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United States v. Curtnee et d. 

(Oùreuit Court, 2f. B. California. February 4, 1889.) 

1. PoBMC Lands— Géant to RAiiiEOAD Company. 

The congressional acts oi 1862 and 1864 granting aid in the construction of 
a railroad and telegraph line to the Pacific océan, etc., operated as a présent 
grant of land to the railroad company, upon conditions subséquent, which 
could only be defeated by breach of conditions, and divestiture of title there- 
upon, by proper légal proceedings on behalf of the United States. 

8. Samb— Lands Geantbd. 

The lands granted were the odd-numbered sections within 20 miles of the 
line of the road, such as were public lands at the date of the act, not sold, re- 
served, or otherwise disposed of by the United States; and such odd-numbered 
sections within the same limits as were public lands, to which a pre-eniption 
or homestçad claim had not attached at the time the line of the road was defi- 
nitelyflxed. 

8. Same— CoiîOLTJSivENEss dp Gbant. 

No right other than that of the railroad company conld be acquired or in- 
itiated in any of said odd sections of land, after the flling in the local lahd-of- 
flce of the district, on January 30, 1865, of the order of withdrawal provided 
for in section 7 of the act of July 1, 1868. 

4. Same — Filinq Map dp Route. 

The filing of the map of the gênerai route and the withdrawal thereupon 
protected the lands against the acquisition of any right by any other parties 
until the line should become "deflnitely flxed," when the grant became spé- 
cifie by attaching itself to every odd section within the prescribed limits. 

8. Same— State Sélections op Lieu Lands. 

State sélections of lieu lands for school purposes made upon lands unsur- 
veyed by the United States are utterly void. 

6. Same. 

AU the State sélections shown in the bill being upon lands unsnrveyed by 
the United States at the date of sélection, in townships 2 S., 1 F., and 3 S., 3 £., 
Mt. Diablo B. and M., were therefore void. 

7. Same— W HAT are Sukvbted Lands. 

Lands are not surveyed lands by the United States until a certifled copy of 
the ofi9cial plat of survey has beeu filed in the local land-office. 
V.38F.no.l— 1 
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8. Same— State Sélections — Validitt. 

The State sélections in question were aiso voîd, for the reason that the act 
of 1853, under which thèse sélections were made, exeepted from sélection by 
the State in lieu of school section s^lost, "lande reserved by compétent author- 
ity" and "lands claimed under any'foreign grant or tltle," and "minerai 
lands. " 

9. Samk— Priokitt ot Ghant. 

No right of any kind li^d attached to thèse lands when they were withdrawn 
for the purposes of the Tailroad grant oh Japuary 30, 1885, that, under the ré- 
cent décision of the United States suprême court, in H. 8. v. McLaughlin, 8 
Sup. et. Rep. 1177, could prevent that grant from attaching. It was, there- 
fore, the flrst grant to attach, and Ijy performance of thé conditions subsé- 
quent the tltle of the company became absolute. 

10. Samb— Lands Excbpted pkom Conitirmation. 

, /Çhe sélections in question were exeepted from confirmation by the act of 
,ÎÇ66. (14 Et. 2180 but had it been ûtherwise, it was not in the power of con- 
gresi at tHat lime to divest the ïîght df the Company. 

11. Samb— CoNPiEMATOKY Act of Mabch 1, 1877— Effect. 

The act of March 1, 1877, (19 St. 267,) for lilje reasons, cannot affect the rights 
of the railroad company. At the date of this conflrmatory act, seven years 
after the title of this company became perfect, the United States had no in- 
terest whatever in the land upon which the act could operate. 

12. Samb — Sale to Third Pehsons — Notice. 

Parties purchasing uûflér state locations in fownship S S., 1 E., since June 
10, 1865, had officiai record notice of the right of the railroad company; for 
the map flled in the office of the register of the local land-office had distinctly 
indorsedupon it in red înk the fDllowing, viz.: "The odd-numbered sections 
on this plat are granted to the Western Pacific Railroad. " 
18. Limitation OF, Actions— Running OF' THE Statuts. 

The statute of limitations does not run against the United States; and the 
cause of action hère was not stale, the company having been, from the flrst, 
activis in pursuing its right before the department of the interior. 
14. Unitbd States— CoNTiiAOTS RblAtino to Public Lands— Actions. 

The government is not without interest in this action, being responsible to 
the company for the land or its full value, by reason of the statutory grant 
and contract in the congressional acts of 1862 and 1864. 
16. PtTBLic Lands— Méxïcan Gbant. 

The Mexican grànt called "Las Pocitas." was a float,— a grant of two 
leagùes within exterior boundaries embracing teii or more leagues, which 
two leagues so granted werfe confirmed and patented to the claimants, and the 
odd-numbered sections outside of the two leagues granted and confirmed, but 
inside of the exterior boundaries, passed to the railroad company. 
Iff. Samb. ■■[:.'■ 

The prier décision, in Newhally. Sanger, 92 U. S. 761, by the United States 
suprême court, materially limited in its opération by the récent décision in U. 
S. V. McLaughlin. 
{Syllabus ly the Court.) 

In Equity. 

Benjamin HarHs Brewster, Atty. Gen., S. 0. HUbom, U. S. Dîst. Atty., 
Shafier, Parker & Waterman, and J. W. Harding, for the United States. 

H. F. Crâne, Mich. Miàlany, L. D. Latimer, Thos. D. Cameal, Rothschild 
& Baum, and /. C. Martin, for responderits. 

Before PiELD, Justice, and SAwyee, Circuit Judge. 

Sawyer, J., (Field, Justice, concurring.') This is a bill in equity, 
âl'ed by the attorney gênerai où bëhalf of the United States, at the re- 
quest of the secretary of the interior, to obtain a decree of the court va- 
cating and annulling the listing over to the state of certain lands selécted 
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by tlie staté, in lieu of sectitos 16 and 36, as was supposed, în ptirsu-'^ 
ance of ihe act 6f congress ott fhe subjeét, adjudging such lïsting to be 
unauthorized and void, annulling and vacating the patents issued to 
pùrchasers by the state, after such selecting and listing, and decreeing 
that no title to the lands pàssed thereby to the patentées. The grounds 
of the biU are, that the listing over to the state was by inistake and with- 
out authority of law; the lands having been granted to the Centrar Pa- 
cific Railroad Company before any right could hâve attached in favor 
of the state, and were therefore, not subject to Sélection by the state un- 
der the said acts. After a contest continued for many years, the secre- 
tary of the interior has finaUy decided that the lands in question belong 
to the railroad company, and that it is entitled tO a patent, that they 
were listéd to the state by mistake, without authority of law, and that 
the listing is void. But the department refuses to complicate matters 
by issuing patents. According to the view of the secretary of the inte- 
rior, the United States are under obligation to convey a clear title to the 
railroad company, and they are unable to do so by reason pf the mistake 
of the ofBcers of the government, in uniawfully listing the lands to the 
state; and, consequently, that it is the duty of the government to hâve 
the prior listing to the state annuUed, and the patents issued thereon 
declared to be unauthorized and void by a decree of the court, before 
issuing patents to the ,party entitled. For thèse reasons, and upon thèse 
grounds, this bill has been filed by the attorney gênerai, at the request 
of the secretary of the interior. 

The lands in question are odd sections, lying within the 20-mile limit of 
the grant of lands made to the Central Pacific Railroad Company, to aid in 
the construction of its road, by the act of congress of July 1, 1862, and 
the act of 1864 amending said act. 12 St. p. 492, § 3; 13 St. p. 358, 
§ 4. Part of the lands lie in township 3 S., range 3 E., Mt. Diablo 
Base and Meridian, and a part in township 2 S., range 1 E. The lands 
in township 3, range 3, were surveyed in the field in August, 1862, and 
Bectionized, and a plat thereof was made and approved by the surveyor 
gênerai of California, December 24, 1862, but a duly-certified copy of 
the plat waa not filed in the land-ofiice of the district till June 4, 1869 
The certified copy of the plat then filed is regarded by the departmen k 
as the officiai plat, and the date of its filing, June 4, 1869, as the date 
of the Burvey. On December 28, 1865, a plat of the township, ap- 
proved by the surveyor gênerai December 18, 1865, was filed in the dis- 
trict land-oflice, but this plat is not regarded by the department as officiai, 
or as indicating the date of the officiai survey. Township 2 S., range 1 
E., was first surveyed in the field in March, 1865, and an approved plat 
thereof first filed in the district land-office June 10, 1865. In accord- 
ance;with the provisions of said acts of 1862 and 1864, the railroad 
company filed in the department of the interior, on December 8, 1864, 
its naap designating the gênerai route of the road, and on December 23, 
1864, the secretary of the interior, in pursuance of the provisions of 
said acta, issued an order withdrawing the said lands for the distance of 
25 miles on each side of the line of said road so designated, " from sale, 
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location, pre-emption and homestead." A map, showîng distînctly the 
lands 80 withdrawn, accompanied said order. Said order of withdrawal 
and map were received and filed in the district land-ofBce, and went 
into effect, at latest, on January 30, 1865. This action was before any 
of the lands in township 2, range 1, had been surveyed in the field, and 
before any plat recognized by the department as officiai, of the lands 
surveyed in township 3, range 3, had been ûled, but after this latter 
township had been actually surveyed in the field. The road having 
been fuUy completed and accepted by the président, the railroad Com- 
pany filed its map of definite location on February 1, 1870. In 1839 
the Mexican governor, Alvarado, made a grant of land called " Las Poci- 
tas," to one Livermore and another, who presented it to the board of 
land commissioners for confirmation, and it was confirmed by the board, 
February 14, 1854. The decree is in the words foUowing, to-wit: 

"The lands of whieh confirmation are hereby made of 'Las Pocitas,' are 
bounded and described as follows, to-wit: On tlie north by the Lomas de las 
Cuevas; on the east by the Sierra de Buenos Ayres; on the south by the divid- 
ing line of the establishment of San José; and on the wèst by the rancho of 
Don José Dolores Pacheco, containing in ail two square leagues, a little more 
or less. Eeference for further description to be had to the map marked • G,' 
and filed in the cause." 

The exterior boundaries contained from 10 to 12 lèagues. The dis- 
trict court, on appeal, affirmed the decree of the board, February 18, 
1859, and the suprême court of the United States finally confirmed the 
grant on appeal in January, 1861.' The final decree of confirmation is 
in the words foUowing: 

"ïhe land of which confirmation is hereby made is known as 'Las Pocitas,' 
and is bounded and described as follows, to-wit: On the north by the Lomas 
de las Cuevas; on the east by the Sierra de Buenos Ayres; on the south by the 
dividing line of the establishment of San José; and on the weSt by the rancho 
of Don José Dolores Pacheco, containing in ail two square leagues, provided 
that quaritity be contained withiri the boundaries named, and if less than that 
quantity be contained therein, then the less quantlty is hereby confirmed. 
Référence for further description t6 be had to the map marked ' G,' filed in 
this case.", 

After confirmation by the board, and before the appeal, at the request 
of Livermore, then the owner of the grant, on April 5, 1854, William J, 
Lewis, a deputy-surveyor, was directed by the United States surveyor 
gênerai of Califomia to make a survey. He was directed to notify any 
adjoining claimants who might be interested, of the time and place when 
any line would be run; to note any objections, and report any protest 
that might be made. He made the survey in accordance with the in- 
structions. Livermore being présent, and pointing out his corners and 
boundaries; and the deputy-surveyor reported that the owner, Liver- 
more, "expressed himself entirely satisfied with the boundaries as I sur- 
veyed them, and as represented in the accompanying map." He reports 
that he bas no doubt that " the survey as made fulfiUs the intentions of 
the Mexican grant, as derived from the terms of the grant." The neigh- 

*Not reported. 
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borîng owners were notified, and were also présent with Lîvermôre, and 
pointed out their boundaries; and they, as well as Livermore, were sat^ 
isfied. This survey was approved by the surveyor gênerai June 19, 
1854. It embraced over four — nearly five — square leagues of land, more 
than double the amount afterwards stated in the decree of confirmation 
by the suprême court, but did not include any of the lands now in cour 
troversy. An appeal having afterwards been taken by the United States 
from the decree of confirmation, nothing further was donc under this 
survey. The final decree of confirmation by the suprême court in Jan^ 
uary, 1861, limited the amount to two square leagues, by striking out 
the words "more or less," in the decree of the board, and adding other 
words indicating the purpose; the language of the final decree being 
"containing in aU two square leagues, provided that quantity is contained 
within the boundaries named,"etc. In 1858, pending the appeal, Liv- 
ermore died. The claim having been finally confirmed in 1861, Mr. 
Dyer, a deputy-surveyor, in 1865, under instructions dated September 
21, 1865, made a survey, which embraced ten square leagues instead of 
two, to which the quantity was limited by the terms of the final decree. 
This survey embraced the entire Lewis survey, and extended far beyond 
it, in nearly ail directions, and especially to the south-east and north- 
west. It also embraced the lands in controversy in this suit, at the two 
extremities of the survey, in the longest direction of the survey. The 
survey was approved by the surveyor gênerai of Califoruia on February 
8, 1867. On July 30, 1868, the secretary of the interior set aside this 
survey as being "clearly wrong," and directed the commissioner to rer 
tum it to the "surveyor gênerai, with instructions to reduce the quan' 
tity of land to two square leagues." A new survey was made by Dyer, 
deputy-surveyor, by which the land was reduced to two square leagues, 
ail of which lies within the boundaries of the Lewis survey, but does not 
cover one-half of that survey. None of the lands in controversy are 
within the two square leagues, or even within the boundaries of the 
Lewis survey. This last survey of two square leagues was approVed by 
the surveyor gênerai May 11, 1870, by the commissioners of the gênerai 
land-office, March 1, 1871, and by the acting secretary of the interior on 
June 6, 1871, by which it became final. The land was patented in ac- 
cordance with this survey, and the patent accepted by the claimant. 
Between May 15, 1863, and May 16, 1864, after actual survey in the 
field, but beibre the survey had been officially adopted or recognized by 
the secretary of the interior, and before it had been approved by the 
surveyor gênerai, and filed in the district land-ofiice, the state of Cali- 
fornia, by its locating agent, made sélections and locations of ail the 
lands now in controversy in township 3, range 3, in part satisfaction of 
the grant to the state, of lands in lieu of sections 16 and 36, under the 
act of March 3, 1863, (10 St. p. 246, §§ 6, 7.) Between February 17, 
1864, and February 9, 1866, the state had issued its certificates of pur- 
chase to the several purchasers thereof, the first payments of the pur- 
chase money having been made. The sélections, apparently, at their. 
respective dates were by the register of the land-office entered in his of- 
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ïice. A portïôn'ôf thesé lânds was certified over to the state by the 
land departmefit àt Washington, approved by the secretary of the inte- 
rior on November 16, 1871, and the remainder on March 24, 1873, and 
they were afterwards patented to the purchasers by the state. 

The lands in Controversy situate in said township 2, range 1, were 
selected in adVance of any survey in the field by the United States sur- 
veyor gênerai, upon surveys made by the côunty surveyors of the state, 
between Juîy 28, 1862, and July 20, 1863. Certiticates of sale were is- 
sued to purchasers by the state tbr a part between March 2, 1863, and 
January 25, 1864, and for the remainder, between February 20, and 
March 14, 1865. Thèse sélections were entered by the register of the 
land-office on Juue 12, 1865. A part was certified over to the state 
by the secretary of the interior on September 8, 1870, and the rest on 
March 11, 1871. Thèse lands were also afterwards patented fo the pur- 
chasers by the state. The listings over to the state were ail after the 
final approval of the two square league survey of the Ranch o Las Pocitas, 
which was on June 6, 1871; also after the tiling of the map of gênerai 
route of the road by the railroad company in December, 1864, and 
the withdrawal by the secretary of the interior in January, 1865; as 
well as after the filing of the map of the definite location of the Western 
Pacific Railroad Company, on February 1, 1870. But the surveys and 
sélections and issue of cèrtificates of purchase by the state were before 
the said dates of June 6, 1871, and February Ij 1870, The Western 
Pacific Railroad was completèd in accordance with the terms of the 
several acts of congress relating to the subject, on or before December 
29, 1869, and the company thereby became entitled to the lands granted. 
A contest thereupon immediately arose before the department of the 
interior, between the railroad company and the settlérs who settled sub- 
sequently to the grants on the odd sections, as to what lands were in- 
cluded by the grant, and this was supposed to dépend upon the exte- 
rior boundaries of the Las Pocitas grant. This matter was earnestly liti- 
gated before the department, a test case, (^Arthur St. Clair v. The Western 
Pacific Railroad Company,) having been made by stipulation with the 
settlérs, until January, 1874, whén it was decided in favor of the rail- 
road corûpany. Soon thereafter, on May 12, 1874, the land agent of 
the company presented a list of lands for which the company claimed 
patents, including the lands in controversy, when it was discovered that 
the latter had been listed over to the state by mistake, upon the state sé- 
lections hereinbefore referred to, as indemnity lands for losses of sections 
16 and 36 granted for school purposes, and that they were claimed by 
purchasers from the state. Theclaim of the company for patents to 
thèse lands was vigorously prdsecuted by the company, with varying re- 
sults; until it was finally determined by the secretary of the interior, 
upon pétition for reconsideration by the company, filed April 22, 1880, 
that the company was entitled to the lands; but he declined to compli- 
cate matters by issning patents until the question of right should be 
settled by the courts. Thereupon, and for the purpose of having the 
question authôritatively adjudicated, upon his reqùest the bill in this 
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case was filedby the attomey gênera] on Jùly 23, 1888. Upon the al- 
légations of the bill, a depiurrer vras interposed, on the ground, among 
others,, that the (»u8e of action was barred by the statute of limitations; 
and if the statute of limitations does not run against the United States, 
then that the cause of action is stale, and it would be inéquitable to en- 
force it at this late day. • The demurrer was overruled, since the stat- 
ute does not run against the United States, and the railroad company 
had, from the first, been active in pursuing its right before the depart- 
ment. The delay was entirely owing to the course of procédure in the- 
department, and the large amount of other similar business incident to the' 
administration of its affairs. U. S. y. Ckrtner, 11 Sawy. 411 j 26 Fed. 
Rep. 296. Since the décision on the demurrer, the suprême court haa 
decided the case of U. S. v. Beebe, 127 U. S. 338, 8 Sup, Ct. Rep. 
1086, in whieh it is held that, after a lapse of 45 years, a suit in the 
name of the United States to cancel a patent obtained by fraud, and in 
which the United States bas no interest, is barred — the suit being affected' 
by the lâches of those whose interests it asserts. The point is, therefore, 
now again made at the hearing, and this case is relied on as determining 
the question. We do not thiuk it reaches the case. There bas, certainly , 
been no lâches hère on the part of the railroad company. It has been 
pressing its claim earnestly before the department from the first, and it 
could not go any faster than the business and course of procédure of' 
the department permitted. The company could not sue the govem- 
ment. Besides, we do not think the government is wholly without in^ 
terest. If thèse, lands are within the statutory grant, the company has 
eamed them by a fuU performance of its part of the statutory contract,; 
and an absolute indefeasible right to a patent, unincumbered by any 
cloud, has vested. The government, in that case, is legally bound to 
make a good title. It is legally liable to perform its part of the contract, 
and issue the patent as required by the statute. The United States are, 
therefore, responsible to the railroad company for the land, or its full 
value. By the mistake of their officers, they bave put it out of their 
power to comply with their contract; and they are interested to the full 
value of the land in setting aside the listing and patents resulting from: 
their mistakes, or having them judicially adjudged inoperative and 
void, in order that they may relieve themselves from their liability. For 
thèse reasons, we do not think the décision relied on reaches the case. 

As we bave seen from the facts stated, the lands in question are odd 
sections within the limits prescribed by the act of 1862, granting lands 
to aid the construction of the Western Pacific Railroad. The Mexican 
grant called " Las Pocitas " was a float — a grant of two leagues within ex- 
terior boundaries embracing ten or more leagues, unlocated both at the 
daté of the act of 1862, and at the times wheu the claims of the state to 
the land in question were initiated. After the rights of both parties, 
whatever they were, had attached, this grant Was finally located and pat- 
ented so as to exclude the lands in controversy. There was then ample 
land other than thèse lands to satisfy this float, both at the time of thé 
passage of the act of 1862y and at the time when the right of the railroad 
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compànj' attached to the particular odd sections, and became spécifie and 
indefeasible. In U. S. v. McLaughlin, 127 U. S. 428, 8 Sup. Ct. Eep. 
1177, (decided at the last term of the suprême court,) it was held, after 
the most mature considération, that, in case of a floating Mexican grant of 
a spécifie quantity of land within large exterior bounds, the iands within 
sueh exterior boundaries are public lands, subject to a railroad grant, there 
being sufBcient left to satisfy the float; and that the said act of 1862 took 
efi'ect upon the odd sections of land within such exterior boundaries as 
were not finally required to satisfy the float; thus very materially limit- 
ing the opération of the prior décision in Newhnll v. Sanger. That is pré- 
cisely this case; and the same act of 1862 granted to the same company 
ail the odd sections within the exterior boundaries of the Las Pocitas 
grant, embracing ten or more leagues within the prescribed limits and 
conditions not required to satisfj' the float of two leagues, which lias 
since been finally located so as to exclude the lands in question. Under 
this décision, then, the railroad company, by the acts of 1862 and 1864, 
had a valid grant to e%'ery odd section of land within twenty miles on 
each side of the road, and within the exterior bounds of the Las Pocitas 
grant^ not embraced within the two leagues as it was finally located, 
**not sold, reserved, or otherwise disposed of by the United States, and 
td which a pre-emption or homestead claim may not bave attached at 
the time the Une pf said road is definitely fixed." 12 St. 492, § 3. 
The lands in question are odd sections within the prescribed limits, and 
are not embraced in the Las Pocitas grant as finally patented. Thèse 
lands, therefore, upon completion of the road, passed to the railroad com- 
pany, unless some one of the rights specified in the statute had attached 
before the attaching of the right of the company. Section 7 of the act 
provides that the "said company shall designate the gênerai route of said 
road, as near as may be, and shall file a map of the same in the depart- 
ment of the interior, whereupon the secretary of the interior shall cause 
the lands within fifteen miles of said designated route or routes to be 
withdrawn from pre-emption, private entry, or sale." Id. 493. This 
map of gênerai location was filed in the oSice of the secretary of the in- 
terior on December 8, 1864, and on December 23, 1864, the secretary 
issued an order in pursuance of the acts of congress, as they then were, 
withdrawing for 25 miles on each side of the designated line "from sale, 
location, pre-emption and homestead," and forwarded it, together with 
a map showing the location and lands withdrawn, to theregister of the 
land-office of the district embracing the lands where it was received, 
filed and promulgated on January 30, 1865; from which date at the 
latest, no right other than that of the railroad company, could be ac- 
quired or initiated in any of said odd sections of land. If, then, no right 
of the kind specified by the statute had legally attached to the lands i» 
question before the 30th of January, 1865, none could thereafter attach 
in favor of the state by sélection, listing over by the land department, or 
otherwise, nor could congress even authorize any subséquent légal trans- 
fer of title. The grant to the railroad company was a présent grant upon 
fconditions subséquent, which could only be defeated by breach of con- 
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dition and its divestiture of title thereupon, by proper légal proceedings 
on behalf of the United States. The filing of the map of the gênerai 
route, and withdrawal thereupon from sale, pre-emption, etc., protected 
the lands against the acquisition of any other right by any other parties 
until the Une should become "definitely fixed," when the grant would 
become spécifie by attaching itself to every odd section within the pre- 
scribed limits, and could not thereafter be changed. U. S. v. McLnugh- 
lin, 12 Sawy. 191, 202, 30 Fad. Rep. 147; Biittz v. RaUroad Co., 119 
U. S. 55, 7 Sup. et. Rep. 100; RaUroad Co. v. Orton, 6 Sawy. 198, and 
cases there cited; Denny v. Dodson, 32 Fed. Rep. 899; Schvlmherg v, 
Harriman, 21 Wall. 44; RaUway Co. v. RaUroad Co., 97 U. S. 491. 

The only remaining question, therefore, is: Had any such right, as 
is excepted by the statu te, legally attached in favor of the state in the 
lands in question, or any of them, on January 30, 1865? It is not pre- 
tended that any other right than that under the state sélection had at- 
tached. It has been settled by numerous décisions in the state of Cali- 
fornia, and affirmed by the United States suprême court, that the state 
could acquire no right whatever by a sélection of lieu lands made before 
the lands hâve been surveyed by the United States ; and that a sélection 
made upon unsurveyed lands is utterly yoid. Grogan v. Knight, 27 
Cal. 616; RaUroad Co. v. Robinson, 49 Cal. 446, 448; Chant v. Reynolds, 
Id. 217; Young v. Shinn, 48 Cal. 26; Hastings v, Devlin, 40 Cal. 358; 
Toland v. MandéU, 38 Cal. 31, 41; Aurrecoeckea v. Sinclair, 60 Cal. 549; 
CoUimv. BarÛett,ii Cal. 371,380; Smithv. Aikem, 34 Cal. 506; Aurrecoe- 
chea V. Rangs, 114 U. S. 383, 6 Sup. Ct. Rep. 892; Bamard's Heirs v. 
AsUey's Heirs, 18 How. 46. None of the lands in question sitnate in 
township 2 S., range 1 E., as we bave seen, were surveyed in the field 
by authority of the United States till the month of March, 1865, and 
theapproved plats were not filed in the district land-oflBce till June 10, 
1865. The applications of the state locating agent to locate ail said lands 
in township 2 S. were made and enlered in the office of the register of 
the land-ofifice on the 12th and 13th of June, 1865; the register having 
refused to recognize applications made in 1862 and 1863 upon surveys 
made under authority of the state. As we hâve seen, the acts of the 
state in making sélections prior to the United States survey in March, 
1865; and the filing of the plat in the land-ofBce in June, were utterly 
void, and no rights attached to the lands or any of them by virtue of 
those acts performed before said survey in March. On January 30th, 
at latest, the grant to the railroad company attached in such manner 
that it could not be thereafter limited or divested; and the absolute right 
to the lands by the completion of the road and filing the mapof definite 
location indefeasibly vested in the company. Ther« can be no doubt, 
therefore, that the complainahts should hâve a decree that they are en- 
titled to the lands in said township 2 S. The lands in question lying in 
township 3 S., stand in no différent situation from those in township 2 
S., exoept that they were surveyed in the field by the United States 
deputy-surveyor in August, 1862, and a plat thereof was made and ap- 
proved by the surveyor gênerai on December 24, 1862; but a certified 
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copy was not filéd in the oflSce of the règister of the land-office of the 
district embracing the' lands until June 4, 1869. This plat (so filed in 
1869) 13 regarded by the iiiterior department as oflBcial, and the survey 
as nlade of the date of filing. A plat approved by the survey or gênerai 
December 18, 1865, however, was filed in the district land-ofEce on De- 
cember 28,' 1865, this being the ûrst plat filed in that office; but this 
map is not regarded by the interior department as officiai, as it had not 
at that time been approved and adopted by the department. Were it 
otherwise, this filing was too late. Unless theactual survey in the field, 
and making and approving a plat by the surveyor gênerai without filing it, 
or a certified copy of it, in the local land-office, places the lands in the 
category of surveyed lands in contemplation of law, then thèse lands 
were also selected before they were surveyed by the United States, and 
the sélections were void. The interior department did not regard the 
survey as officiai until the certified copy of the officiai plat was filed by 
direction of the department in the local land-office, June 4, 1869. 
Whether this is to be regarded as the date of the survey or not, we are 
aatisfied that the lands could not be regarded as legally surveyed in such 
sensé as to open them to sélection, location, sale, or other disposition till 
'the approved copy of the plat was filed on December 28, 1865. This is 
the earliest date at whieh they could be considered open to sélection, if 
open to sélection then. The land-office was the place for the disposition 
and record of the public lands; and uiitil they had an authentic officiai 
plat of the surveys of the public l&nd, it would bé împracticable to keCp 
a record df them or of their disposition. If we are correct in this view, 
'then no valid sélection could bé madé, at the earliest, till December 28, 
"1865, and this was several months after the grant to the railroad com- 
' pany had indefeasibly attached. 

■ ['■■ On another ground the state sélections in question are cleàrly void, and 
' ûo iriterest attached to the lands selected in favor of the state. By the 

express terms of the act of 1863, ùnder which the sélections were made, 
"lands reserved by compétent authority," "lands claimed under any for- 
I eign grant, or title, and the minerai lands," are excepted from the opération 
' of the act. Consequently, neither such "reserved lands," lands claimed 
• tirider Mexican gratits, nor minerai lands could be legally selected in 
lieu of school sections lost, or otherwise disposed of. And this was mani- 
•festly the view of congress, for when it passed the act of 1866, to quiet 
titles in California by confirming void sélections, it also expressly ex- 
cepted from confirmation "any land held or claimed under any valid 
-Mexican or Spanish grant." 14 St. p. 218, § 1. That sélections of 
' iBnds so claimed under Spanish grants were void, and created no right 
Whatever in the state, is directly decided and settled by the suprême 
court of the United States in cases arising under this very grant. Las 
'■PocitaSjUpon locations made in 1868, at the same time and in thesame 

■ liianner as the lands now in question were selected and located. Aurre- 
coècheav. Banga^ 114 U. S. 882, 5 Sup. Ct. Rep. 892, and Huffv. Doyle, 
93 Ui S. 558. Thèse cases are controUing. The lands were claimed 

' uader the Las Pocitas grant, at thè time of their sélection, location and 



sale by the state, and they were afterwards in fact included in one of tho 
surveys upop, the final dfcr.ee of GonfirD3ajbipn;:t>ut t^at suryey wa^ set! 
aside, and they were finally excluded by the survey which became final 
in the year 1871. The suprême court held that no valid sélection could 
be made by the state until the grant was finally located. No right of 
any kind then had attached to thèse lands when they were withdrawn 
for the purposes of the railroad grant on January 80, 1865, that under 
the récent décision of the suprême cdurt in U. S. v. McLaughlin, could 
prevent that grant from attaching. It was, therefore, the first grant to 
attach, and, by performance of the conditions subséquent, the title of 
the Company became absolute. The sélections in question were ex- 
cep ted from confirmation by the act of 1866: but had it been othèr- 
wise, as we hâve seen, it was not in the power of congress at that 
time to divest the right of the company. The act of March 1, 1877, 
(19 St. 267,) for like reasons, cannot affect the rights of the rail- 
road company. The right of the company had not only attached, but 
by the performance of the required conditions within the prescribed 
time, and of the filing of the map of definite location, the grant had be- 
come spécifie on February 1, 1870, and the title of the company had 
become absolute and indefeasible. At the date of this confirmatory act, 
therefore, seven years afterwards, the United States had no interest 
whatever in the land upon which the act could operate. 

This case afibrds anolher instance of hardship arising from the ill-ad- 
vised efforts of the state to prematurely sélect the lands to which it was 
entitled, without regard to the existing laws of the United States. But 
with respect to the particular lands now in question, the parties pur- 
chasing in township 2 S., 1 E., since June 10, 1865j had 0;fficial rec- 
ord notice of the right of the railroad company, for the map filed in 
the office of the register of the land-oflice had distinctly indorsed upon. 
it, in red ink, the following; "The odd-numbered sections on this plat 
are granted to the. Western Pacific Eailroad. See letterof instructions 
dated December 23, 1864." ït foUows from thèse views that there 
must bea decree in favor of the United States, adjudging that the list- 
ing to the state of the lands in controversy was unauthorized and void, 
and that the patents issued by the state upon such listing to purchasers' 
from her passed no title to them in the lands patented, and enjoining 
them from clairaing, in any way or form, title to such lands, or to any 
part of them, under the said patenta, and that the title to the lands 
passed to the Central Pacific Railroad Company by the acts of congress 
of Ju]y 1, 1862, and of July 2, 1864, the said company having com- 
plied witn the conditions of the grant to it, and constructed the load 
and telegraph line designated therein; and that thd said company is 
entitled to a patent of the United States for such lands. No costs will 
be allowed to the compiainante. 
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Eastoh a cH. V. Houston & T. C. Ry. Co. e( aï., (Pbmbeeton Co., In- 

tervenor.) 

{Oircuît Court, E. D. Texas. March 15, 1889.; 

RaILBOAD OOMPANIES— iNSOIiVBNCT AND Rbceivebs— Cahbïees— Loss OP QOODS. 
A claim by the consignée of goeds against a railroad company as a com- 
mon carrier, for the value of goods lost by lire while in possession of the car- 
rier, and before the road is placed in the hands of a receiver in a f oreclosure 
suit, is not entitled to a priority, before the claims of the bondbolders. 

In Equity. On exceptions to master's report. 

Gresham & Jones, for intervenor. 

Farrar, Jonas de Krmitschnitt, for receiver. 

Pardee, J. This intervention, filed June 29, 1887, is by the Pem- 
berton Company, a corporation created and existing by and under the 
làwsof Massachusetts, and having its domicile at thé town of Lawrence 
iii tha:t State, against the Houston & Texas Central Railway Company, 
as a common cafrier, for the value of freight lost whilé in transit over 
its road. The intervenor seeks to hâve its claim declared a charge upon 
the net earnings of the défendant company 's road,. and, if need be, upon 
the corpuJa of its estate in the hands of the receivers appointed in the 
a;bove caUse, superior to the equities of the bondholders, whose contract 
liens are soUght to be enforced in the above suit; and to that end the 
eaid receivers and the complainants and défendants to the original bill 
are made parties to this proceeding, is so far as the assertion of the pe- 
titioner's rights may affect them or the interests they represent. Inter- 
venor lays its damage at $4,000. The facts, as alleged in the pétition, 
and as reported by the master, are, briefly, as foUowg: On the 12lh day 
df September, 1884, there were shipped, by Robertson & Co., from En- 
nis, Tex., a station upon the Houston & Texas Central Railway, 100 
bàles of cottoh, the property of the intervenor, the Peiiiberton Company, 
for which the railway company executed to Robertson & Co. a bill of 
lading for thé delivery of the cotton to their order at Lawrence, Mass., 
which bill of lading, at the time of the shipment of the cotton, lîras by 
Robertson' & Co., the consignées therein named, indorsed in blank and 
deliveréd to intervenors, the cotton being the latter's property and the: 
shipment théreof for its beilefit. On the 14thof September, 1884, and 
while the cotton 'was in transit over said railway, and in the custody of 
the railway company, under its contract of carriage, 40 baies thereof 
Ti^ere 'déstroyed by' fire; the cotton so burned being of the aggregate 
^eîghtof 20,132 pounds, and Of the value, at the time, of 11 cents per 
pound, or, in the aggregate, $2,214.52. On the 23d of February; 1885, ' 
Benjamin G. Clarkeand Charles Dillinghara, under an order made Feb- 
ruary 20, 1885, in equity cause No. 185, styled "Southern Development 
Co. et ah. v. Houston & T. C. Ry. Co.," went into possession of the road 
and other properties of the said railway company, and so continued until 
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such properties passed into the custody of the présent receiver in this 
cause under an order of court of date May 26, 1886, where they hâve 
since continuously remained. 

The master finds and reports that intervenor's demand against the de- 
fendant railway company accrued within six months prior to February 
20, 1885; that the earnings from the property of the défendant company 
in the custody of the court hâve been, since February 23, 1885, in ex- 
cess of what has been necessary to defray ail expenses incurred during 
such period in the care, management, and opération thereof, and in ex- 
cess ofwhat also bave been adjudged in said cause équitable charges 
npon such earnings, superior to the equities of said complainants, to an 
extent at least equal to intervenor's demand against défendant company; 
but also finds that there are interventions upon other demands against 
such company pending in this court, which, if held to be entitled to 
équitable priority over complainants, would be more than such excess to 
a greater amount than intervenor's said demand. The record in the 
above cause (No. 198) discloses the fâct that sitice the road and ôther 
properties of the défendant company bave been in the custody and undep 
the management and control of the rèceivers, at least $600,000 of the net 
earnings during such period hâve been expendcd by the said reoeivera 
in the payment of interest accrued on thci bonds held :by the said com'* 
plainants, in the érection and completion of costiy dépôt buildings, in 
fencing right of way, and in oiherwise permanently improving and bet- 
tering the said properties. The master, upon the foregoing façts, con- 
éludes aùd finds as a matter of law that the said claim of the Pemberton 
Company ds not an indebtedness of such a character as éntitles the said 
intervenor to payment thereof either from the income or the corpiis ûf the 
estate in préférence to the contract liens of complainants, and that the 
intervenor is not entitled to the relief sought by it as against the funds 
or the properties of the défendant railway company in; the custody of the 
rèceivers in this cause; and he recommends that it be decreed accordingly, 
and that the pétition of intervenor be dismissed. 

The questions ariéing upon the exceptions to the master's report are 
stated by counsel for intervenor as follows: 

" Pirst, vfhether 01 not a claim by the consignée, or liis assignée, against 
an insolvent railroad company as a comnaon carrier of goods, for the value 
of freight lost within six months next before the cojnpany's road and otber 
properties pa^aed into the possession of a receiver appointed in a suit , for forer 
closure of a mortgage given to secure the corapany's bondèd indebtedness is 
enforceàble against the net earnings in that oiûBeer's hands, as a charge su- 
perior to the equity of the bondboiders; and, if yea. then, second, whelhef 
such a claim is not enforceàble against the corpus ot the estate in the posses- 
sion of the receiver, prier to the clairas of the boridholders, where there are 
no such funds, or an insufficiency thereof, by reaâonof the fact that they havo 
been applied to the payment of interest accrued on thei mortgage debt, or to 
the lasting and valuable improvement or betterment>of the mortgaged prop- 
erty." 

It is not considered necessary to specificallyanswer either one of thèse 
questions. A debt of a railroad company arising. outof. the loss by 
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fire of goods while in poSBession of said railroad compatiy as a com- 
aion carrier is geuerally, and perhaps properly, classed as an operating 
expense; but, when presented against an insolvent railroad company 
over four montha after the railroad property is placed in the hands of 
a receiver in a foreclosure suit, and urged as a lien upon the income 
of the property earned by the receiver, it is necessary to discriminate 
such a debt from debts arising for labor, supplies, equipment furnished 
for and necessary for keeping up the railroad as "a going concern." 
"There is authority for holding — 'in fact it is practicaHy decreed by 
the suprême court of the United Stages — that debts contracted by a rail- 
road corporation, as a part of the necessary operating expense, for labor 
and supplies, or for necessary equipment or improvement of the mort- 
gaged property j are privileged debts entitled to be paid out of the cur- 
rent income, if the mortgage trustée takes possession, or if a receiver is 
appointed in a foreclosure suiti Fosdick v. Schall, 99 U. S. 235; Bum- 
ham V. Bowen, 111 U. S. 776, 4 Sup. Ct. Rep. 676. And if current 
eamings are used for the benefit, of mortgage creditors before current 
expenses are paid, the mortgage security is chargeable in equity with 
the restoration of the fund, which has thus been improperly appïied to 
their uses. General creditors of a railroad corporation, which includes 
those claiming damages for négligence in operating the railway, hâve 
never been held as having any privilège on the income of the property, 
* * * but there are many cases to the efi'ect that no. such privilège 
or equity exista. Davenport v. Receivera, 2 Woods, 519 ; In re Manufact- 
wing Go., 4 Fed. Rep. 873 ; Hiles v. Receiver, 14 Fed. Rep. 141 ; Her- 
vey \. Railway Go., 28 Fed. Rep. 169; Olyphant v. Sted Go., Id. 729; 
Trust Co. V. Raihmy Co.,là. 871." See Trust Qo. v. Railroad Co., 30 
Fed. Rep. 895. In the case oî Davenport v. Receivers^ ciioà above, Mr. 
Justice Woods said: 

"It cannot be said that the giving of a prier lien to a traveler for damages 
Is an expense incident to the exectitiuu of tlie trust which was created in be- 
half of the mortgHgees. Such a claiiu is, in fact, no « expense ' at ail, in the 
proper or ordinary sensé of the word. It is a liability resuJting secondarily 
from operating the road, and tliatis alJ." 

; TJie case oi Trust Co. v, Railway Co., cited above, was a case identical, 
except in point of tinie, with the one now in hand. In ail the cases 
that I bave examined, where debts arising before the receivership hâve 
béén allowed as prior in equity to the claim of the bondholder on the 
éathings during the receivership, the underlying principle is that the 
debt," when incurred, operated in a direct way to the advantage of the 
mortgage holders ; and in ail the cases that I hâve examined debts arising 
for damages growing out of the transportation of passengers and freight 
hâve been classed as gênerai debts, except in relation to traffic balances due 
Other roadaat the time a receivei* was appointed, and such trafiic balances 
hkve been put upon the épecial footing that thé payment of the sanae 
operated as a spécifie advantage to the property. "Many circumstances 
•may èxist which may makè it necessary and indispensable to the busi- 
ness of the road and the préservation of the property for the receiver to 
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pay'pre-exîsting debts of certain classes out of the earnings of the receiv- 
ership, or even the cor^m of tlie property, uader the order of the court, 
Avith a priority of lien. Yet the discrétion to do so should be exercised 
■with very great care. Thô payment of such debts stands prima fade on 
a différent, basis from the payment of claims arising under the receiver- 
ship, while it may be brought within the principle of the latter by spé- 
cial circumstances. It is easy to see that the payment of unpaid debts 
for operating expenses accrued within ninety days, due by a raUroad Com- 
pany suddenly deprived of the control of ils property due to operàtives 
in its employ, whose cessation frpm work simultaneously is to bp depre- 
cated in the interest both of the property and of the public, and the pay- 
ment of iimited amounts duc to other Connecting lines of road for mate- 
rials and repairs, and for unpaid ticket and freight balances, the outcome 
of indispensable business relations, where a stoppage of the continuance 
of such business relations would be a probable resuit in the case of non- 
pàyment, the gênerai conséquence involving largely also the interests and 
accommodation of travel and traffic, may well place such payments in 
the category of payments to préserve the mortgaged property, in a. large 
sensé, by maintaining the good will and integrity of the enterpriae, and 
entitle thèni to be made a first lien." MUteriherger y. RaUroad Go., 106 
U. S. 286, 1 Sup. et. Rep. 140. The exception to the master's report 
in this case will be overruled, and the report will be confirmed; the dé- 
çree to be entered, however, will dismiss the intervention withbut préju- 
dice to anj' rights that intervenor may bave to proôeed as a général créd- 
iter against the Houston & Texas Central Railway Company. 



Whelan V. New York, L. B. &W. R. Co, 
{Gircuit Court. N.B. Ohio, E. D. February 19, 1889.) 

1. BAHiBOAD CoMPANiES— Accidents at CROssraas— Gates. 

A railroad Company, having establiahed at a siireet crossing a gâte under the 
care of a flagmau, is bound to close the gâte wben its cars are passing over 
the crossing, to give a reasonable warning by whistle or bell, and to pass the 
crossing at a reaaonably safe speed. 

2. Bamb. 

When a gâte established by a railroad company at a street crossing is open, 
a street-car driver may assume that the track is clear and safe, and is not nég- 
ligent for paising through the gâte without stopping to look or listen for a 
train. 

3. Samb— Stopping aftkb Passtng Gatb. 

Nor is it négligence, aftër passing the gâte, to stop and look and listen be- 
f pre crossing the track, if ordinary prudence or care be exercised to cross the 
the track, and avoid injury. 

4. Samb— Coi<i.isioîr with 8trebt-0ar — Imputbd NEai,iaEKCB. 

In a collision between a railroad train and a. street-car, at a street crossing, 
if the railroad servants are négligent the négligence of tbe street-car driver 
cannot be imputed to à passenger in the street-car, who is injured.* 

. 'On thé gênerai subjeot of négligence imputed to a passenger, see Railroad Co. v. 
Cooper's Adm'r, (Va.) 9 S. B. Rep, 331; RaUroad Co. v. Kutap, (Tex.) XI S. W. Rep. 
127, and note;' Shàwv. Oraft, 87 J%d. Rep. 317, and note. 'T ; 
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6. Same— Pkoximate Cause. 

But the railroad company is not liable if the injury to the passenger vas 
due solely to the négligence of tbe street-oar driver. 

6. Same— Katb of Spbkd— Vroi/ATioN op Oedinancb. 

The ordinances of a city regulàting speed of trains and train signais do not 
change the gênerai law on the subject, nor change the rights and duties of 
the parties growing out of obédience or disobediehce of the ordinance. 

7. Damages— For Personal iNJtJRiES. 

In assessing damages for pérsonal injuries, the jury should take into ac- 
count expansés incnrred for médical attendance and nursing. compensation for 
pain and suffering, loss of whatmight otherwise hâve been earned in business 
or profession, and of what the injured person bas been dcprived of earning 
by any permanent disability, so far as the resuit of the injury. 

B. Same— Evidence— AinsfuiTY Tables. 

Standard life and annuity tablesare compétent évidence in determiningsuch 
damages. 

At Law. 

Action by William J. Whelan agaînst the New York, Lake Erîe & 
Western Railroad Company, for damages for pérsonal injuries. Plaintiff 
was in a slreet-railroad car in the city of Youngstown as a passenger. As 
the street-car was passing the crossing of the defendant's railroad, a loco- 
motive ran into it, knockingit off the track, and throwing plaintiff from 
tbecarupon the ground, injuring him severely. Plaintiif allèges that 
défendant was guilty of négligence in not cJosing the gâte it had estab- 
lished across. the street on which the street-car was approaching towards 
the, crossing, at the time the engine was about crossing the street-car track; 
that there were no proper signais given of the approach of the train; and 
that the enginè was running at a dangerous speed at the time. This 
négligence was denied by the défendant, and it also alleged contrib- 
utory négligence on behalf of the plaintiff, The évidence showed that 
the gâte was not closed at the time of the collision; that the street-car 
passed through it. There was a cdnflict of évidence whether the street- 
car was stoppèd after passing the gâte, and before the collision, also a 
conflict as to the ringing of the bell of the engine, and as to the speed 
thereof at the time. There Vvas not shown, in the proof,ariy négligence 
or want of care in the crossing on the part of the plaintiff himself, but 
the défendant claimed the car-driver was gnilty of contributory négli- 
gence that must be imputed to the plaintiff, and so prevent his recovery. 
For opinion on motion to remapid to staie court, see 35 Fed. Rep. 849. 

A. W. Jones, R. B. Murray, &nà. W. S. Ânderson, for plaintiff. 

8. E. WiUiamson and Hine & Clarhe, for défendant. 

Welkee, J., charged the jury, among other things: 

1. That it was the duty of the défendant, having placed across the 
street near ils crossing a gâte under the careof iL« flagman, as a reasonable 
précaution for the safety ofpersons passing over its track at the crossing, to 
close dqwn the gâte ai times when its cars, trains, or engine were passing 
over the street crossing^ and àlong its track, in brder to make it reasona- 
bly èafe for personsso passing. That it was the duty of défendant when 
abdùt to paiss ôvér the street, tràck to give such reasonable and proper 
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warning, by ringing ofthe belj or blowing of the whistle, of its intended 
crossing of the street, and to pass over the crossing at a reasonably safe 
speed. Failing to exercise such care would be négligence to the extent 
of such failure. 

2. The gâte being open, the car-driver had the right to suppose the 
track was clear, and was safe to cross, and was guilty of no carelessness 
In passing through the gâte towards the crossing without stopping at the 
gâte to look or listen for a passing engine. 

3. It was not carelessness in the driver ofthe street-car, after passing 
the open gâte, and immediately before crossing the track, to stop and 
look and listen for approaching engine, or to ascertain whether there was 
danger in proceeding across, if in so doing heexercised ordinary prudence 
or care in attempting to cross the track and avoid injury. That if, in so 
stopping and listening and looking, he discovered the engine approach- 
ing at a dangerous speed, or in close proximity to the crossing, it was, 
in the face of such danger, négligence on the part ofthe driver toattempt 
to cross the track. 

4. Th^t the plaintiflP at the time was onlya passenger in the car.' He 
had, norcould bave had, no control in the management ofthe car, — of 
of its stopping or going on; and not in a situation to himself look out 
for, or prevent, danger in crossing the railroad track. I direct you, 
thereforè, that if the évidence shows no fault of omission or commission 
in the conduct of the plaintiff or négligence on his part contributing to 
his injury, the négligence of the driver, if guilty of any négligence, can- 
not be imputed to the plaintiff so as to prevent his recovery in this case, 
if it is shown that the défendant was guilty of négligence which pro- 
duced the injury, or directJy contributed thereto. 

5. That, if the injury to the plaintiff was occasioned solely by the care- 
lessness of the driver of the street-car, the défendant cannot be held liar 
ble for thè injury thus produced. 

6. That the ordinances of the city of Youngstown regulating the speed 
of trains passing through the city, or the blowing of the whistle on en- 
gines, are only police régulations, and do not hâve the effect of changing 
the gênerai law upon the same subject, or change the duties or rights of 
the parties growing out of the failure to do, or doing, what the ordinance 
commands or prohibits. 

7. That the assessment of damages to the plaintiff, if the juryfind for 
the plaintiff, was under the control of the jury. That there were certain 
éléments to be taken into account in such assessment, such as reasonable 
compensation, so far as it is susceptible of an estimate in money for losa 
and damage caused to him by the defendant's négligence, including not 
only expenses incurred for médical attendance and nursing, and a rea- 
sonable sum for his pain and suffering, but also a fair compensation for 
the loss of what he would otherwise hâve earned ita his profession or bus- 
iness, and bas been deprived of earning by any permanent disability 
shown to bave been suscained by the wrongful act of the défendant. 
That if the plaintiff, before the injury complained of, was already suffer- 
ing under permanent disability, then the delendant would be liable only 

v.38p.no.l— 2 
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for sucli additionàl disability, as was the resuit ôf such înjury. In ascer- 
taining the damages for impaired ability to eam a livelihood, standard 
life and annuity tables are compétent évidence to be considered. 

-Verdict for the piaintifE for $7,250. 



ScHooL-DiSTBiCT No. 2 OF Lake County V, Seabl. 

(Gireuit Court, D. Colorado. January 12, 1889.) 

Eminbnt Domain— Compensation — Impkovembnts. 

A recelver'B receipt for a placer claim was issued in April. and a patent in 
May, for the priée of |2.50. The land was worth $3,000. In July, a school 
board, acting under adrice of counsel, purcbased the land from occupanti 
for $3,500, and erected a school-house on it for $40,000. On condemnation 
proceedings by the school-district, held, that it Bhould pay for the placer title 
$3,000, and should not pay the value of the improvements. 

AtLaw. 

Pétition by school-district No. 2, of Lake connty, for the condemnation 
pf the placer title of respondent, Searl, to land occupied by petitioner's 
Bchool-house. 

Tkomam <fc Sawyer and A. S. Blake, for petitioner. 

F. W, Owers and S. P. Soae, îoT deîead&nt, 

BbeweR, J. , XoraUy.y It appears that in April, 1881, a receiver's re- 
ceipt was issued for a ipkcer claim, and on the 18th of May, 1881, a 
patent was issued, and on the Ist day of July, 1881, the school board 
purchased from certain occupants of thèse premises this ground, and paid 
$3,500 for it. It acted under the advice of counsel in favor of the oc- 
cupants, and against the placer title. The land (less than an acre) was 
then worth $3,000. The board has since erected a $40,000 school-house 
on the property. . 

We ail know that that which gives value to land in a city is not the 
effort of any one maii; that it is the aggregation of the efforts of many 
citizens. Thegovemment, in the springof 1881, sellsthis placer ground 
for $2.60 an acre. In the same year an acre of that ground is worth 
$8,000, made so, not by the efforts of this présent owner, but by the ef- 
• forts and toil of the public. He bas obtained from the public, represented 
by the governmçnt, land for which he pays $2.50. The efforts of a 
small portion of the public hâve made that land worth $3,000, and the 
same publichas taxed' itself to put $40,000 worth of improvements upon 
it; and then; because the légal title is put into his hands, he wants the 
public, which has thus made the land worth $3,000, and then paid for 
$40,000 worth of improvements upon it, to pay him that fuU sum, $40,- 
.000. There is not one shadow of equity in it. Counsel says that this 
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ckimant is hurt by the conduot of Ihe school-district, so that he feels 
like insisting upon his " pound of flesh." Well, ail I can say is that this 
court is the poorêst place On the continent for aiïy" pound of flesh" 
transactions, and îf there wàs not à précèdent or atithority for such a 
ruling I woiild make one in this case. I never woùld put myself on rec- 
ord as saying that a man; under the circurastances, could compel the 
public to pay $40,000. If there is any law for such a claim somebody 
else has to affirm it before it can be allowed hère. Thèse varions in- 
structions will ail be refuSed, except the last, which I présume is in ac- 
cordance with the language of the statu te. 

Gentlemen of the jury, you are instructed that the form of your ver- 
dict will' be as foUows: " We, the jury, find, first that the àccurate de- 
scription of the property sought to be condemned in this action is lots 
812, 811, 816, 818, and the north 13.6 feet and the east 35 feet of lot 
810, North Poplar street, and lots 211 and 213 East Ninth street, in 
Cooper's subdivision of the surface of the Sizer placer, United States sur- 
vey, No. 388, situate in the county of Lake and stei^e of Colorado, to- 
gether with the improvements thereon. Second, that the value of said 
property at this date is $3,000." 



Jones à d. v. Southern Ins. Co. 
(Oireuit Court, E. B. Arkariaa». February 8, 1889.) 

1 ISflimAWCE— COHDITIOIÎS TS POMCT— EeePINO BOOKS. 

A policy coi}tained covenants that the assured was to keep a set of books 

Bhowing a |-ecord of ail business transacted, and to keep them locked in a 

■ flre-:proof safe at night and at ail times wlien the store was not actually open 

for business; such books to be produced in case of loss, and, on failure to 

Îwoduce them, the policy to be null and void. In a suit on the policy the ev- 
dence siidwed that it was customary for merchants to keep their stores open 
for business as late as 9 or 11 o'clock at night, and the loss occarrëd about 9 
o'clock at night, while the store was open for business, and while plaintif! 
was writinp up his books. Held, that the covenant did not require the books 
tobe kept in a safe from sunset to siinrise, but from the time the business of 
the day was ended, and the store closed for the night; 
2. Samb: 

The covenant to keep books, and the covenant to keep them in a safe, must 
be construed together, and, in the absence of an express stipulation to the 
contrary, the covenant to keep books should be construed to mean that they 
shall be kept in the time and manner customary with merchants. 

At Law. Action on a policy of fire insuranee. 

On th^ Ist day of October, 1887, the défendant issued to the plaîntifls 
a policy of Insurance for $3,000, against loss by fire on their stock of 
gênerai merçhandise in their store-bouse at Riverside. The store-house 
and goods, and most of the plaintiffs' mercantile books, were destroyed 
by fire, aiid this is a suit to recover the amount of the policy. The ppl- 
icy contains this clause: 
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"The assuredf imder this policy, hereby covenants and agrées to keep a set 
of books, showing a complète record of ail business transacted, Induding ail 
purchases and sales, both (or cash and crédit, together with the last inventory 
of said business; and further co venants and agrées to keep such books and in- 
ventory securely locked in a tire-proof safe at night, and at ail times when the 
store mentioned in the within policy is not actually open for business, or in 
sorae secure place, not exposed to a tire vvhich would destroy the house where 
such business is carried on; and, in case of loss, the assiired agrées and cove- 
nants to produce such books and inventory, and, in the event of the failure 
to produce the same, this policy shall be deeraed null and void, and no suit or 
action at law shall be maintained thereon for any such loss." 

Two grounds of défense are interposed: (1) That the fire occurred 
"at night," and that thé plaintiff's mercantile books were in the store 
and burned, and were not, as required by the terras of the policy, in a 
fire-proof safe, or other place secure from destruction by a fire which 
would destroy the store-house. (2) That the fire occurred at a time 
when the store was "not actually open for business," and that the books 
were in the store-house, and not in a fire-proof safe, and were burned. 
The facts are that the fire occurred about 9 o'clock p. m. ou the 9th day 
of Deceniber, 1887; that the plaintiffs had a fire-proof safe in Ihedr store- 
house, in which their mercantile books were kept when not in use; that 
it was the plaintiff's' custom, upon opening the store in the morning, to 
take the books out of the safe, and lay them on the counter for use dur- 
ing business hours, and they were kept out until the business of the day 
was closed, and the books posted and written up, -virhen they were put 
in the safe, which was then locked; that the books were written up dur- 
ing the evening of each day, after the rush of business was over. The 
store was kept open for customers and business transacted until 8 or 9 
o'clock, and on occasions as late as 11 o'clock at night; and customers 
çoming during thèse hours were always admitted and waited upon, 
though at times during thèse hours the front door was locked to prevent 
the intrusion of improper characters who might depredate on the stock 
without détection owing to the construction of the store-room, and the 
imperfect method of lighting it at night, but the door waa always opened 
to customers knocking for admission, and business was carried on until 
8 and 9, and sometimes as late as 11, o'clock at night. This mode of 
conducting the mercantile business was common with merchants in the 
town and in that région of the country, and was essential to their success 
in trade. When the fire broke out, the front floor of the store-house 
was locked, but the business of the day was not closed, and the door 
would bave been opened to any oiie knocking for admission. The derk 
was engaged in wriling up the day's business in the books, and had not 
completed his work, when, upon invitation, he stepped into a store hext 
door to eat a plate of oysterSj and whilé in thore be ' discovered the fire. 
When the fire broke out one of the plaintiff's, who carried the key to thé 
safe, was in his family room, which conneeted with the store-room, wait- 
ing to put the books in thé safe, according to custiom, as soon as they 
\ï^re written lipàriâ the business of the day over, and the store closed 
for the night. 
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J. M. Mbore, for plaintiffs. 

U. M. & G. B. Rose, for défendant. 

Caldwell, J., (afier stating thefacts as ahove.) Lîterally, nîght is tliat 
part of the natural day between sunset and sunrise. Are the words "at 
night," in the policy in suit, to be given that meaning? The object of this 
clause is to provide against the loss of the marchants' boni-'' hy fire. The 
loss of the books by fire in the day-time is just as injurions as theîr destruc- 
tion at night. Why, then, did not the insure/ stipulate that the books 
should be kept secure frpm destruction by fire at ail times? For the obvious 
reason that the books must be used during the time that the business is 
carried on, and to that end they must be kept on the desk or counter of 
the store. But after the business of the day is over, and there is no 
longer occasion to use the books, and the store is closed for the night, 
there is no- hardship in requiring that they shall not be left to the hazard 
of destruction by fire. Besides, as long as there is some one in the store, 
transacting or conducting any of the necessary business opérations ofthe 
store, there is the chance that in case of fire the books may be saved; 
but that chance is gone when the store is closed for the night. In the 
-çonstrqctipn of çontracts the customary signification of words prevails 
Qver the literal, grammatical, or classical meaningi The situation of th« 
parties, the subject-matter of the contract, and the customs and usages 
of trade, to which it relates, will ail be considered. It is a canon of con- 
Btruction that ail words, "if they be gênerai, and not express and précise, 
shall be restpained unto the fitness of the matter or person." Numerous 
iUustratiops of this rule are to be found in insurance cases. In a policy 
of Insurance against "restraint ofkings, princes, and people of what na- 
tion, condition, or qualit}' soever," the rule was applied, and "people" 
was construed to mean ruling powers, and not individual marauders. 2 
Whart, Cont. § 667 . A policy covered a ship, and tackle, apparel, and 
furniture "of and in the said ship," and the tackle, apparel, and furnitore 
were taken out 6f the ship, and put in a warehouse to keep them dry 
while the ship was heeled and cleaned; and while so in the warehouse 
they were destroyed by fire. The insurers insisted they were not liable, 
because the;:articles were not destroyed "in the ship." It will bç ob- 
served that the requirement that the articles should be "in the ship" 
was as explieit as the requirement in the policy in suit that the books 
;shall be "in a fire-proof safe at night." It was found in that case, as it 
is in this, that the course pursued by the insured was according ta the 
necessary and usual course of business, and the court held the loss was 
^vered by the policy. "It is certain," said one of the judges, "that in 
the construction of policies the atrictumjvs or apexjuris is not to be laid 
hold on; but they are to be construed largely for the benefit of trade. 
* * * The construction should beaocording.to the course of trade." 
Bondv. GoTiscdes, 2 Salk. 446; Wood, Ins. § 59. The construction con- ■ 
itçnded for by the insurér in this case is not according to the- course of 
ttrade, but so contrary to it, that it would inevita;bly ruin any country 
imerchant who should a,ttempt to conform to it. :■- The proof show». that 



22 FEDERAL EEPOKTEK, vol. 38. 

at some seasong of the year, merchants in the couhtry and villages do an 
Active business till a late hour of thè nigbt. > Goods are sold for cash , and 
on crédit, payments are made, commodities purchased, accounts ren- 
derèd, and settlemeatâ made, tintil 8 or 9 o'clock at night, the same as 
in the day-time. . No merchant could sustain himself in .business who 
closed at sunset. ; Thei business transacted during the early hours of the 
night is identically the same as that transacted in day-light, and the ne- 
cessity for the présence of the books, and their constant use, the same. 
Merchants cannot conduct their business without books. The policy in 
suit makes the assured covenant "to keep a set of. books showing a com- 
plète record of ail business transacted, including ail purchases and sales, 
both for cash and crédit." This covenant can only be kept by having the 
books at the desk and counter, open and accessible at ail times when the 
business is going on. If the defendant's construction of the policy in 
suit is the true one, then merchants holding such policies must absolutely 
cease to do business at sunset; for the policy obliges the insured to keep 
a set of books showing a complète record of ail business transacted; and 
if the insured must keep such books securely locked in à fire-proof safe 
feom sunset to sunrise, it is obvious no business can be transacted be- 
twèen thèse hours. Suppose the policy had contained a stipulation that 
'•some person shall sleep in the store-house at night." Would such a 
clause be construed to require some person to go to bed, and go to sleep, 
at sunset, and sleep continuously till sunrise? The clause, construed 
literally, would require this, The Jaw rejects such literal and hyper- 
critical interprétation of words in a contract. A contract will not be con- 
strued as demanding unreasonable things, or things contrary to the known 
necessities, custom, and usage cf. trade, or of the parties, if it is suscep- 
tible of any other construction. And "in ail cases the words of a policy 
are to be taken most strongly against the insurer," (Wood, Ins. § 57,) 
and "are to be construed in cases of doubt against the insurer," (Id. , and 
2 Whart. Cont. § 670, and note 4;) and, "when capable of two mean- 
ings, that meaning is to b» adopted most favorable to the irtsured," (Id.) 
"The courts will not permit the assured to be misled, or cheated, where 
there is any iBort of justitication, from the language used, for the inter- 
prétation placéd by him ùpon the' instrument. A contract drawn by 
one party, who makes his own terms, and imposes his own conditions, 
will not be tolerated as a snare to the unwary; and if the words em- 
plbyed, of themselves, or in connection with other language used in the 
instrument, or in référence to the subject-matter to which they relate, 
are susceptible of the interprétation given them by the aissured, although 
in fact intended otherwise by the insurer, the policy will be construed to 
fâvor the assured." Wood, Ins. § 59. 

The plaintiffs had every reason to suppose the policy pennitted them 
to pursue their accustomed mode of doing business, which was the nec- 
essary and usual mode of doing business in that country, and the de- 
fendant must be presumed to hâve so understoôd ' ît. Daniels v. Insur- 
ance Co,, 12 Cush. 416. The proper construction of the policy is not 
that the books shall be kept in the safe from sunset to sunrise, but that 
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they sball be so kept from the time the business of the day is ended, and 
the store closed for the, night. It is part of thé business day, and not 
"night," within the meaning of the policy, so long as the store is kept 
open and business transacted, though it be 8, 9, or 10 o'clock at night; 
in other words, within the meaning of the policy, night begins when the 
business for the day érids. What bas been said disposes of thé défense 
that the store was "not àctually open for business" at the time of the fire. 
The fact is found that it was so open. The circumstance that the door 
was locked, so that customérs had to knock for admission, has no sig- 
nificance in the light of the évidence. When they knocked they were 
admitted and waited upon. A store is "àctually open for business" when 
it is lighted up and the merchant or hîs clerk is there ready, able, and 
désirons to sell goods, or do anything else that constitutes a part of the 
tfork or labor of conducting the mercantile business. A store is as much 
"open for businesss" while the merchant is waiting for customérs, during 
his customary business hours, as it is when the customérs are présent. 
An esSential àild indispensable part of the daily business was àctually in 
progress whèn the fire broke ont. The clerk was writing up the day's 
business in the books, in àccordancè with the custom and usage in coun- 
try stores, where the salesmah does duty as book-keêper also,- — country 
merchants rarely employing profeSsional book-keepers. This work was 
going on in strict compliancô with the covenant exacted from the plain- 
tiffs by the défendant; and if the défendant desired to prohibit the plain- 
tifis from complying with this covenant by doing the work in the store 
after sunset, in accordàiice with the custom and usage of country mer- 
chants, it should bave inséitéd a stipulation in the policy to that effect. 
The covenant to keep books, and the covenant to keep them in a safe, 
mnst be construed together, and, in the absence of an express stipulation 
to the contrary, thé covenant to keep' books will be constriied. to mean 
that the books shall be kept in the time and manner usual and custom- 
ary with merchants. Judgrident for plaintiffs for the amouht of the 
policy. 
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United States v. Costen. 

(Oircuit Court, D. Colorado. January 14, 1889.) 

Attoenet and Client— Dise arment— Bkbach of Tettst, 

An attorney who, after having been employée! by one party to a litigation, 
and having ceased to be thus employed, seeks employment by the adverse 
party, oflering to impart to the latter important information, is guilty of aucb 
a breach of trust as requires his disbarment.> 

Proceeding for Disbarment. 
Hugh Butler and réspondent pro se. 

Brewee, J., {praUy.') This is a proceeding to disbar. The facts are 
thèse: The réspondent was counsej for the complainant in certain liti- 
gation in this court. After acting as counsel for complainant awhile. 
he ceased to be thus employed, possibly by reason of a transfer of the 
interests on that side; and after he had ceased to act as counsel he pro- 
poses to the other side employment by it, and advisçs its counsel that 
he is in possession of facts of great importance to that side; he desires 
employment, but that the fact; be concealed. Plainly, from the letters 
which he wrote, as plainly as language can express, he says to the other 
side: "I hâve hâve acquired knowledge during my employment of facts 
of great importance. I am no longer employed by the complainant. I 
want to be einployed by you, and I will put you in possession of these^ 
facts, though I do not want to be known as under your employment." 
Tbeietters, whose writing is admitted, are attached to the charges pre- 
sented by the committee. Now, it is the glory of our profession that its. 
fidelity to its client can be depended on; that a man may safely go to a 
lawyer and converse with him upon his rights or supposed rights in any 
litigation with the absolute assurance that that lawyer's tongue is tied 
from ever disclosing it; and any lawyer who proves false to such an ob- 
ligation, and betrays or seeks to betray any information or any facts that 
he has attained while employed on the one side, is guilty of the grossest. 
breach of trust. I can tolerate a great many things that a lawyer may 
do, — things that in and of themselves may perhaps be criticised or con- 
demned when done in obédience to the interest or supposed interest of 
his own client, and when he is seeking simply to protect and uphold, 
those interests. If he goes beyond, perhaps, the limits of propriety, I 
can tolerate and pass that by; but I cannot tolerate for a moment, neither 
can the profession, neither can the community, any disloyalty on the 
part of a lawyer to his client. In aU things he must be true to that 
trust, or, failing it, he must leave the profession. The motion for dis- 
barment will be allowed. 

iRespecting groands for the disbarment of attameys at law, see State y. Burr, (Neb.). 
S8 N. W. Rep. 261. and note: In re Stepbens, (Cal.) 19 Pac. R^;p. 64Ô. 
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In re Upchuech. 

(Œreuit Court, E. D. North CaroUna. Pebruary 18, 1889.) 

Uhited States Commissioneks— Appointmbnt op Dbputt-Maksham. 

Rev. St. TJ. 8. § 1883, provides that the circuit courts of the states and the 
district courts of the territories from titne to time shall increase the number 
of commissioners, so as to ailord a speedy and convenient means for the ar- 
rest and examination of persons charged with violation of the élection laws. 
Section 1984 empowers "the commissioners authorized to be appointed bj' the 
preceding section" vîithin their respective counties to appoint one or more 
Buitable persons, from time to time, v7ho shall exécute ail such warrants or 
other process as the commissioners may issue, etc. Ueld, that since the ap- 
pointment of commissioners was not authorized for the first time, but merely 
directed, by section 1983, the povrer to appoint process servers, given by sec- 
tion 1984, must extend to ail commissioners. In any case it would be impos- 
sible to distinguish from the rest the class in terms designated by tbis sec- 
tion. 

lû the Matter of the Account of John R. Upchurch against the United 
States for services rendered as spécial deputy marshal. 
A.W. Shaffer, for petitioner. 

Seymoue, J. A.W. Shaffer, Esq., the United States commîssioner 
holding the appointaient for this judicial district of chief supervisor of 
«lections, shortly before the élection of November last, appointed the pe- 
titioner, in writing, to exécute "ail such warrants or other process" as 
should issue to him from such commissioner in the lawful performance 
of his duties, and especially such vrarrants or other process as might is- 
sue under the provisions of chapter 7, tit. 70, Rev. St.; that is, under 
the law in relation to crimes àgainst the élective franchise and the civil 
ïights of citizeïis. The question now made is as to the power of the com- 
missioner to appoint a pefson other than the marshal, or one ôf his dep- 
uties, to exécute process. The authority to make the appointment is 
■claimed under section 1984 of the Revised Statutes. That and the two 
preceding sections read as folio vrs: 

"Sec. 1982. The district attorneys, marshals, and deputy-marshals, the 
•eommissioners appointed by the circuit and territorial courts with power to 
arrest, imprison, or bail oÎEenders, and every other offlcer who is especially 
«tnpowered by the président, are authorized and re^uired, at the expense of 
the United States, to institute prosecutions against ail persons violating any 
of the provisions of chapter 7, of the title * Crimes,' and to cause such persons 
to be arrested and iitiprisoned or bailed for trial before the court of the United 
States, or the territorial court haviiig cognizance of the offense. Sec. 1983. 
The circuit courts of the United States, and the district courts of the territories, 
from time to time, shall increase the number of commissioners so as to afford 
A speedy and convenient means for the arrest and examination of persons 
charged with the crimes referred to in the preceding section; and such com- 
missioners are authorized and required to exercise ail the powers and duties 
•conferred on them berein with regard to such offenses in like mahper as they 
are authorized by law to exercise with regard to other offenses against the laws 
•of the United States. Sec. 1984. The commissioners authorized to be ap- 
pointed by the preceding section are empowered within their respective coun- 
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ties to appoint, in writing, under their hands, one or more suitable persons, 
from time to time, who shall exécute ail. soch warrants or other process as the 
commissioners may issue in the lawf ul performance of their duties. * * *" 

A casual reàding of section 1984 liiight lead to the opinion that it was 
intended to limlt the power to deputize to commissioners expressly ap- 
pointed under the preceding section. No possible reàson can be assigned 
for su'ch a discrimination between différent commissioners; and enforcing 
it woùld be practically impossiblsj for no method is provided of deter- 
mining which, if any, of such officers hâve been appointed under, or in 
conséquence of, the enactment of the législation brought forward by the 
revisers as section 1983. To take the case at bar: Mr. ShafFer's com- 
mission was issued after April 6, 1866,— the date of such législation, — 
but there is no référence to it in the commission, and no record shows 
éither that hé was or that he was not appointed with any référence 
thereto. Moreover, a critical reading of section 1983, supra, shows that it 
does not in fact authorize the appointment of commissioners. Such au- 
thorizatioA already existed without auy limitation as to number in a 
previous section: 

"Sec. 627. Each circuit court may appoint, in différent parts of the dis- 
trict for which it is held, so many discreet persons as it may deem necessary, 
who shall be called 'commissioners of the circuit courts,' and shall exercise 
the powers which are or may be expressly cbnferred by law upon commission- 
ers of circuit courts." 

Section 1983 merely dirçfîts the circuit courts tp încrease the number 
of such commissioners, gives a reaspn for the direction, and enjoins upon 
United States commissioners generally (for the words "such commission- 
ers" in that section can haye no.other relation than to the ,word "commis- 
sioners" in the preceding.section) ibheduty of enforcing the pénal statutès 
referred to in section 1982; that is tp say, the section has only adirect- 
ory function. But, if section 1983 does not authorize the appointment 
of commissioners, the words *'authprized to be appointed by the preced- 
jng section" must be held (1) either to render the whole of section 1984 
insensible because the whole of what folio ws refers to them; (2) be mod- 
iified by interprétation; or (3) disregarded on the well-known principle, 
as applicable to statutès as to deeds or wills, viUe per inutile non vitiatur. 
The first course is not to be taken unless no other can be adopted. The 
words in question might, if such appeàred to hâve been the intention of 
the législature, be interpreted to mèaû the commissioners appointed in 
coiisequence of the direction of the precedilig section. But I am satisfied 
from a reading of the whole of the three sections quoted supra, that the 
Word "commissioners," used in section 1984, was intended to hâve the 
same relation that the sarae word bas in section 1983. The first of thèse 
three sections makes it the dUtyofàU" commissioners of circuit courts to 
îiistitute prosecutions against perspns violating the provisions of chapter 
t bf the title "Crirnés." Thesedoud requires the courts to increase thp 
pumber of such commissioners so as to alibrd a speedy means of arresting 
and examining persons so prosecuted, while the third gives such com- 
missioners power to deputize persons to exécute the process issued in 
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pursuance bf thè first of thèse sections, — section 1982, To carry eut 
what is evidently the purpose of the legislatufe by this construction of 
section 1984, the court is not compelled to do as much violence to the 
section as would be done by a liieral construction, for that would nuUify 
it entirely; while the second one suggested would, though only neglect- 
ing two words, insert six others in their place. 

An exafflination of the statutes from which the three sections under 
considération were drawn shows beyond a doubt that this construction 
is the one which carries out the intention of the original acts. The stat- 
utes in question are the civil rights bill of 1866 and that of 1872. It 
will not be necessary to our purpose to examine more than the first of 
thèse two acts. It is entitied "An act to protect ail persons in the United 
States in their civil rights, and furnish means for their vindication," and 
was passed over the veto of Président Johnson on the 9th of April, 1 866, 
At that time congress and the président were engaged in the reconstruc- 
tion contest, so called, which culminated in the impeachment of the lat- 
ter. ïhe United States marshals being presidential appointées, and the 
hostility of Mr. Johnson to the civil rights bill being notorious, it was 
apprehended that the marshals would not enforce the lawi Hence the 
insertion in it of a provision making it highly pénal in such officers to 
refuse to receive or fail to exécute writs issued in pursuance thereof, and 
also of one providing against such apprehended refusai or neglect by pro- 
viding for the appointment of other officers to exécute thein. Sections 
4 and 5 of the act of AprU. 9, 1866, read as folio ws: 

"Sec. 4. And be it further enaçted, that the district attoraeys, marshals, 
and deputy-marahals of the United States, the commissionersappointed by the 
circuit and territorial courts of the United States, * * * the officers and 
agents of the frgedman's bureau, and every other offlcer who may be spe- 
cially empowered by the président of the United States, shall be, and they are 
hereby, specially authorized and required at the éxpense of the United States 
to institute proceedings against ail and every person who shall violate the 
provisions of this act. * * * And with a view to affordlng reasonable 
protection to ail persons in their constitutional rights of equality before the 
law without distinction of race or eolor, * * * it shall be the duty of the 
circuit courts of the United States, and the superior courts of the territories 
of the United States, from time to time, to increase the number of commis- 
Bioners, so as to afEord a speedy and convenient means for the arrest and ex- 
amination of persons eharged with a violation of this act. * * * Sec. 5. 
It shall be the duty of ail marshals * * * to exécute ail Warrants * « * 
issued under the provisions of this act, * * * and should any marshal 
or deputy-marshal refuse to receive such warrant, « * * or to use ail 
proper means diligently to exécute the same, he shall, on conviction thereof, be 
flned. * * * And the better to enable the said commissioners to exécute 
their duties faithf ully, * * * they are hereby authorized and ernpowered, 
within their counties respectively, to appoint, in writing under their hands, 
any one or moresuitable persons from time to time to exécute ail such war- 
rants and other process as may be issued by them in the lawf ul performance 
of their respjactive duties." 

It is évident that the "said commissioners" of section 5 refers to the 
Word as first used in section 4, ànd includes ail United States commis- 
sioners. In rewriting thèse sections, as njodified by the act of 1872j (the 
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second civil rights bill,) the revisers broke up section 5 of the original 
act, making out of it sections 1983 and 1984 of the Revised Statutes; 
and in commencing the second of thèse sections they substituted for the 
pronoun "they " the words "the commissioners authorized to be appointed 
by the preceding section," as a more suitable beginning of a paragraph. 
There was no design to change the iaw, but on]y an inadvertence in the 
rearrangement of the sections. The présent law must therefore hâve the 
same interprétation as the statute from which it was derived. The sup- 
posed necessity of appointing some one other than the marshal or hia 
deputies to exécute process is not believed to exist or to hâve ever ex- 
isted in this district, but that fact can hâve no possible effect upon the 
interprétation of the statute. The account is allowed. 



Taft V. Stephens Lith. & Ens. Co. 
{Ovrouit Court, M. D. Missouri, É. D. March 26, 1889.) 

1. COPTBIGHT— FOBFEITUBBS— i' ALSB NOTICE. 

Rev. St. U. s. § 4963, provides that every person who shall însert or împress 
notice of copyright on any article not copyrighted "shall be liable to a penalty 
of |100, recoverable, one-half , " etc. Éeld, that though, where one on différ- 
ent daya under différent circumstanees prints separate,copies, each separate 
transaction may constitute a separate offense, yet that the printing of many 
copies as a single continuons act is but one offense, and each imprint is not 
a separate cause of action. 

2. Same — Qui Tam Action— Pbtitioiî. 

A pétition alleged that on a certain day, and at divers times between that 
day and the commencement of the action, défendant engraved, etc., and sold 
to the number of 10,000 copies, a certain print, etc. Meiâ, that but one cause 
of action for a single penalty of |100 was stated. 
8. Same — Abticlb not Subject to Coptkight. 

The article upon which the false notice was placed was described in the 
pétition, the description showing it to be the subject-matter of copyright; 
but the pétition further averred that the article waa not subject to copyright. 
Held, that in such an action the court will not labor on demurrer to reconcile 
inconsistencies in pleading, and that, as the penalty is not recoverable for 
placiug the notice on an article that cannot be copyrighted, the pétition was 
bad. 

At Law. On demurrer to pétition. For opinion on plea to the juris- 
diction, see 37 Fed. Rep. 72ô. 
W. E. Fisse, for plaintifF. 
Pavl Bakewéli, for défendant. 

Breweb, J. This is a demurrer to the pétition. The action is a qui 
tam action brought by the plaintiff as informer under section 4963, Rev. 
St. U. S., to recover the penalty therein named. The pétition allège» 
that the défendant printed and circulated 10,000 copies of a chromo, 
which is described, putting on each the word "copyrighted," or some 
équivalent word. The section provides that "every person who shall in- 
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sert or impress such notice, or wbrds of the same purport, in or upou 
any bock, map, chart, musical composition, print, eut, engraving, or 
photograph, or other article for which he bas not obtaiued a copyright, 
sball be liable to a penalty of one hundred dollars, recoverable, one-half 
for the person who shall sue for such penalty, and one-half to the use of 
the United States." The pétition allèges that the défendant thus printed 
and issued 10,000 copies, and plaintiff asks judgment for $100 penalty 
for each copy , or $1 ,000,000 in gross. Ail this is stated in one count; and 
one ground of challenge is that either there are 10,000 différent causes 
of action, which should each be stated in a separate count, or, if there is 
but one cause of action, a single penalty of $100 only is recoverable, and 
the amount prayed for is excessive. ïhe plaintiff pleads the great trou- 
ble and inconvenience there' would be in setting out 10,000 causes of ac- 
tion. We think that the rule is unquestioned, and see no reàson why 
it should be deviated from in a case like this. Plaintiff is not suing, for 
the value of his services, or for injury to his property, but simply to 
make profit to himself out of the wrongs of otliers; and when a man cornes 
in as an informer, and in that attitude alone asks to hâve a half million 
dollars put into his pocket, the conrts will never strain a point to make 
his labors light, or his recovery easy. Su that, if each separate imprint 
is a separate cause of action, we bave no doubt that the pétition is de- 
murrable as joining 10,000 causes of action in a single count. But we 
think that, fairly construed, there is only one cause of action stated. 
The pétition allèges " that heretofore, to-wit, on the 2d day of November, 
A. D. 1888, and at divers times between said day and the commence- 
ment of this action, the said défendant did engrave, print, publish, and 
sell to the number of 10,000 copies, a certain print, etc." Now, thelan- 
guage of the statute is not "for each copy;" and while it may be true 
that if, upon différent days, under différent circumstances, the défend- 
ant printed separate copies, each transaction thus separate would consti- 
tute a separate offense, yet when the printing of many copies is a single 
continuons act, only one offense is committed thereby We had a sim- 
ilar question under the élection statutes a year or two since, where false 
registrations were charged.^ We held there that where several names 
were falsely registered, and ail done at one time, and as a single contin- 
uons act, it constituted but one offense, although, if registered on différ- 
ent days, and under différent circumstances, they might constitute sepa- 
rate offenses. Hère the allégation is that "on the 2d of November, and 
at divers times" |;hereafter. This of course suggests a séparation, at least 
in the matter of time. Yet, if the pleader claims that there were sepa- 
rate and distinct offenses, there should be a clear divergence of each trans- 
action, botb as to time and circumstances, and the court in a quasi crim- 
inal action ought to hold the pleader to language free from doubt, and 
hold, as to a pleading like this, that it simply allèges a continuons ac- 
tion in the printing and issuingof thèse 10,000 copies, and as such statea 
but a single offense. 

' U. S. T. Eagan, 30 Fed. E.ep.;498. 
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Anothef gfouHd of demurrer is thali the chromo upon which the word 
"copyrighted" was placed waS' not the subject of copyright. The law is 
tiléar that no offense is committed when the word '^copyrighted" is placed 
upon an article that is not the STibject-rnatter pf copyright, ^r-that cannot 
be copyrighted. The law is designed to guard against déception, and 
no one is deceived when thè word "copyrighted" iS placed upon an arti- 
cle that cânnot be copyrighted, such as a kitchen stove, or a railroad 
car. Now, the plaintiff in this case describes the chromo, and the de- 
scription discloses an article which could be copyrighted, and, if the 
pétition stoipped with this description, it would doubtless be sufficient. 
But it goes further, and allèges that "said printing and chromo has not 
been copyrighted by the défendant or any other person, nor was the same 
subject to copyright under said laws." Thus it appears that the aver- 
ment of disability is not limited to the person, but is cast upon the print. 
It was not the subject of copyright. There is in this an apparent con- 
tradiction to that which might be inferred from the language of descrip- 
tion. Counsel suggests that the thought he had was that under the 
particulat circumstances this print could not be copyrighted, and it is 
possible that there might be circumstances which would thus at the time 
exclude this print from copyright, although in its nature it was the sub- 
ject-matter of copyright. But in a cri minai or quad criminal action the 
pleading should be clear and consistent. The court is not called upon 
to strain any language to remove doubt or secure consistency. There 
should be no labored effort at reconciliation of apparently contradictory 
averments, at least when the pleading is challenged before trial. So, bè- 
cause it is alleged that the print was not the subject of copyright, we 
think the demurrer should be sustained, and it is so ordered. Subsé- 
quent pleading may be prepared with référence to the views of the offense 
as above expressed. Plaintiff will be granted 30 days in which to file an 
amended pétition, and défendant 30 days thereafter to plead thereto. 



LUCKEMEYER V. MaGONE, CollectOT» 
{C^euît Court, S. D. New Ywk. January 7, 1889. 

OtTBTOUB DuTiEs— Drbss Qoods— Act Mabch 3, 1883, Schediile i-. 

Women's dress goods composed chiefly of wool, withfrom 1.99 to 4.74 per 
cent, of cotton introduced in the warp and selvedges thereof for the purpose 
of changing the clasaiflcation, in the f orm of a flber, the warp being a mixed 
or compound thread of wool and cotton, helA not to hâve been inade "with 
: threadsof other materials," within the meaningof said schedule. Alao, held, 
that the language of said paragraph in said Schedule K explicitly restricts 
the opération of said clause to threads whoUy composed of other materia,ls 
than wool or woirsted. 

{ByUabua by the Court.) 

At Law. Action to recover customs duties. 
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The plaintiSSj ,the firm of Luckemeyer, Schefer & Co., of the city of 
New York, on November 14, 1887, imported certain women's dress 
goods, composed chiëfly pf wool, wilh a verysliglit pefcentage of cotton, 
and valued at not çxceeding 20 cents per square yard, The Refendant, 
as coUector of customs at the port of New York, levied and collected duty 
at 9 cents per square, yard, and 40 percentum ad valorem, under Sched- 
ule K c^the tariffact of March 3, 1883, (Heyl, 365,).claimingthatsuch 
goods were made with threads of other materials than wool or worsted, 
introduced for the purpose of changing the classification; and also claim- 
ing that the selvedges of said goods were made wholly or in part of 
other^ materials. Plaintiffs claimed that thèse dress goods were com- 
posed in part of wool, and under the sanie schedule were dutiable at 5 
cents per square yard and 35 per centum ad valorem. The merchandise 
in suit was manufactured in France at the request of plaintiffs, by a 
peculiar process, by which the cotton was introduced into the warp of the 
fabric prior to the spinning process. The warp consisted of woolen and 
cotton fibers twisted together. The fllling was entisely of wool. The 
selvedges of the goods were composed of wool and cotton. No separate, 
single, and entire thread of cotton was traceable in the goods. In ap- 
pearance, texture, quality, and use they were indistinguisha,ble from 
women's dress goods composed wholly of wool. The cotton in the fabric 
could only be discovered by chemical analysis. The original purpose of 
iptroducing such cotton in the warp of the goods was for, the purpose of 
cTmnging tiie classification. The percentage of cotton in thèse goods 
varied from 1.99 to 4.74. The fibers of cotton in the warp of thèse 
goods were continuous, but irregular in size. The paragraph of the tariff 
act of 1883, under which duty was assessed, is as follows: 

"Women's and children's dress goods, coat linings, Italian cloths, aud goods 
of like description, composed in part of wool, worsted, the hair pt the alpaca, 
goat, or other animais, valued at not exceeding twenty cents pei: square yard, 
Sve cents per square yard, and in addition thereto, thirty-flve per centum ad 
valorem; valued at above twenty cents per square yard, sevèn cents per square 
yard, and f orty per centum ad valorem; if composed wholly of whool, worsted, 
the hair of the alpaca, goat, or other animais, or of a mixture of them, nine 
cents per square yard and forty per centum ad valorem; but ail such goods 
with selvedges, made wholly or in part of other materials, or with threads of 
other materials introduced for the purpose of changing theclassiflcation, shall 
be dùtiâble at nine cents per square yard and forty per centum ad Valorem: 
provided, that ail such goods wëighing over four ounèes per square yard shall 
pay a duty of thirty-five cents per pound and forty per ceatuia ad valorem." 

Candis LyriM Stelson, fur plaintiffs. 

Stephen A. WaUcer, U. S. Atty., and Henry 0. Platt, AsSt. U. S. Atty., 
for défendant. 

Lacombe, J., (orally cjiargîng jury.) Before comîng to. the partîcular 
question which I shall submit to you, it is ônly right, in view of the 
great elaborateness and care with which this case bas been presented by 
counsel, that I should briefly state the reagons which leat| me to the 
conclusion I hâve reached. 
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What the intent of congress was in enacting this particular paragraph 
seems reasonabiy plain from the common knowlédge which we ail pos- 
sess, and from a comparison of it with the paragraph of the Revised 
Statutes, which was the law on the same subject immediately preceding 
the adoption of the act of 1883. Of course, it is a matter of common 
knowledge that our tariff acts are devised for more than the single purpose 
of raising. revenue. The création, protection, and fostering of home 
industries, large, small, or yet unborn, is an élément which is largely 
considered by the law-makers when they frame thèse statutes. And that 
some such object was intended hère seems to me plainly apparent upon 
a comparison of the two paràgraphs, No. 365 of this act, and the corre- 
sponding clause in the Revised Statutes. By the act of June 22, 1874, 
ail women's and children's dress goods, whether made of mixed ma- 
terials, or made wholly of wool, were dutiable at 6 cents per square yard 
and 35 per centum ad valorem. The act of March 3, 1883, divided such 
articles into two groups, — the mixed goods, and the wholly wool goods. 
On the mixed goods it reduced the duty from 6 cents per square yard 
and 35 per centum ad valorem to 6 cents per square j^ard and 35 per 
centum ad valorem; but on the wholly wool goods it raised the duty very 
materially, viz., from 6 cents per square yard and 35 per centum ad 
valorem to 9 cents per square yard and 40 per centum ad valorem. Thé 
mère comparison of thèse two paràgraphs seems plainly to indicate that 
there was an intention, in fixing this new rate of duty, to accord some 
measure of protection to the wholly wool goods, Taking that into con- 
sidération, the plain, first meaning which any one would draw from the 
closing partof tiie paragraph which begins with the words "if composed 
wholly of wool, worsted," etc., is that congress intended to provide that 
if goods in reality of the wholly woolen class were so disguised as to 
masquerade as mixed goods, when in reality they were wholly of wool, 
they should not by that opération avoid the heavy discrimination which, 
was laid against the wholly woolen goods. Although we may be qui te 
weU satisfied, however, that such was the intent of congress, and with 
due appréciation of the great lengths to which the courts bave repeatedly 
gone in applj'ing the doctrine of interprétation according to intent, I do 
not feel warranted in interpreting this last clause of the paragraph ac- 
eording to the intent expressed above unless we can 6nd within the plain 
language used, when fairly construed, such words as will warrant the 
application of that interprétation. In what way, then, do they provide 
for the goods which, although in reality of one class, may be claimed, ■ 
in order to évade the opération of the tariff act, to be another? By the 
enumeration of certain kinds of goods in an excepting clause. First, the 
exception provides for "ail such goods with selvedges made wholly or in 
part of other materials." The use of the word "such," and of the word 
"other," turns us back to preceding words in order to find ont what that 
particular clause means. Turning to those words, we find the whole 
sentence to read thus: "If composed wholly of wool, worsted, etc., or of 
à mixture of them, 9 cents par square yard and 40 per centum ad 
valorem; but ail such goods with selvedges made wholly or in part of 
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other materials," etc. The only possible construction of that clause, 
standing by itself, seems to be that goods composed whoUy of wool, worsted, 
or a mixture of them, shall pay 9 cents per square yard and 40 per cen- 
tum ad valorem, and that ail goods composed whoUy of wool, worsted, 
or a mixture of them, but which hâve selvedges made wholly or in part 
of other materials, (and to that extent are in fact of mixed material,) 
shall pay the same rate as provided further on. That disposes of the 
first clause of the exception. The other clause provides for "ail stich 
goods * * * with threads of other materials introduced for the pur- 
pose of changing the classification." This is the clause I shall leave to 
the jury. It is undisputed that the threads of the warp are composed 
of a mixture of cotton and woolen, and for that reason the défendant 
asks for a direction in his favor. In my opinion, however, the clause 
does not cover goods with threads of mixed material, i. e. , if the mixture 
is not itself a mixture of threads. The word "other," as we hâve seen 
above, means "other than wool, worsted," etc., and the abrupt change in 
the same sentence from the phrase "wholly or in part of other materials," 
descriptive of the selvedges, to the phrase "of other materials," descrip- 
tive of the threads, seems explicitly to restrict the clause to threads into 
whose composition neither wool nor worsted enter. 

Now, gentlemen of the jury, the question before you is perhaps a sim- 
ple one, but the task before me, in leaving it to you, I find to be ex- 
tremely difScult. When we get away from the domain of science and 
the strictly accurate phraseology which it employs, one of the hardest 
tasks that can be laid upon us is to give an accurate définition of any 
particular word. That with which you are hère concerned is the word 
"thread." , It is a word which perhaps each of you uses more than once 
each day of his life. What are you to understand that word to mean 
when you come to deal with the facts of this case? Of course, when we 
are challenged to find the meaning for a word, however familiar we may 
be with it ourselves, it is our custom to go to the dictionaries; and so 
we may, in this instance, turn to them. Now, lexicographers hâve sev- 
eral functions which they undertake to discharge. They deal not only 
with the every-day meaning, — the received meaning in common speech 
pf any particular word, — but they hunt down its antécédents; they trace 
its origin and its growth; they find in some syllable, or combination of 
its letters, the root from which it has sprung; and in preparing their 
, définitions they take ail thèse éléments into considération. That should 
be remembered whenever we turn to a dictionary for a meaning. The 
most comprehensive meaning which I bave found in any of the authori- 
ties which hâve been submitted — and we had best begin with the most 
comprehensive meaning — the most comprehensive définition of the word 
"thread" which I hâve found, is in Worcester: "A small Une or twist 
of any fibrous or filamentous substance, as flax, silk, cotton, or wool, 
particularly such as is used for weaving or for sewing; a filament; a small 
string." Turning to the same dictionary for a définition of the word "fila- 
ment" we find it defined as "a substance like a thread; a long thread-like 
process; a slender fiber." That is the most comprehensive and far-reach- 
v. ii8F.no. 1—3 
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ing définition of the word which I find in any of the dictionarîes. It 
indicates that a thread is produced by some process or other which gives 
to its constituent parts a twist; and even the alternative word which is 
used, — "Clament," — which perhaps we would ordinarily, in common 
speech, not consider as necessarily importing a twist, — even the word 
used as its alternative by Worcester, — is defined as "a substance like a 
thread; a long thread-lilie process;" thus indicating some measure of 
twisting. Of course, the thread that we speak of in our every-day speech 
is not only twisted, but it is twisted to such a degree that it has an in- 
creased sustaining power. Thus this little pièce of string which' lies on 
the edge of the desk will npt only hold itself together, but will aiso bear 
a weight of greater or less amount which may be affixed to it. There is 
not, however, in the définition given above anything to indicate that a 
measure of self-sustaining strength is necessarily imported in the strict 
idea of a thread; and, when using the word in its gênerai meaning, (that 
is, in the broad meaning in which we are entitled to take it when we 
find it in an act of congress, except for a qualification, to which I will 
call your attention later on,) we need not assume that the twisting, or 
other opération which produces the twist, and which seems essential, 
accord:ing to the définition, should be continued so far, or to such an 
extent, as to make a filament of any particular resisting power. Be- 
yond the définition thus given (and I feel that it is perhaps far from sat- 
isfactory) I am unable to dérive any light from the dictionariès in leav^ 
ifyg to you the détermination of the question whether thèse fabrics con- 
tain "threads" of other matérials. 

There is another branch of thé case, however, which is entitled to 
considération at your hands. Words are assumed to be used by con- 
gress in the t^riff laws in their ordinary meaning, unless some other 
meaning is attached to them. Usually that proposition is discussed as 
a question whether or not a particular trade meaning^-a meaning difier- 
ent from its ordinary, eVery-day meaning — has been given to a word; 
aiid thus we often receive the testimony of tradesmen as to the meaning 
of words in the acts of congress. But there is no question hère of any 
such particular trade use of the term. Under the décisions of the su- 
prême court, in the Square Yard Çases,^ I do not think that the word is 
hère to be tàken as used with any spécifie trade meaning; ànd t sbould 
hâve excluded any évidence of spécifie trade meaning if it had been of- 
fered. But I may say to you that in applying to the facts of this case' 
the général définitions which I hâve giveii you, you are entitled to take 
into considération the fact that congress, when it used this général word 
in this sçhedulô of the tariff act, was dealing with textile fabrics. To 
that extènt I think that you are entitled to consider the évidence Which 
has been introduced hère as to the methods of production of what the 
witnesses hère Bpoke of as " thread." 

The two questions, and the only questions, for you to décide are: 
(1) Hâve there been introduced into thèse goods threads of material 

' Scbmieder v. Barney, 5 Sup. Ct. Rep. 634, and cases there oited. 
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otlier thaA wpol or.worsted? That is, threads, a? threads of other ma^ 
terial; not composition, or compound threads co'mposed of woo] and 
other materials, but threads composed wholly, of material other thaO; 
wool. (2) If you reach the conclusion that theire has been introduçed 
in thèse gbods threads of other material tban wool, 3'ou hâve then to dé- 
termine with what purpose those threads were introduced. Under the 
concession of counsel for the plaintifFs your task in determining as to the 
intent will présent but few difficulties. He concèdes that originally the 
goods of this class were devised, in the first place, io escape the higher, 
rate of duty; but insists tha.t as to the particular goods in thèse eight cases 
there were operating upon the piinds of the plaintiffs, who imported 
tbem, as least two causes to induce them to import them in this particu- 
lar shape. One cause was the endeavor to introdùce them at a lower 
rate of duty; and the other was the circumstance that they were more 
readily salable, or better adapted to the purposes of his customers. In 
determining as to the purpose with which they were introduced, you are 
to consider the prédominant purpose. You are to take in to considéra-; 
tion the testimony hère, — not only the statement of the particular im- 
porter, but also allsuch facts as hâve been shown in the évidence from 
which yoù may fairly infer what his intent was; and, considering the 
entire body of testimony, you are to détermine whether the prédomi- 
nant operating cause which induced him to bring in the goods in this 
charâcter and form, was the purpose of changing the classification, or 
the other purpose or purposes which he bas indicated. 

Those two are the only questions which you will hâve to consider. 
Should you décide both those questions in the affirmative, — that is, that 
threadb of materials other than wool hâve been introduced hère, and 
that they were introduced with the intent of changing the classification, 
— then your verdict should be for the défendant. Should you answer 
either question in the négative, — that is, should you find that there 
were not threads of other materials than wool in thèse goods ; or, even if 
answering that in the affirmative, you should find that they were not in- 
troduced with the intent to uudertake to change the classification, — then, 
your verdict will be for the plaintiff. You need not concern yourselves 
with the amount in dollars, because that can be written into your ver- 
dict when it is rendered. 

The défendant has reqùested me to charge that the collector is pre- 
sumed to bave assessed the duty according to law; and that the burden 
of proof is on the plaintif!", to show by prépondérance of évidence that 
the collector was wrong. I so charge. 

The plaintiff requests me to charge that "it is established that the fill- 
ing of those goods was composed wholly of wool," and that "it is estab- 
lished that no separate thread of the warp of thèse goods was composed 
wholly of wool." I 80 charge. You will understand that the warpof" 
the goods are the threads or yams which run parallel to each other, and 
iëngth-wise through the goods. No single one of those threads was itself 
composed wholly of wool. I also charge you that the warp of thèse 
goods was composed of both cotton and wool in union. And also chaïge 
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the plaîntiffs' last request, viz., that "the plaintiffs are not prohibîted 
from 80 manufacturing goods as to conform to a lower, rather than higher , 
exaction of the tariff; and though they may hâve adoptèd a very tech- 
nical devîce to escape the higher rate, the question presented by the case 
is only whether their goods are embraced within the higher rate, and is 
not whether the plaintiffs hâve evaded the law." 

The défendant requested the court to charge : (1) That if the jury 
find that the selvedge of thèse goods was made whoUy or in part of cot- 
ton, introduced for the purpose of changing the classification, there 
should be a verdict for the défendant ; (2) that if the jury find that the 
plaintiffs' goods were made with threads composed of wool and cotton, 
introduced for the purpose of changing the classification, verdict should 
be for the défendant ; (3) that if the jury find that thèse goods are 
women's dress goods, substantially composed of wool, and known in 
trade and commerce as "all-wool fabrics," the défendant is entitled to a 
verdict ; (4) that if the jury find that the quantity of cotton introduced 
in thèse goods is so insignificant as not to aîter the character of the goods 
and remove them from the category of " all-wool dress goods," as known 
in trade and commerce, the défendant is entitled to a verdict, — eacb of 
which requests were denied by the court. 

Verdict for plaintiffs. 



Hendebson et al. v. Thbee Hundred Toxs ov Ibon Ose.* 

Makvel V. The Scandinavia. 

(Diiiriet Court, 8. D. Jfew York. February 6, 1889.) 

1. Shippino— LiBBi, FOB Feeight — Damages for Détention— WnEW AccntrEs. 
The steam-ship 8. arrived at New York with iron ore, The bill of lading 
receipted for 800 tons, " weight unknown, " to be delivered to the libelant M., 
freight payable on amount delivered, It was unlâded into libelant's lighter 
along-side, and weighed in transit by a custom-house weigher. This weight 
could only be obtained at the custom-house after the returna were flled. There 
is no settïed custom hère as to payment of freight before or during discharge. 
Before discharge notice was sent to the consignée, requiring payment of 
freight before delivery. He replied that he would pay when the weight was 
ascertained. As soon as the ore was on the lighter, and before the exact 
weight was ascertainable, the vessel attaohed the ore for the freight; and on 
the next day a cross-libel was Bled for damages for refusai to delivér, no tender 
having been made. Held, that both actions were prematurely brought, and 
that the libelant should pay ail costs and expenses incident to the prématuré 
âling of the original libel. 

S. SaMB— ADMIBALTT— Pl-BADraO— StJPPLEMBNTAI. COMPI/AINT. 

A libel {atally defective cannot be sustained tbrou^h a supplemental bill 
■etting up matters subséquent; but a supplemental libei may, for cause, be 
allowed to stand as an original libel as of that date. 

^Reported by Edward Q-. Beaedict, Esq., of the New York bar. 
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8 Samb— REFDSAii TO Deliveh Cargo— Ccsvbhsion 

The supplemental cross-libel set up a proper tender made after the weîght 
was ascertained, and the vessel's refusai to deUver. Held, that such refusai 
was not évidence of any conversion of the ore, ànd would net sustain an ac- 
tion of trover, or any cross-libel, as the ore was at the time in the custody or 
the law, in a court or compétent jnrisdiction, and in a bona fide suit brought 
vfithout malice in the prosecution of the ordinary rlght of suit; and that the 
consignee's remedy was in the original suit only. 

4 Samb— Sale of Cakgo Pbndente Lite— -Damages on Attaohment. 

Iron ore attached was ordered sold as "perishable" on account of the heavy 
charges for keeping it. It brought lésa than the market value, and the con- 
signée claimed the loss as damages in his cross-libel. He had f ull knowledge 
of the attachment, the application to sell, and the sale, and could easily hâve 
bonded the goods, but chose not to do so. Held, that the action would not lie; 
that his remedy in admiralty was in the original suit only, under the rules that 
provide for bonding; and that no damages are recoverable either for the dé- 
tention of the Tes pendente lite, nor for the sale by order of the court pendent» 
ïite, under such circumstances. In gênerai no damages are recoverable for dé- 
tention under attachment, except as provided by statute. 

B. Samb— DBLiVEnY OF Cargo— Wbighing—BiI/L of Ladmo. 

When a bill of lading states, " weight unknown, " and freight is payable on 
amount delivered, the number of tons receipted for in the bill of lading is not 
prima f acte évidence of the weight delivered, and weighing is the duty of the 
ship. 

In Admiralty. Libel for freight, and cross-libel for damage in ves- 
sel's refusai to deliver cargo. 

On April 26, 1882, the steam-ship Scandinavia arrived at this port 
with some iron ore, stated in the bill of lading to be "300 tons in bulk, 
to be delivered to the libelant William D. Marvel or assigns; freight be- 
ing paid by the receiver at the rate of 11 shillings sterling per ton of 20 
cwt. delivered, as per margin, with primage aiccustomed." Among the 
conditions of the bill of lading is "weîght unknown." The discharge of 
the ore from the steamer into a canal-boat sent along-side by the con- 
signée for the purpose of receiving the ore, was commenced on April 28th, 
and finished on the afternoon of May 4th. The weight was taken on the 
steamer's deck, during the discharge, by a custom-house weigher, (de- 
tailed there for the purpose of ascertaining duties,) in accordance with 
the long practice for ship and consignée to accept the weight as thus as- 
certained. The treasury régulations forbid the weight to be made known 
except through the custom-house, after the weigher's returns are filed. 
A bill for freight, as for 300 tons, as per bill of lading, was made out 
and sent to the consignée on May 2d. There is no settled or uniform 
custom in this port as respects payment of freight before or during the 
discharge. Some payments on account are usually made by the receiver; 
the ship's agents get aU they can in advance, and the rest, after delivery; 
and there are often vexations delays in securing payment of balances. ' 
This consignee's practice had been to pay upon presentment of the cus- 
tom-house certificate of weight. 

On May 4th, shortly before the discharge into the canal-boat was com- 
pleted, notice thereof was given to Mr. Marvel, and that the freight must 
be paid 'before the 'ore would be allowed to go; to which he replied: 
"Send bill up hère, with weight, and get your money." In a letter bf 
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same date he demanded certjficate of weight to bêlent him. The exact 
Weight coaldf-nbt be obtained'ifrom the custom-hbuse until May 6th, 
•wheri it Waa îoijnd to be abbut''28 cwt. short of 300 tons. At about 4 
o'clockiP. M. of ,the 4th,,after alLlhe ore had been put into the canal- 
boat, Henderson Bros, caused the ore to be attaçhed by the marshal 
upon a libel flled in this court on that day. On May 5th, the consignée 
filed the cross-libel, claiming $3,000 damages for an alle^ed willful and 
wrongM refusai to deliver the ore on request. On May 6th, Henderson 
Bros, sent Mr. Marvel a correoted bill, stating the true weight and amount 
of freight due, being $3.78 less than the former bill. On the lOth, a 
tender of |the true ifreight was made by Marvel, and delivery of the ore 
demanded, which was refused without explanation; presumably on ac- 
çount of thé two suits pënding and the charges therein. 

Mr. Marvel designed to send the ore to Jersey City; but when it was 
attaçhed no tug was présent to remove it; and the captain of the canal- 
boat tfistified that he was notified by Henderson 's dock clerk not to take her 
away until the freight was settled, and that he agteed not to do so. The 
ore remained in tiie marshal's possession until sold by him as perishàble 
under the order of this court dated May 23d, after due notice to the con- 
signée and his proctors; the consignée having taken no steps to bond the 
ore as he might bave done. It brought $1,230, — about $900 less than 
its value, as claimed by the consignée. Both parties were of abundant 
pecuniary responsibility, and ofgood standing. 

Wing, Shoudy & PiiMiam, {Q.C. B^i'iiinaham, of counsel,) for the steamer. 

Xee dJ: Xee, for the consignée. 

Bbown, J. t (fifier stating thefads as àbove.") This controversy has grown 
eut of an attempt of Henderson Bros. , in conjunction with the managers 
of other lines of Mediterranean steamers, to establish a régulation for the 
provisional pq.yment of freight at their respective oflBces according to 
weights namejd in the bills of lading, before the actual delivery of the 
goods, leaving the correction of any errors therein to future adjustment, 
after the weight is ascertained; like the custom-house usage in the pro- 
visional and final liquidation of duties. A joint circular to this end was 
previously issued in December, 1881, which seems not to bave reached 
Mr. Marvel. 

When the payment of freight , and delivery of the cargo, as a whole, 
are by the légal ruie made concurrent acts, great practical difScultieç arise, 
if the quantity is large, and each side stands on its légal rights. The 
amount may be so great that part of the cargo may bave to be removed 
before the rest is discharged;, and if the consignée refuses to pay pro rata 
•frèjght on what is removable, orto giye security for payment, the ship 
is not bound to deliver piecemeal, and may remove and store such parts 
as are uecessary to be removed at the consignee's expense. Brittan v. 
Bamahy, 21 How. 527, 534; The Kathlem Mary, 8 Ben. 165, 170. See 
The Tansfier, 32 Fed. Rep. 230. 

1. The^egalelfect of the terms of this bill of lading was to make pay- 
ment of freight and delivery of the goods concurrent. Although the bill 
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of lading reads, "Freight being paid on the èwt- delivered, as per mar- 
gin," and the margin says, "300 tons," I cannot hold that the word8"as 
per margin" qûalify the previous restriction to the cwt. delivered, or that 
they even ffiake the 300 tons named in the margin any such prima fade 
évidence of the freight due as to warrant thè ship in holding the ore for 
that amount, without taking any steps to ascertain how many cwt. were 
delivered. Under the clause "weight unknown," the statement of "300 
tons," in the bill of lading, was not even prima, fade évidence as to thè 
weight against the ship, when it appeared that aÛ received was delivered. 
The Ismaele, 14 Fed. Rep. 491; MaUhiesmi v. GvM, 29 Fed. Rep. 794. 

It was the ship's duty, therefore, to ascertain the weight; because 
she could not lawfully continue to hold possession of the cargo after the 
consignée was ready to receive it, without informing him, as soon as 
reasonably practicable, of the amount of freight to be pâid. Nine Thou- 
sand Ox Hides, 6 Ben. 199, 202. There is no such ambiguity in the 
terms of the bill of lading as to permit their légal effect to be changed by 
any proof of éustom, or by any régulation sought to be imposed by one 
of the parties to the contract without the consent of the other. Any such 
change, extremely désirable as it no doubt is, in such cases, for the con- 
venience of both parties, coald only be made by mutual agreement, or by 
further stipulation in the bill of lading itself. Brittanv. Bamàby, 21 
How. 527, 534. ' 

The commencement of the suit on May 4th — two days before ihe 
weight was ascertained — was therefore prematUre, since the libelaht did 
not knoW how much he had a right to demand, nor the consignée how 
much he was required to pay. AU costs and expenses incident to the 
prématuré bringing of the suit must therefore fall upon the libelants. 
One Thousand Two Hundredand Sixty-Five Vitrijieél Pipeè, 14 Blatchf. 274v 
When the tender was shortly afterwards made, — on the lOth, — the con- 
signée having ascertained the true weight in the mean time, as he had a 
right to do, though he had no right to demand a tïustom-house certificate 
from the libelants, the latter had no right to claim indemnity for the 
costs and expenses up to that time, but should hâve accepted the tender, 
and discontintied their suit, The time taken by the consignée to déter- 
mine upon this course, rather than to bond the goods in the usnal way, 
was not unreasonable. The tender not being accepted, the continuànce 
of the suit was at the libe]»nt's risk of ail the subséquent légal costs and 
expenses also. Had the cargo not been sold, it must, upon dismissal of 
the suit, bave been retvrned to the claimant free from ail charges and ex- 
penses for its arrest and préservation; or, rather, aU such expenseswôuld 
hâve been charged against the libelants as taxable çostS; The Georgeanna, 
31 Fed. Rep. 405. In this case it was the gfeat expense of keeping the 
property that made it '"perishable." The sale was to avoid that; and 
the incidental expenses af thé sale stood in the place of further expense 
in keeping the property. Though the proceeds of salerepresent the ore^ 
and bound the claimant thereto, so far as relates to the priées that the 
ore brought, as to aU the expenses the claimant ought not to be put in 
any worse position in conséquence of the sale; and aU thèse charges must 
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therefore be borne by the libelants. The refusai of the tender prevents 
the libelants from benefiting by the fact that the previous inchoate right 
ofsuit hàd then become perfected, (ïTie Martha, Blatchf. &H. 169,) and 
the spécial circumstances do not exist hère upon which recovery is some- 
tirnes allowed in suits prématuré at the start, {Eight Himdred and Forty- 
One Tomqfiron Ore, 15 Fed. Rep. 615, 25 Fed. Rep. 864.) 

2. The cross-libel suit eommenced May 5th for the recovery of $3,000 
damages was a)so prématuré; for the ship still had not only a lien on 
the ore for the unascertained freight, but aiso the right of possession, and 
the right to prevent the ore going out of her présence or cantrol. The 
discharge: into the canal-boat along-side was no waiver of either right. 
That was not doue for the purposeof putting the ore under the absolute 
possession and control of the consignée, but for mutual convenience in 
the handling and weighing of thé ore in the process of discharge, and to 
enable the consignée to remove the ore immediately when he should be- 
come entitled to its possession npon payment or tender of the freight 
ascertained to be due. Had any atlempt been made to run away with 
the ore, no doubt a libel and an arrest of the ore would hâve been sus- 
tained to maintain the ship's right of possession, as repkvin or trespass 
would lie upon any similar unlawful attempt to remove the ore, had it 
been discharged upon the dock. Neither the libel nor the proof showa 
any such attempt or intention. 

1 The cross-libel, filed May 5th, and served the same day, allèges only 
that the carriers "willfully and wrongfully refused to deliver" the ore, 
t. e., on or before the 5th of May. As no payment or tender of freight 
had then been made, the refusai to deliver was not wrongful, but right- 
ful. The supplemental cross-libel filed in Jlarch, 1883, "réitérâtes the 
allégations of the libel," and says the weight and freight were ascertained 
"on or about May 5th, and that thereupon" the amount due was ten- 
dered, but delivery of the ore refused. But the weight was not ascertain- 
able till the 6th, and the tender was not made till May lOth; eo that it 
still remains true that the original cross-libel was prématuré. No cause 
pf action existed when the vessel was arrested on May 5th, and the rule 
of pleading is that a bill whoUy defective cannot be sustained through a 
supplemental bill founded on matters arising subsequently. Candler v. 
Peltit, 1 Paige, 168; Pinchv. Anthony, 10 Allen, 471, 477; Mason v. Rail- 
road Co.j 10 Fed. Rep. 334; Mull^ v. Earle, 37 N. Y. Super. Ct. 388. 
The original libelants, had they accepted the tender, would bave been 
entitled on delivery of the or^ to a dismissal of the cross-libel , with costs 
up to that time; and as the tender was not followed by a deposit in the 
registry, in accordance with rule 72 of this court, it would bave had no 
effect upon the liability for the subséquent costs upon dismissal of the 
original suit. 

The counsel for the cross-libelant, apprehending that his suit might be 
held to be prématuré, had, after the tender, again arrested the vessel in 
the district court of Massachusetts for the refusai to deliver after tender; 
and thereupon moved hère for leave to discontinue the cross-libel, and 
pay costs. It was opposed on account of the great inconvenience to both 
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sides to try the case in Massachusetts. The motion was denied, with 
leave to file a supplementallibel to the same efFect as the libel in Massa- 
chusetts, and the supplemental libel was to be treated as an original 
libel as of that date. Under this order the consignée is entitled to hâve 
his claini to damages adjudicated upon its merits. 

Thé précise nature of this clàim of damages is not explained; whether 
for a conversion of the ore by refusai to deliver, or merely for damages 
for its détention. Treating the claim as based on the tender and demand 
made on May lOth, I think no recovery can be had, either as for a con- 
version of the ore, or for its détention. The ore was at that time in the 
custody of the law, under valid process in a pending suit, brought bona 
fide in a court of compétent jurisdiction. Mr. Marvel had fuU notice of 
the suit, and easy means of availing himself of the simple remédies pro- 
vided by law. The libelants were merely pursuing a supposed légal rem- 
edy in the usual way. There was no intent to appropriate the goods to 
the libelants' own use in any other way than the law might adjudicate, 
and they had an undoubted lien on the ore ail the time, A refusai |to de- 
liver, under suçh circumstances, was plainly no évidence of conversion, 
nor could it be made thebasis of an independent suit of any kind. The 
refusai was a légal mistake; but not such a légal wrong as to constitute a 
basis for an independent suit in admirai ty. The consignée was bound 
to seek his relief by appearing and defending in the original suit, and 
was liihited to the ample remédies therein afforded. StUesy. Davis,! 
Black, 101; HaU v. Waterbury, 5 Abb. N. C. 374. 

That a libelant is not ordinarily responsible for the détention of a 
vessel or other property while in the custody of the law under valid pro- 
ceedings m rem, though the libel is ultimately dismissed on the merits, 
has been repeatedly adjudicated by the highest authority. In the case 
of The Emngdismos, 12 Moore, P. C. 362, where the wrong vessel was 
sued for a collision, and was detained in custody, and also in The Straih- 
naver, L. R. 1 App. Cas. 58, 67, it was held that though such dam- 
ages, if recoverable at ail, could be adjudged in the admiralty practice 
in the original suit, yet no such damages for détention while in custody 
could be given in the absence of "proof of mala fides, or malicious négli- 
gence in the libelant." In the présent case there was neither bad faith, 
malice, nor gross négligence. The same rule was applied by Judge 
Choate in this court in the case of The Adolph, 5 Fed. Rep. 114, in de- 
clining to order security for damages by détention after the dismissal of 
the libel against a vessel still in custody, during the 10 days allowed for 
appeal, on theground that such inconveniences must be suffered in cases 
free from malice or bad faith, and that the rules providing for the release 
of there» on stipulation, or for its sale, were ail the relief designed by 
the rules of the suprême court against the hardship of arrest. In the 
case of !Z%« Péri, Lush. 543, Dr. Lushington also refused to order security 
for damages during détention. 

It is urged that the ore brought at the sale pendante lite about $900 
less than its market value; and that, as the suit was improperly brought, 
the libelant in the original libel ought to make good that loss. But it is 
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clear that this elaim stands lipon at leasfc no greater; equity than a claim 
for détention. The sale \yas the act of the: court in a somewhat higher 
sensé than the arrest under process, since the sale could çftly be had upon 
a spécial ôrder. But both clâims are excluded by the same principle 
that allows a party to resort bonafide io the proper tribunals for the en- 
forceûient>of his supposed rights, without other liabUity, in case of fail- 
ure, than the law itself prescribes. i; 

The gênerai rule is that damages to person or property arising in the 
progress of a suit regularly instituted in good faith, and under the pro- 
cess of a court ha vingjurisdiction, are not recoverable beyond the taxa- 
ble costs and expenses, unless:tbe law has specially required security for 
damages also, . Upon this point JudgeCooley says: 

"It is the lawful right of every man who believes he bas ajust demand 
against anèther to institute a suit and endeavor to obtain the proper redress. 
* * * To compel him, as the penalty, for instituting a suit he caiinot 
sustain, to pay the costs of the défense, is generally ail that is just, and is 
sufHcieht to niake persohs cautious about instituting sùits which they hâve 
reason to believe are baseless." , Cooléy, Torts, (2d Ed.) 207. 

The exceptiqns are where the process is void, or has been vacated^ for 
faeing irregularly issued; or> where the suit or prosecution was instituted 
malioiously and- without. probable cause, or in bad faith, which araounts 
to a. willful abuse :of the right: to sue, {Mscherv, Langbein, 103 N. Y. 
84, 8 N. E. Rep. 261; Marks y^ Tûmrmnd, 97 N., Y. 590; Landt y,. HUts, 
19 Barb. 283; Hayden v. *Sfed, 11 Mass. 500; Barker v. Stetson, 7 Gray, 
53; Langfordiv. Beidroad (7o., 144 Mass.,431, 11 N. E. Bep. 697;) and the 
malice or want'of probable dause must be alleged and proved, (^Qo^lin v, 
Mfcoc*> 2 W)ils. 302, ,307; iCardivoZ v. Smith, 109 Mass. 158.) Hère 
nothing of thatikind is pleaded or proved. 

In coœmcHiJaw suits no bond was formerly required to be gîven for 
the arrest of, a? défendant, or an attachment of his goods. "Kdd. Pr. 
Bonds, as well:aa security for damages, werç step by jStpp required in this 
State by the âcts of 1824 and 1831, and by the Revised Statutes, (1 Rev. 
Laws; N. Y. C, 49, § 7; 2 Rev. St. M, § 12, Id. *280 § 29; Bmnetty. 
Brown, 4 Comst.,254; Act April 26, 1831, § 35;) and on dismissal only 
thè légal "costâ and expenses" were recoverable, uriless the statutory bond 
included "'dama,ge8." Van Hovenburghv. Case, 4 Hill, 541; Dunning y. 
Humphrey., 24 Wend. 31; Groat v. Gmespie^ 25 Wend. 383; Earl v. 
^oaaer, 3 Deitiio, 246. , 

. There is no. suggestion in this case that the sale pendente lite was not 
fairly madé; and,i being undér a valid order of the court, it protects ail 
parties équally ,with the purehaser, who acquired title ùnder it. The 
T^enton, 4 Fed. Rep. 657, and cases cited. When the process is void, 
trespass or trover lies; and of course the full value may then be recovered, 
because the process affords no justification. Drake, Attachm. § 1856.; 
Wehle v. Bvâer, 61 N. Y. 245. 

' But- mère dismissal of the original suit, or a reversai on appeal, on 
grounds not affeçting the jurisdiction, do not affect the validity or regu- 
larity of the original procesà, or of sales pendante, lite,. Story, Confl. Laws, 
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§§ 592, 52B; Sirîhger v. IiisuHrice Co., E;'R. 4 Q. È. 676; Castrîqiie'^l 
Imrie, L. R. 4 H. L. 427j GroMv GUleffpîe, Eàrlv. Spooner, supra. ' 

In admiralty causes, in cases like the présent, there are spécial grounds 
for denying any such damages. The.sale was made tp.prevent the prop- 
erty being eaten up by charges. The resuit of the suit was uncertaiù, 
and the sale was presumably for the benefit of ail interested. Pollard v. 
Baker, 101 Mass. 259. The owner had persohal notice, net only of the 
original arrest, but of the application to sell. His proctors, after several 
postponements, finally did not appear to oppose the motion. Had he 
desired to avert a sale, as he was entirely responsible, it was easy for 
him at any moment to obtain a release of the goods by the usual prac- 
tice of the court, upon giving a bond to the marshal under the act of 
1845, without the payment of any charges whatever, {Tlie Georgeanna, 
31 Fed^ Rep: 405,) or by stipulation given under rule 10 of the suprême 
court. As he voluntarily abstained from availing himself of thèse simple 
and perfect remédies, a court of admiralty, which acts upon équitable 
principles, ought not to entertain a suit for alleged damages that hâve 
thus, in effect, been voluntarily incurred. He was bound to pursue the 
remédies provided, or abide the resuit. The Adolph, 5 Fed. Rep. 114; 
Stringer v. Insurance Qo., L. R. 4 Q. B. 691 . If such suits were to be en- 
tertained and damages given, it would virtually put an end to libels in 
rem upon bona fide controversies; since no responsible person could safely 
venture to arrest the res, if through some mistake of law or fact, as might 
be subsequently determined, he must respond for alleonsequentiàl dam- 
ages that mîght arise in the progress of the cause without bis fault. 
Great témplations to fraud would also be ofFered through purchases by 
the claimants at low priées, "iinder cover of "other nominal purchasers, 
while large damages would still be demanded, Had the claimantà in 
the oross-libel against the Scandinavia left her in çustody and allowed 
her to be sold, instead of bonding her in accordance with the usual prac- 
tice, a much larger claim of consequential darna^e might prbbably hâve 
been presented against the cross-libelant. 

The a.b3ence of authority, however, even in common-law suits, for the 
allowance of any such damages exçept for wànt of jurisdictionj or for 
malice or bad faith, neither of which exista hère, is conclusive proof that, 
in the absence of statutory provision, no such right exists; and more 
clearly still it cannot, under the existing rules, be properly admitteâ in 
the law ànd practice of the admiralty. The sùpplemental cross-libel, 
treated as an original suit, must therefore be distuissed, with costs. 

The entire proceeds of the ore having been applied either to the pay- 
ment of the freight, ($804.72,) which was a lien upon it, or to the fées, 
costs, and charges attending the a^rrest, custody, and sale of it, the con- 
signée ià entitled to tax ail thèse costs and charges against the libelants 
as a part of his costs on the dismissal of the original libel. The libel- 
ants are not erititled to inteirest on freight in conséquence of their refusai 
of the tender made to thém. The amount paid froni the fiind on accbunt 
of freight was $928.17. As înterest is not aliowed, this w^s $123145 
too mùch; ând the claimant ia therefore entitled to a decree for the ex- 
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cess, with interest from December 24, 1887, the date of payment. The 
disbursements for the axrest and sale of the ore amount to $409.87. 
From this naust be deducted, however, $24 for six days at the rate of 
$4 per day, part of the item of $120 paid out of the fund for the use of 
the canal-boat. The libelants haviug discharged the ore into the lighter 
at the claimants' request, the charge for the use of the boat unti] the 
freight was tendered on the lOth was a légal charge against the ore; and, 
if paid by the libelants, it would be added to their lien for freight. 
Brittan v. Barnaby, supra. Being paid from the fund, it is paid by Mr. 
Marvel, to whom it is properly chargeable. This, with $2.40 interest 
included in that payment, leaves $383.47 to be taxed for thèse items in 
favor of the claimant in the original libel, besides any other taxable dis- 
bursements. 

Both libels are dismissed, with costa. Decrees may be entered ag 
above. 



Andebson V. The E. B. Ward, Jb. 

tOSreuU Court B. D;Louisiàna. February 15, 1889.) 

t. SmppnfO — LiABiLrrY OP Vesseï, por Tort— Admiraltt— JuBisnicnoN. 

Where a;steam-ship is given the key-berth in a wharf previously occupied by 
another, and the latter is moored outside. with no means of communication 
, with the Wharf other than across the deck of the inner vessél, négligence in 
permitting the decl: of the inner vëssel to be in a condition unsafe for passing 
07er it to the outside vessei is a marine tort, within the jurisdiction of the ad- 
miralty courts. 

2, SamB— CONTRIBUTORT NEGLIGENCE. 

The hatchway of a fruit vessei occupying the key-berth la a wharf, and hav- 
jng another yessel moored outside, was open in the night, according to cus- 
tpm, but had a çoaming of about 13 inches, and was lighted by a lamp from 
the mast at one end. The deck was well lighted by electric lights on shore, 
and had across it from the gangway a clear passage way of 5 feet, over which 
waa a lamp. Libelant, while intoxicated, and attempting to cross the deck to 
the outside vessei, to which he beîonged, fell into the hatchway, aud was in- 
jured. Held,, that he was guilty of contributory négligence. 

In Admirâlty. Libel for damages. On appeal from district court. 
Lîbel by Peter Anderson against the steam-ship E. B. Ward, Jr., foi 
damages for iiegligence. Decree for claimant, and libelant appeals. 
H. H. Br'yan&nà A. 0. Lewis, for appellant. 
J. W. Gurley, Jr., for ap^ellee. 

pAitDEE, J- On the 16th day of May, 1887, the steam-ship E- B. 
Ward,, Jr.,'loaded with fruit, came, jnto the port of New Orléans, and 
Hioqred at, the fruit wharf at the foot of Calliope street. The place just 
before yca^ Qcçîipied by the stearn-ship Marmion, also engaged in the 
fruit tra4è,,^TyhiQh, being unloaded, was moved out, the Ward was given 
thè key-berth, and the Marmion was moored just outside and to the Ward. 
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Under thèse circum stances, the only method of passing from the steam- 
ship Marmion to the wharf was across the deck of the steam-ship Ward. 
The unloading of the Ward was commenced, and it was followed up un- 
til about half after 10 o'clock at night, when three-quarters of the cargo 
were unloaded, and the workmen quit for the day. The libelant, a mar- 
iner on board the Marmion, with five companions, left the Marmion about 
6 or 7 o'clock, and went ashore, across the WarcK He returned with one 
Carperson, about 11 o'clock at night. Carperson climbed up on the 
Ward, weht across in safety, and without trouble. The libelant, follow- 
ing him, fell into an open hatchway, and received serious injuries. He 
was taken up unconscious, and carried to the Charity hospital, where, 
after treatment about eight days, he was discharged. He brings a libel 
against the steam-ship Ward to recover damages for his injuries, which 
he charges were solely due to the gross and culpable négligence, and want 
of care, on the part of the officers and crew of said steam-ship Ward, in 
that they left open the hatchway, and had no guard-light, or any sign or 
indication that the said hatchway was open; and he allèges the night 
was dark, and it was impossible for any one to know that the hatchway 
was open. To this libel the ciaimants filed,a,n exception to the juris- 
diction of the court, on the ground that the libel set forth no admiralty or 
maritime cause of action; that libelant had no contract or connection with 
the said vessel of any nature whatever; that the alleged accident occurred 
in port, and not at any place, time, or in any manner which could give 
jurisdictionin admiralty to hear and détermine any claim made in con- 
séquence or growing out of the alleged accident. This exception was 
overruled by the, district court, and thereupon the claimant answered, 
denying ail négligence,— ail eging that the properand sufficientlights were 
kept on the Ward, showing this open hatch; that the hatchway was 
■plainly visible, and there was ample room to pass over the vessel with- 
out obstruction; and that ail usual and necessarj' précautions were taken 
by the officers and crew of the said steamer E. B. Ward, Jr. The an- 
fiwer also alleged carelessness and reckless behavior on the part of thelibel- 
ant, and reiterated the same plea to the jurisdiction as contained in the 
overruled exception, 

The claimant's argument on the exception is that, as the Ward was 
moored to the wharf, and the Marmion moored to the Ward outside,, and 
that, as there were no business relations between the Marmion and the 
Ward, that, as to the officers and crew of the Marmion, the Ward was a 
mère extension of the wharf, and that no maritime obligations existed on 
the part of the Ward to furnish safe passage to the crew of the Marmion 
between that ship and the shore. The case is very similar lo that of 
Leatfiera v. Blesdng, 105 U. S. 626, where it was held: 

"Jurisdiction in admiralty is not ousted by the fact that when the wrong 
was done on the vessel by the négligence of her master she had completed her 
voyage, and was securely moored at the wharf where her cargo was about to 
be discharged. The fact that she was securely moored to tlie wharf, and had 
communication with the shore by a gang-plank, did not make her a part of the 
land, or deprive her of the character of a water-borne vessel. " 
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When the Ward took the key-berth, previously occupied by the Mar- 
mion, and the Marmion waà ûioored outside, with no other means of 
zommuniçàtion With the wharf than.across tne décks of the Ward, ac- 
cording to custom, and necessarily, the maSter Of the Ward permitted 
and invited the ofScers and creW of the Marmion to go to and from the 
shore across the decks of the Ward. Under thèse circumstances, the re- 
lation of the master and of his owriers to the libelant was such as to cre- 
atea duty on them to see that the libelant was not injured by the négli- 
gence of the master. On the facts made by the libel there was a breach 
of that duty, and by the négligence of the master such breach constituted 
a maritime tort, of which thé district court had jurisdiction. The ex- 
ception to the jurisdiction was properly overruled. 

The évidence submitted in thé case shows that the practice and cus- 
tom on vessels loaded with fruit are to keep the hatches open at aU times 
when the weather will permit, in order that no damage shall resuit to the 
fruit, and'thàt, in accordance thereWith, the hatchway on the Ward was 
left open and uncovered at the time of the accident to libelant. The évi- 
dence also shows that the hatchway had a coaming of about 12 inches, 
and was lighted by a lanap hanging from the mast at one end of the hatch- 
i^&y] that there was a clear passage-way of 6 feet from the gangway across 
the deck of the Ward; that the deck of the Ward was well lighted with 
the electric lights, wfaich stood near by on the shore, (so much sô that dur- 
ing the progress of unloading tbe quality of fruit, as it came from the hold 
of the' Ward, could be detected;) and that immediately over the passage- 
way, leadihg from the gangway of the Ward to the Marmion, a lanip was 
hùng. The weight of the évidence is to the effect that the libelant, when 
hé went aboard the Ward to cross over to the Marmion, was intoxicated; 
so much so, that he had to climb tbe gang-plank 6n his hands andkriees, 
and that his walk, when on the Ward, was irregular and uncertain. Un- 
der this évidence it is diflicult to fînd that the master or owners of the 
Ward were guilty of any négligence leading to the accident complained 
of; but it is ùhnècessary to go particularly into the matter, because, un- 
der the évidence, the libelant cohtributed by his own carelessness and 
négligence to the injury he received. This was the view tnken of the 
case by thé district court, whose decree will be affirmed. Let the de- 
ciree be éntered. 
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Crawford V. The Weijls City.* 

(Dùtrîet Court, K D. Nea York. February 8, 1889.) 

1. Mastkb and 8k!rvant— Ikjtjkt to Stevedorb— NEaLiGBNCB— LiABtLrrr ov 
Vbsseii. 

Libelant vas engagea in trimming grain under the tiatcli in the hold of a 
vessel, when seamen placed the hatch-cover on. Libelant stood aside while 
the cover was being put on, but afterwards resumed work on the mate's or- 
der. Two of the seamen then attempted to spring the hatch-covers together, 
■when one cover, which was greasy, slipped, and fell upon the libelant. cans- 
ing injuries for which this suit was brought. Held, that the vessel was llable 
for libélant's damage. 
a, Samb— Fbllow-Sbrvant— Qhain-Trimmek and Sailor. 

A grain4rimmer, employed by a contractor to assist in trimming the grain 
with which a vessel is being loaded, is not the fellow-servant of a sailor on 
the ship.* 

In Admiralty. 

Action for personal injuries receîved by libelant, while engaged in 
■trimming grain in the hold of the steam-ship Wells City, through the 
falling upon him of one of the ship's hatch-covers. ' 

Jo/in J. ilfleu, for libelant. 

Jï. Bi Oontwrs, for the steam-ship. 

' Benedict, J. This action is brought to recovèr damages for injuries 
Teceived by the libelant while he was engaged in trimming grain in the 

' hold of the steatn-ship Wells City, thfough the falling upon him of one 
-of the ship's hatch-covers. The libelant was a grain-trimmer, employed 
bya contractor to work in trimming the cargo of grain then being loadéd 
•on board the flteam-ship. At the time of the accident the trimming 

' was finished ail but leveling oflf the grain under the hatch. '■ Th« spout 
had been removed, and, as it was raining hard, the mate of the ship di- 

■ Tected three of the crew to put on the hatch-covers. The niate was at 
the time in the hold with the libelant. When the placing of the covers 
in position Was commenced, warning seems to hâve been given to the 
men in the hold, and they stepped out from under the hatch in order 
to be out of danger. While they were out of the hatch, the covers Were 
ail put in position, and thereby the hold was so darkened as to indicate 
to persons below that the covers were in place. Accordifigly the mate 
motioned the libelant that it was time for him to résume work, aiid the 
libelant, with others, thereupon stepped backinto the hatch, to conclude 
his work of trimming the grain in the hatch way. After the inèn had 
stepped back under the hatch, however, two of the sailors tindertook to 

' spring twoof the hatch-covers together; the covers having fàiled to go 
home when laid down. In doing this, one of the men lifted oriiô ôf the 

' Reported by Edward G. Benedict, Esq.., of the New Torli bar. , i > j ; , . a 

'As to who are fellow-servants within the rule exempting the m aster from Uability 
to one, for ininries oaused by the négligence of another, see Railway Co. v. Weloh, 
(Tèx.) 10 8. W. Rep. 529, and note; Sullivan v. Railroad Co., (N. Y.) 20 N. E. Rep. 569, 
and note.; Wolcott v. Studebaker, 34 Fed. Rep. 8, and note. 
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covers, and the other lifted the other, and placed theîr edges together. 
Each cover weighed about 70 pounds, and they were very greasy at the 
time, owing to the dampened dust arising from the grain. While the 
covers were thus being sprung together, one of them slipped, and fell 
into the hold below, striking the libelant, and causing the injuries for 
which he now sues. 

Several points are made on the part of the défense. One is that the 
libelant was at the time of the accident the servant of the claimant, en- 
gagea in a common employment with the sailors who undertook to place 
the cover in position, and therefore cannot recover for négligence of a 
fellow-servant. Upon this point my opinion is that the relation of fel- 
low-servant did not exist between the libelant and the mate who directed 
the placing of the covers, or between the libelant and the seamen who 
were engaged in handiing the covers at the time the cover fell. 

Next, it is contended that the libelant's injuries are attributable to bis 
own carelessness, because he resumed work under the hatch before the 
adjustment of thç hatch-covers was completed. But when the hatch- 
covers were placed in position so as to exclude the light from those be- 
low, the libelant, in absence of notice to the contrary, was entitled to 
assume that the adjustment of the hatch-covers had been completed, and 
especially so when the mate who had directed the placing of the hatch- 
covers indicated to him that it was time for him to résume bis work in 
the hatch. In my opinion, the libelant was not guilty of négligence in 
being under the hatch under the circumstances. , , 

Third, It is contended on the part of the claimant that it is not shown 
that the falling of the hatch was caused by négligence. Upon this point 
my opinion is also adverse to the claimant. The évidence, as I under- 
stand it, shows négligence in the performance of the ship's work of put- 
ting on the hatch-covers. The négligence consisted in attempting to 
, handle the cover by a single man, instead of by two. The cover was 
greasy, and liable to slip, and in case of any slip it would be impossible 
for a single man to hold it, weighing, as it did, some 70 pounds. It 
was, in my opinion, négligence for a single man to attempt to handle 
the cover while springing it home under such circumstances, and espe- 
cially was it négligence to do so without warning to the men in the hatch, 
after the covers had been once laid down in such a position as to indi- 
cate to the men below that the covers were in place. The libelant, in- 
stead of being warned, was, in légal eftect, notified by the mate that the 
covers were in place. Under such circumstances, I think it must be 
held that négligence on the part of the ehip bas been shown, and under 
the principles stated in the case of The Kate Cann, 2 Fed. Rep. 241, af- 
firmed by the circuit court, 8 Fed. Rep. 719, the libelant is entitled to 
rçcpver his damages of the vessel herself. Let there be a decree in favor 
of the libelant, with a référence to ascertain the amount of the damages 
sustained. 
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RoBisoN îï. Hardy et al. 

{Circuit Court, N, D. lUinoiê. March 18, 1889.) 

Rbmoval of Causes — Local Pbkjcdice — Afpidavit. 

An affldavit for the removal of an action for false imprisonment from the 
circuit court of Cooli county, 111., to the United States circuit court, alleged 
that there had been four long jury trials involving thèse matters before 
the circuit court of Cook county, a hearing before a justice of the peace, 
the grand jury, the appellate court, and the directors of the board of trade ; 
that the case involved the manner of doing business on the board of trade ; 
that it had caused a great deal of talk around the court-house, and had be- 
come widely known ; that many warehousemen, elevator men, brokers, com- 
mission men, and many thousands of people in and around Cook county had 
discussed it. and that through the influence of plaintifl and his îriends. de- 
fendants believed a préjudice had grown up against them, who were non-res- 
idents. Heid that, as the Illinois statute provides that a cause may be re- 
moved for local préjudice to some other court of compétent jurisdiction in 
some other convenient county, to which there is no valid objection, the ex- 
istence of préjudice was not sufflciently shown to justify removal to the féd- 
éral court ; the affldavit shows that the préjudice le conflned maioly, if not 
entirely, to Cook county. 

Application for Removal. 

M. S. Robimon, in pro. per. 

Bisbee, Ahrens & Decker, for défendants. 

Blodgett, J. This is an application to this court for an order for the 
removal of this case from the circuit court of Cook county, in the state 
of Dlinois, whçre the same was commenced, to this court, on the ground 
of préjudice or local influence against the défendants, — the défendants 
being citizens of the state of Indiana, and the plaintiff a citizen of the 
State of Illinois. In Malone v. RaUroad Co., 35 Fed. Rep. 625, it wàs 
held by Mr. Justice Haelan that the " circuit courts of the United States 
cannot take cognizance of a case pending in a state court upon the ground 
of préjudice or local influence against the défendant, a citizen of another 
state, unless the circuit court in some proper way findsas a fact that such 
préjudice or local influence exists ;" and the question is whether the de- 
fendants hâve made such proof as brings the application for removal within 
the principle laid down by the learned justice. The suit is an action 
on the case for false imprisonment, the déclaration charging, in sub- 
stance, that the défendants wrongfully, maliciously, and without prob- 
able cause, caused the arrest of the plaintiff under certain proceedings 
instituted pursuant to the criminal laws of the state of Illinois. The 
second section of the act of congress approved March 3, 1887, in regard 
to the removal of cases from the state to the fédéral courts, as thè same 
is corrected and explained by the act of August 13, 1888, provides for 
the removal of causes from the state courts to the circuit courts of the 
United States, where the citizenship will allow the same, when it shall 
be made to appear to said circuit court that from préjudice or local influ- 
ence the défendant will not be able to obtain justice in such state court, 
or in any other state court to which said défendant may, under the laws 
v.38F.no.2— 4 
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of the State, hâve the right, on account of such préjudice or local influ- 
ence, to remove the said cause ; and the statute of the state of Illinois 
in regard to the change of venue of causes provides that "where either 
party shall fear that he will not recëive a fair trial in thé court in which 
the suit or proceeding is pending because the inhabitants of the county 
are, or the judge is, prejudiced against him, or the adverse party hasan 
undue influence over the minds of the inhabitants," the court may 
change the venue of the case to some other court of compétent jurisdic- 
tion in some other convenient coùnty to which there is no valid objection. 
Rev. St. 111. G. 146, § 1. The affldavit filed in support of the pétition 
forremoval sets out, quite at length, the commencement a,nd prosecution 
of several suits at law between the parties to this suit, and the trial of 
those causes before the circuit court of Cook county, and a hearing be- 
fore the arbitration committee of the Chicago board of trade, and a trial 
before a justice of the peace, and then proceeds : 

" AfiSanta further sliow that the four long jury trials involving thèse mat- 
ters in the circuit court of this county, and the hearing before Justice Lyon, 
before the grand jury, before thedirectors of the board of trade, and before the 
appellate court, and the various interlocutory hearihgs and motions for new tri- 
als, hâve each made a great deal of talk and copment about the court-house 
in this city, and in this county, and on the board of trade in this city, and 
a very large number of jurymen hâve been questioned and hâve heard the 
case, and thaï the case has become ;Very widely known and understood.'and 
there has been a great deal of talk about it on the board of trade. That the 
questions involyed aflected the mannerpfdoin g business on the Chicago bpitrd 
of trade, and especially the greatest Ihing of ail was on the question of 'ring- 
ing up' trades; • * * ahd mahy warehousemeni elevator men, brokers, 
commission men, and many thousands of people in this county, and éven the 
surrounding coupties, who bave known of this case, bave discussed it, and 
affiants believe that through the influence of Eobison and his f rlends aiUd other 
warehousemen,. commission merchants, brokers, family associations, and bus- 
iness associations, a préjudice has grown up against défendants, who réside 
in Indiana, and who hâve no means of counteracting or overcotoîng s uch in- 
fluence, 80 that préjudice existsin Cook county and the adjoinihg counties to 
such an extent that thèse défendants do not and cannot obtain a fair and im- 
partial hearing in the county of Oook, or in the state court of Cook county,. or 
in any county to which said cause could be removed by change of venue un- 
der the state laws." 

While the allégations in this affidavit are perhaps broad enough to 
bring the case within the letter of the statute as to the existence of préj- 
udice and local influence adverse to the défendants in Cook county and 
any county to which the cause may be removed under the state laws, a 
careful analysis of the reasons assigned for the existence of this préjudice 
and local influence shows very clearly that it is confined mainJy, if not 
entirely, to the county of Cook, where thèse former trials hâve taken 
place, and that it does not necessarily and properly exist in any of the 
adjoining counties outside of Cook county and the city of Chicago. I 
can hardly understand that, the. trials of the several controversies be- 
tween thesç pai;ties in the local courts of Cook county could bave created 
so widespre^d & kpowledge of the merits of this case, or caused indiffèr- 
ent persons tphavie takçn sideg upon the same to such an extent as to 
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prevent the défendants from obtaining a fair and impartial trial in sonie 
convenient county of the state to which the court, under the slate law, 
might send the cause. The influence of the plaintiff and of his associâtes 
upon the Chicago board of trade could hardly, in the nature of things, he 
feit beyond the immédiate locality where the board of trade does busi- 
ness and the city of Chicago. I can hardly deem it possible that public 
opinion could bave been so far prejudiced against thèse défendants by 
anything which might hâve oceurred in the progress of this litigation in 
the state courts as to hâve reached the adjacent counties, or, in the lan- 
guage of the law, "the convenient" counties of the state to which the court 
might send this cause for trial, on being satisfied that the défendants 
cannot obtain a fair trial in Cook county. I do not, therefore, think 
that the existence of préjudice or local influence against the défendants 
is shown to exist, as a matter of fact, to such an extent as to justify this 
court in takingcognizance of the case. The motion for a certiorari to re- 
move the cause from the state court to this court ia therefore overruled. 



PaTCHIN V. HUNTER d al. 
{Œrcuit Cowrt, B. D. Wisconsin. Marcli 19, 1889.) 

1. Bbhoyai. of Causes— Sbpabablr Contbovbest— Joint Parttbs. 

Separate answers tendering separate, issues interposed by défendants snpd 
jointly do not croate separable controversies, within the meaning of the ré- 
movAlactB. 

8, Samb-^Non-Sbhvice of Joint Défendant. 

Where, in a suit against a résident living within the district and a non-resi- 
dent, the cause of action declared upon is joint, the non-service of process 
upon the résident does not change the character of the suit so as to entitle the 
non-resldent to bave it removed as for a separable controyersy. 

8. Samb. . , 

Nor is the jurisdiction of the fédéral court in such case aided by Kev. St 
U. 8. § 737, authorizing the court to eiitertain jurisdiction as to parties prop- 
erly bef ore it, notwithstaûding the absence of necessary parties not inbabit- 
ante of . nor found within, the district where suit is brought. and providing 
that non-joinder of such parties shall not cbnstitute matter of abatement or 
bbjection to the suit 

At Law. On motion to remand. 

Action by M. B. Patchin against W. W. Hunter and John H. Parts, 
originally brought in the state court, and by défendant Parks removed to 
this court. 

6reo. P. MtHer, for plaintiff. 

W. H. Webster, for défendant Parks. 

Before GaESHAM and Jenkins, JJ. 

Jenkins, J. The plaintiff, a citizen of Wisconsih, brought suit in the 
circuit court ofWaupacca county, Wis., against the défendant Hunter, a 
citizen bf, and résident within the Eastera district of Wisconsin, and 
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the défendant Parks, a citizen of the state of Michigan, to recover the 
amount of a promissory note for 83,200, a]leged to hâve been made by 
the défendants as copartners under the firm name of Parks & Hunter. 
The record discioses that process was served on Hunter March 29, 1886, 
and on Parks October 12, 1886: the latter défendant duly pleading fo 
the action denying the alleged copartnership and the exécution by hira 
of the note declared upon. The défendant Hunter made default. On 
the 4th of January, 1887, the défendant Parks presented his pétition in 
the state court for the removal of the suit to this court, alleging a sep- 
arable controversy between himself and the plaintiff. On January 20, 
1887, the state court, by order, removed the suit into this court, where 
the record was docketed on the 22d day of April, 1887. The plaintifi 
now TOOves to romand the cause for want of jurisdiction in this court. 

At the hearing there was conflict touching the fact of service of pro- 
cess upon the défendant Hunter; he denying service. Jurisdiction hère 
does not hinge upon the fact of such service. This décision proceeds 
upon the postulate that, as claimed by the défendant, no process was 
served upon Hunter, the résident défendant. 

The cause of action is joint. In such case there can be no separable 
controversy. Separate answers tendering separate issues interposed by 
défendants sued jointly do not crea^e separable controversies. Railroad 
Go. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735; RaUroad Go. v. W'Oson, 
114 U. S. 60, 5 Sup. Ct. Rep. 738; StaHn v. Nœ York, 115 U. S. 248, 
6 Sup. Ct. Rep. 28. At common law there could be no recovery against 
joint debtors until they were ail, if living, summoned; or those not pos- 
sible tp be summoned were outlawed. To facilitate proceedings against 
joint debtors, the statute was enacted which provides that when process 
is served upon one or more, but not ail, of the défendants prosecuted 
jointly, the plaintiff may proceed against those served, and, upon recov- 
ery, may enter judgment in form against ail jointly indebted, enforce- 
able against the joint property of ail, and the separate property of the 
défendant served. Rev. St. Wis, § 2884. In such case provision is also 
made whereby the défendants not served may be subsequently sum- 
moned, and bound by the judgment. Rev. St. Wis. §§ 2795-2798. In 
Putnam v. Ingraknm, 114 U. S. 57, 5 Sup. Ct. Rep. 746, it was ruled 
that an action against three défendants sued jointly, one of whom was a 
citizen of the same state with the plaintiff, could not be removed into the 
fédéral courts under the second clause of the second section of the act of 
March 3^ 1875. There the two non-resident défendants had. answered, 

,' denying joint liability; the résident ; défendant making default. Th« 
court, however, declared that a separate controversy is not introduced 
into the case by separate défenses to the same cause of action; that the 
default of the résident défendant was unimportant, the suit beipg still on 
joint causes of action, and the plaint,iff was entitled, if tp any. relief, to 
a joint judgment against ail the défendants. In BrooJcs v. Glark, 119 U. 

,,S. 502, 7 Sup. Ct. Rep. 301, a citizen of Pennsylvania sued a citizen of 
Pennsylvania and a citizen of New York as joint debtors in a state court 

"of the former state, serving process only upon the résident défendant. 
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Upon default judgment was entered against both défendants, under the 
practice in that state. Afterwards the non-resident défendant voluntarily 
appeared, pleaded to the action, and procured a removal of the cause to 
the proper fédéral court. Upon a motion to remand it was urged that 
there was no longer any controversy between the plaintiff and the rési- 
dent défendant, the judgment concluding their contention. ïhe court 
ruled against the position taken, and held the fédéral court to be with- 
out jurisdiction to entertain the suit. So hère the non-service of process 
upon Hunter cannot change the character of the suit. The cause of ac- 
tion declared upon is joint. If removable as for a separable controversy, 
the whole suit is hère. Barney v, Latham, 103 U. S. 205. The judg- 
ment must be a joint judgment. There exists no more of a separable 
controversy because of non-service than in the case of a default or judg- 
ment iollowing service. To constitute a separable controyersy within 
the removal clause of the act of 1875 there must exist in the suit a sep- 
arate and distinct cause of action on which a separate and distinct suit 
might properly hâve been brought, ail the parties on one side of suoh 
separate controversy being citizens of différent states from those on the 
other. Hyde v. RÛble, 104 U. S. 407; Fraser v. Jennison, 106 U. S. 191, 
1 Sup. et. Rep. 171. Nor is jurisdiction aided by the provisions of 
Rev. St. 737, authorizing the court to entertain jurisdiction as to parties 
properly before the court notwithstanding the absence of necessary par- 
ties not inhabitants of, nor found within the district where suit is 
brought, and providing that hon-joinder of such parties shall not consti- 
tute matter of abatement or objection to the suit. The statu te is not ap- 
plicable to the facts hère. The défendant Hunter is confessedly an in- 
iabitant of, and can be found within the district. He is therefore an 
indispensable party, and, being a citizen of the same state with the plain- 
tiff, jurisdiction is defeated. Ober v. QaUagher, 93 U. S. 199. The 
cause will be remanc^ed. 

Gbsshàm, J., concurs. 



Smith d al.v. Lyon. 

(àireuit Court, B. D. Missouri, E. D. March 81, 1889.) 

Fedeba.l Codkts— Jubisdiction. 

Under act Cong. 1887, providing that where the jurisdiction of the fédéral 
courts is founded only upon the f act that the action is between citizens of dif- 
férent States, suit shall be brought pnly in the district of the résidence of: 
either the plaintiff or défendant, a suit brought by two persons on a cpntrsct. 
entered intoby them as partners cannot bb màintàinedin a district of which 
the défendant and one 01 the plaintiSs are non-residents. ■■- ■ 

At Law. 

Jefferson Chandler, R. H. Landale, and S. H. West, for plaintifTs. 
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B. G. Foster and A. E. WilKnson, for défendant. 

Breweb, J. This is a motion to dismiss for want of jurisdiction. 
The facts are thèse: There are two plaintiffs. The allégation of the pé- 
tition i's that one plaintiff is a résident and citizen of the state of Arkan- 
sas, and the other a résident and citizen of this state, and that the de- 
fendant is a résident and citizen of the state of Texas. It is insisted 
that the suit cannot be maintained hère, because both plaintiffs are not 
résidents of this district. Neither is the défendant a i-esident. The act 
of congress of 1887 provides that, where the "jurisdiction is founded only 
on the fact that the action is between citissens of différent states, suit 
shall be brought only in the district of the résidence of either the plain- 
tiff or the défendant." It is insisted that the use of the words "the 
plaintiff" implies that ail the plaintiffs must be résidents, and the mère 
fact that but one of two plaintiffs havîng a joint interest is a résident 
does not give this court jurisdiction. In the judiciary act of 1889 the 
language in respect to jurisdiction and place of trial was: "Where an 
àlîen is a party , or the suit is between a citizen of a state where the suit is 
brought and a citizen of another state." And in the case of Strawbridgé 
V. Curtiss, 3 Cranch, 267, the suprême court, by Mr. Justice Marshall, 
considered the question as to whéther an action could be maintained 
where ail of the plaintiffs were not citizens of the state in which the 
action was brought, He expresses the opinion of the court in thèse 
words; 

"The fcourt understands thèse expressions to mean that each distinct inter- 
est shoiild be represented by persons ail of whom areentitled to sue or may 
be sued in the fédéral courts. That is, that where the ihterest is joint, each 
of the persons coneerned in that interest must be compétent to sue, or liable 
to be sue<^,,in those tourts." . 

In the late case of Irm Oo. v. Stme, 121 U. S. 631, 7 Sup. Ct. Rép. 
1010, that case was cited and approved, It is familiar to ail that in 
some of the statutes respecting the jurisdiction of the fédéral courts, àhd 
providing for removals, the language is "any défendant," or "one having 
a separable interest." In other cases it is "the plaintiff," or "the de- 
fendant," or "the party." The gênerai, and I think I may say the uni- 
form, construction placed upon thèse last expressions is that they are col- 
lective, and include ail who are plaintiffs or défendants, and that each 
must possess ail the qualifications. FoUowing this line of décision, it 
seems to us that ail the plaintiffs tnust réside in the district to enable 
them to sue, at least in a case in which ail arejointJy interested in a 
single cause of action. In this case the action is on a contract made be- 
tween two plaintiffs as partners and the défendant. There is no sepa- 
rable controversy, and but a single interest. We think, therefore, that 
the motion is weli taken, and must bë sustained, aud the case dismissed. 
It is 80 ordered. i 



SOUTHERN PAC. E. CO. V. UKITED STATES. bO 

SouTHEEN Pac. R. Co. V. United States. 

(Circuit Court, Jf, JD. CaMfornia. March 14, 1889.) 

CotJBTB— PBDEHAii CmûciT— Pdblic Lands— Gkahts— Claim to a Patent. 

Under act Gong. Mftrch 8, 1887, § 1, the court of claims bas jurisdiction 
over"8jl daims founded upon the constitution ofthe United States, * * * 
or upon any contract, express or implied, with the government of the Dnited 
States, in respect to 'which claims the party would be entitled to redress 
against the United States, either in a court of law, eqnity, or admiralty, if the 
United States were suable. " Section 2 gives the circuit courts concurrent ju- 
risdiction when the amount involved exceèds |1,000 and does not exceed 
$10,000. Eeld, that the word "claims" embraced a claim to a patent to lands 
earned by a land-^rant railroad company, and that the United States circuit 
court bas jurisdiction of an action to détermine the rigbt to a patent under tha 
grant. 

In Equity. On demùrrèr to pétition. 
J. D. Redding, for plaintifif. 
■ J. a Ciirey, U. S. Dist. Atty. ' 
Before SaWyek, Circuit Judgé, 

Sawyeb, J. This is a pétition in equity presented to this court 
under the açt of congress of March 3, 1887, entitled "An act tq pro- 
vide for tbe bringing of suits against the government of the United 
States," (24 St. 505,) setting up a claim to a tract of land against the 
United States,, and asking that its title to the land be establisbed in the 
plaintiff, by the decree of this court. The lands described in the pé- 
tition are odd-numbered sections of the public lands, lyingwithîn the 
limita of the lands granted to the Southern Pacific Railroad Company, 
to aid in thê constiruction of a railroad by the act of congress approved 
July 27, 1866, entitled " An act granting lands to aid in the cpnstruction 
of a railroad and telegraph Une from the states of Missouri and Arfeansas 
to.the Pacific coast." 14 St. 292. The facts alleged in the pétition, if 
true, show, that the lands were subject to the grant, and that the peti- 
tioner bas performed ail the conditions prescribed in the act to entitle it 
to the land, and that no adverse interest had attached. Its right to a 
patent is shown, yet itis, alleged, that thougb a patent has beenoften 
demanded of the proper ofBcers they hâve wrongfuUy neglected and re- 
fused, and they still do wrongfuUy neglect and refuse, to issue the patent 
as reqnired by law. The petitioner prays that it may be adjudged and 
decreed, that it has performed ail the conditions required by the act of 
congress to entitle it to the land; that it is the owner of the land, and is 
entitled to a patent therefor; and that it may hâve such other and fur- 
tber relief, as the case may require, and as may be agreeable to, equity. 
The United States demur to the complaint, on the ground that the court 
has no jurisdiction to entertain a suit in equity of this character against 
the United States — that the United States cannot be sued in such case. 
It is urged (1) that the " claims " provided for in this act, are strictly lé- 
gal claims, and that there is no jjarisdiction in cases in equity. (2) That 
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thfc Word " claims " is used in the act in a restricted sensé, and extends 
only to claims ifor money, and does not embrace claims of title to lands, 
as against the United States. It is true that the suprême court has held, 
that, the prior acts conferring jurisdiction on the court of claims did not 
embrace cases of equity jurisdiction, as in Bonner v. U. S.,9 Wall. 166. 
But the several acts hâve been amended from time to time, and the ju- 
risdiction extended as the necessîty for such enlargement has been devel- 
oped, till the act of March 3, 1887, was passed. Section 1 of this act 
provides, so far as applicable to the case in hand, "that the court of 
claims shall hâve jurisdiction to hear and détermine the following niat- 
ters: First. Ail claims founded upon the constitution of the United 
States, or any law of congress, * * * or upon any contract, express- 
or implied, with the government of the United States, * * * in re- 
spect of whieh claims, the party would be entitled to redress against the 
United States either in a court of law, equity, or admiralty , if the United 
States were suable." There are some exceptions having no relation to 
this case. Thus, in express terms that admit of no other construction, 
jurisdiction is conferred upon the court of claims over ^U claims in re- 
spect to which a party would be entitled to redress against the United 
States in a court of equity, " if the United States were suable." In other 
words, it makes the United States suable in equity in the court of claima 
as to claims in equity, as well as to claims at law. And section 2 pro- 
vides that, " the circuit courts of the United States shall hâve such con- 
current jurisdiction [with the court of claims] in ail cases when the _ 
amount of such claim exceeds one thousand dollars and does not exceed 
ten thousand dollars." In this case the claim is founded upon a statut» 
of the United States and upon a stâtutory contract, and the value of th& 
matter in dispute exceeds $1,000 and is less than $10,000. If the mat- 
ters alleged, then, constitute a"claim," within the meaning of that term, 
as used in the statute, this court has jurisdiction over it, concurrent with 
the court of claims. After a careful considération of the matter I am 
satisfied that they do constitute a claim within the meaning of the act. 
The statute is remédiai, and remédiai statutes are to be liberally con- 
strued. The act is in accordance with the spirit of the âge. According 
to the authorities cited by plaintifF, even England is in advance of th& 
United States in waiving its privilège not to be sued in its courts by a 
subject. The word, "claim," is very broad and comprehensive in its^ 
signification — quite as comprehensive as any of its synonyms — demand, 
pretension, right, privilège, title. That the construction is not to be. 
limited to money demands, is évident from other expressions in the act, 
as in section 5, wherein the contents of the pétition is prescribed. It 
requires that the plaintiff "shall set forth the nature of bis claim, and a 
succinct statement of the facts upon which the claim is based,the money, 
or any other thing claimed, * * * and praying the court fora judg- 
ment, or decree upon the tacts and law." Section 6. "The plaintiff shall 
not hâve judgment, or decree for bis claim, * * * unless," etc. 
Section 7. "If the suit be in equity, or admiralty, the court shall proceed 
with the same according to the rules of such courts." Section 12.. 
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"When any claim or matter pending ia any of the executive departments 
which involves controverted questions of fact, or law," the head of the 
department may refer them to the court ,of claims. There are many 
"claims" or "matters" besides money demands "pending" in the vari- 
ons departments. Indeed money demands, except perhaps in the treas- 
ury department, constitute but a small fraction of the "claims" or "mat- 
ters" pending in the executive departments. Yet the statute says, " any 
claim or matter, pending in any of the executive departments." As a 
gênerai proposition, a bill in equity is rarely filed merely to establish a 
money demand, without other relief. The amount of money recovered 
is very seidom, if ever, the sole matter covered by a decree. Yet judg- 
ments and decrees, writs of error and appeals form the subject of many 
of the provisions of the act, clearly indicating, not only that équitable 
jurisdiction is conferred, but that the claims or matters in controversy 
are not limited to mère money demands. A case strictly analogous, — 
Jones V. U. S., 35 Fed. Rep. 561, — was decided by Deady, J., in the 
circuit court for the district of Oregon in July last, in which he discussed 
this point with great fullness, and his usual ability, and in which he 
held, that the word, "claim," as used in the statute, included a claim to 
land, and upheld the jurisdiction of the court. I can add nothing more 
to what he then said, and I content myself with referring to the décision 
in that case, and expressing my concurrence in the views stated by him 
upon the point. The demurrer must be overruled with leave to answer, 
and it is so ordered. 



Metropolitan Nat. Bank v. St. Loois Dispatch Co. et al. 
(Circuit Court, E. D. Missouri, E. D. March 22, 1889.) 

1. Bqtjitt— Pleadinq — Amendbd Bill Contbadicting Obiginal. 

The original bill to foreclose a mortgage on tangible property, a good-will, 
and a share of stock, and two aœended Bllls, alleged that the tangible prop- 
erty had been destroyed, and it was therefore held that complainant could 
obtain no relief in that suit. Held, that leave to file a third amended bill al- 
leging the existence of the tangible property for the purpose of reaching the 
intangible property should be denied, 

3. Bamb— Motion to Stbike out. 

Where défendant objeçts on an application for leave to flle an amended 
bill, and states that he will présent his objection on motion to strike it ont, 
the motion to strike out will be considered as if it were an application to fila 
the bill with objections thereto. 

In Equity. On motion to strike third amended bill from files. 
Bill by Metropolitan National Bank against the St. Louis Dispatch 
Company and others. Motion by Dispatch Company. 
John M. Dickson and Jay L. Torrey, for complainant. 
Lee & EUis, for défendants. 

Beewee, J. In this case there is a motion to strike out the third 
amended bill. When application was made for leave to file this bill the 
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défendants' ôounsel objected, and stated that he would présent his ob- 
jection by motion to strike it ont. So that we think it is fair to consider 
the matterpending before us as though it were an application to file this 
bill, with objections thereto. Perhaps, if leave was given to file an 
amended bill, and no objection was made, some other considérations 
might hâve force. But, treating it as above stated, it seems to us that 
this must be the rule to govern as applied to the facts in this case. * 

The bill was one to foreclose a mortgage. The property covered by 
the mortgage was certain tangible property, such as type, printing- 
presses, etc., the good-will of the Dispatch newspaper, and one share in 
the Associated Press. In ail the prior bills the allégation was that the 
tangible property had long since been used up or destroyed. And we 
held^ that, such béing the case, the' complainant cottld obtain no relief 
in this suit. The reasons which compelled this conclusion were fully 
explained in décisions heretofore filed. The tangible property being 
gone, there was nothing upon which to decree a foreclosure. Now, this 
amended bill changes entirely this fact, which has been adjudged a basai 
one, and allèges that that tangible property— the type, printing-presses, 
etc. — is still in existence, a,nd in the possession of the principal défend- 
ant. Complainant now seekS to find a basis for reaching the other prop- 
erty in the alleged existence of thàt which it has heretofore claimed had 
no existence. Ip other words, a basai fact is now alléged, which hereto- 
fore has been denied. Not only that, but in the course of the argu- 
ment counsel said he cared nothing for this tangible property; that was 
not what he was after. Where an amended bill is sought to be filed 
which is based upon allégations contradicting those in the prior bill, 
those allégations being of substantial and basai facts, it seems to us the 
court may properly refuse to allow it to be filed. The bill is not stating 
new and additiond facts; it is not alleging in a fuUer or diflerent way 
facts hitherto averred: it is not an amended bill, but it is a bill contra- 
dicting the basis upon which complainant sought to proceed. Motion 
to strike out will be sustained. . 



Chicago, St. P. & K. C. By. Go. «. Kansas City, St, J. & C. B. R. Co. 

{Circuit Court, W. B. Missouri, St. Joseph Division. March 11, 1889.) 

1. Eailroad CoMPANiïis— Use of Othee Road— Lonsoiidation. 

An ordinance of the city of St. Joseph gave the St. J. & C. B. R. Oo. the 
right of way over certain streets to George alley, provided thatits road witk- 
in the city limita should be open to ail other railroad companies that should 

^ hâve obtained permission of the city. Thereafter the St. J. & C. B. R. Co. 
Consolidated with the M. V". R. Co., forming a new company, the défendant, 
which built its road from the terminus at George alley, and connected with 
the M. V. tracks, making a continuons road thiough the. city. Beld, that the 

>86 Fed, Rep. 722. 
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right of another Company to use said continiiouB track w}thin the city limits 
wàs by no mèans so clear as to warrant the issuance of a preliminary manda- 
tory injuûctipn to défendant. It would seem thàt the Connecting track, hav- 
ing been built^ by the new Consolidated company, was not subject to the pro- 
visions of the ordlnance. The right was made still more doubtf ul by the fact 
that a foïïnér suit had been prosecuted in a state court till it vfàs ready for 
anal heariiig, and then dismissed. 
2. Samb— Bond of Indemnity. 

The ordinance provided that a çompany using the St. J. & C. B. E. Oo.'s 
track should bear its share of the expenses, and, if they could not agrée on 
that, the pricé should be left to arbitrators, and, pend'ing such arbitration, 
the çompany desiring to use the road might do so, on filing a sufflcient bond 
to pay the award. Ueld, that this proviso could not aflect the question of the 
company's right to use the tracks. It simply prorided a method of compen- 
sation. 

On Application for a Preliminary Mandatory Injunction. 
Bums A: Thompsmi, for comiplamant. 
Mossman & Oravens, for défendant. 

Brewee, j. This case was argued before us last Wednesday, on ap- 
plication for preliminary mandatory injunction. The facts are thèse: 
The city of St. Joseph, on September 6, 1867, pàssed an ordinance 
■which provided in its first section that upon the performance of certain 
conditions in the ordinance set forth the city would grant to the St. Jo- 
Beph & Council Bluffs Eailroad Company the right of way oVer certain 
streets and through certain blocks down to what is now known, I be- 
lieve, as George aUey. The second section contained this provision: 

"The St. Joseph & Council Bluffs Railroad Company, upon the acceptance 
of the conditions of this ordinance, shall at ail times liereafter be open to tbe 
free use and right to ail other railroad companies to run their cars, locomo- 
tives, and trains over and upon the said St. Joseph & Council Bluffs Bailroad: 
provided, first, that before any sucli company so desiring to run its trains 
over said St. Joseph & Council Blulîs Bailroad shall flrst ubtain the consent 
of the city of St. Joseph to run through the city upon the said. St. Joseph & 
Council Bluffs Railroad." 

A second proviso, in substance, was that such company should bear its 
share of the expenses, and, if they could not agrée upon that, the price 
should be left to arbitrators, "and during the pending of such arbitra- 
tion the company or companies so desiring to use such road, upon filing 
sufBcient bond of indemnity, obligating tbemselves to pay the award of 
the arbitrators, shall not be delayed from using said St. Joseph & Coun- 
cil Bluffs Railroad." Four days thereafter that ordinance was amended 
in the second section by the insertion of thèse words, "within said city 
limits," so that it reads, "shall at ail times hereafter be open to the free 
use and right to aH other railroad companies to run their cars, locomo- 
tives, and trains over and along the said St. Joseph & Council Bluffs 
Railroad within said city limits." Obviously that change was made 
for fear that the ordinance as it stood in the first instance would give 
the right to occupy the whole track of the, St. Joseph & Council Bluffs 
Railroad from St. Joseph tp Council BluÉfe; and, that not being within 
the thought of the parties, it was çhanged so as to limit it to the tracks 
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of the St. Joseph & Council Bluffs Railroad within the city limits. 
That ordinance was accepted by the railroad company, and became, 
therefore, the contract between the parties; and in pursuance thereof 
the company laid its tracks through the city to George alley. Some 
time thereafter, — in 1870, I believe, — the Missouri Valley Railroad 
Company, a corporation organized to build a railroad south from St. Jo- 
seph towards Kansas City, consolidated with the St. Joseph & Council 
Bluffs Railroad Company, making a new company, the Kansas City, St. 
Joseph & Council Bluffs Railroad Company, the défendant hère. This 
new and consolidated corporation subsequently put down tracks and 
built its railroad through the city of St. Joseph from George alley, the 
Southern terminus of the St. Joseph & Council Bluffs Railroad, — not 
alone the southern end of its track, but also the southern end of its right 
of way under the first ordinance, — and connected with the track of the 
Missouri Valley Railroad Company, so as to form a continuons track 
through the city in a northerly and southerly direction. The complain- 
ant, a corporation which bas been building a railroad from Des Moines, 
to the city of St. Joseph, having obtained the consent of the city, now 
desires to use the tracks of the Kansas City, St. Joseph & Council Bluffs 
Railroad Company through the entire city of St. Joseph, and bas filed 
this bill, asking a mandatory injunction. 

The stipulation in the second section, with référence to a bond of in- 
demnity, that during the pending of such arbitration the company so 
applying, "upon filing a sufficient bond of indemnity, obligating them- 
selves to pay the award of the arbitrators," shall not be delayed from 
using said track, applies simply to the question of compensation, but 
not to the question of right. It means, simply, the question of right 
being clear, that if the parties differ upon the matter of compensation, 
the court may at once interfère. But that does not at ail detract from 
the rule that where a mandatory injunction is asked — an injunction 
which changes the présent statm — the rights of the parties must be clear 
before the court will issue a preliminary injunction. The différence be- 
tween a mandatory injunction and one which simply préserves the statu» 
isthis: If the right be doubtful the court may issue injunction to pre- 
vent any change of status until the litigation finally détermines the rights 
of the parties. But where the injunction will change the status of the 
parties — and that is the nature of the injunction asked hère, being to 
compel the Kansas City, St. Joseph & Council Bluffs Railroad Company 
to permit the trains and cars of the complainant to run over its traci^s-^ 
the right must be clear before the court will, in the first instance, issue 
an injunction. Is it clear? At the time this ordinance was passed the 
corporation in whose favor it was passed was authorized to build a rail- 
road from St. Joseph to Council Bluffs. The ordinance gave it the right 
to enter the city, and corne to a certain point in the city, — George alley, 
— 'With the stipulation that any other road, with the consent of the city, 
might bave a right of user of its tracks within said city limits. The 
contract is to be read and interpreted in the light of the situation of the 
parties at the time it was made. Now, in this vieWj is it not a fair con- 
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Btruction that the burden intended to be imposed upon the railroad Com- 
pany was simply in respect to the user of the tracks, the right of which 
was given by the ordinance ? The parties were contracting about a sin- 
gle, limited right of way, and ought net ail gênerai words in their con- 
tract to be construed as limited to that particular right of way which 
was the subject-matter of the balance of the contract? And would -it 
not be a strained construction to extend the burden imposed by such 
gênerai words to matters in respect to which the parties were apparently 
not contracting? 

But, further, it is not the St. Joseph & Council BluflFs Railroad Com- 
pany that built this additional track. It is a new and Consolidated 
Company; and while the consolidation does not relieve the new Consoli- 
dated Company from the burdens which resied upon the old company, 
it takes only those burdens which rested at the time of the consolidation; 
and whatever rights, franchises, and privilèges the new company may 
thereafter acquire are its own, and not incumbered with the burdens which 
rested upon the old company. The suprême court, in the case of Car 
Co. V. RaUway Oo., 115 U. S. 687, 6 Sup. Ct. Rep. 194, discusses this 
question. In that case the Missouri Pacific Railway Company had made 
a contract with PuUman's Palace Car Company to operate its coaches — 
Pullman cars — on its own line of road, and on ail roads "which it now 
Controls, or may hereafter control." Speaking of this, the court, by Mr. 
Chief Justice Waite, uses thislanguage: 

"The new company assumed on the consolidation ail the obligations of the 
old Missouri PaciSc. This requires it to haul the Pullman cars, under the 
contract, on ail roads owned or controUed by the old company at the time of 
the consolidation, but it does not extend the opération qt the contract to other 
roads which the new company may afterwards acquire. The power of the 
old company to get control of other roads ceased when its corporate existence 
came to an end, and the new company into which its capital stock was merged 
by the consolidation undertook only to assume its obligations as they then 
stood. It did not bind itself to run the cars of the Pullman Company on ail 
the roads it might from time to time itself control, but only such as were con- 
troUed by the old Missouri Pacific. Contracts thereafter made to get control 
of other roads would be the contracts of the new Consolidated company, and 
not of those on the dissolution of which that company came into existence. 
It follows that the présent Missouri Pacifie Company is not required, by the 
contract of the old company, to haul the Pullman cars on the road of the St. 
Louis, Iron Mountain & Soutliern Company, even if it does now control that 
road, within the meaniiig of the contract." 

So the power of the St. Joseph & Council Bluffs Railroad Company 
to lay new tracks, or to acquire the right to lay any tracks within the 
city of St. Joseph,' or anywhere else, ceased upon the consolidation. 
Whatever rights were thereafter acquired were acquired by the new com- 
pany; and, while it took ail the burdens that rested upon the old, it 
took them as they were limited at the time the consolidation took place. 

An illustration or two will, I think, make this clear. Suppose the 
ordinance had stood as originally passed , and carried with it the obliga- 
tion of the St. Joseph & Council Blnffs Railroad Company to permit any 
other railroad company to use its entire track, from St. Joseph to Coun- 
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cil BlufFs, that beîng the estent of the franchise of the old company; 
and Bupposie, by subséquent législation or subséquent Consolidation, that 
côlnpaily or its successor had acquired the right tcy'bïiild from St. Joseph 
to St. Louis,— would the burden which rested upon the old company, 
ànd rested upon the road which it then owned, go tvith it to the new road, 
and to every road and every track which it or the new company of 
which it formed a part might thereafter acquire the right to build and 
maintain? Or, if any bther burden was cast upon it, or an exemption 
from taxation given, would not that burden or exemption be limited to 
that which was iu existence at the time it was imposed or granted? 
When ail its right is exhausted, when its power is ehded, and a new' 
company is formed, if that new company acquires additional rights, and 
builds other tracks, can it be said that they are included within the bur- 
den or exemption? Can it be said that it is perfectly clear that this 
new company is under obligations to permit the use of its entire track 
through St. Joseph by the complainant? Our impression very strongly 
isthat the right does not exist, and certain it is that it cannot be affirmed 
that it is clear that the right to use those tracks exists. And there is 
anôther mattèr. No stipulation which the parties can make can relieve 
the court from the duty of exercising a sound discrétion in ail matters of 
injunction. Parties cannot contract away its right, or relieve the court 
from that duty. In every case where application for preliminary in- 
junction, mandatory or otherwise, is made, the discrétion of the court 
must be appealed to, and the parties bannot in advance by contract or 
stipulation relieve the court froro the duty of acting upon that discré- 
tion. 

Now, it appears from the testimony hère that months since^away 
along last summer — this complainant eommenced proceedings in the state 
court, and prosecuted the same so far that they were ready for final hear- 
ing, and then dismissed. The reasons for that are not disclosed. I 
présume they were satisfactory. But the fàct appears, when it asks this 
court to issue a preliminary mandatory injunction, changing the status 
of property and course of business in St. Joseph, that the parties had 
had ample time by proper proceedings in this or other court to hâve 
had the question of right absolutely settled by final decree. And for us 
DOW, with that fact staring us in the face, and with the views I hâve 
just intimated, to interfère by preliminary injunction, would be an ex- 
ercise of discrétion not proper to courts of chancery. We are compelled 
to deny the application for preliminary injunction. 
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Cbnteal Trust Co. et al. v. Wabash, St. L. & P. Ry. Co. a al. 
{Oi/reuii Court, E. D. Missouri, E. B. March 18, 1889.) 

BAILBOAD COMPANIES— INSOLVEKCT and RBCBrVERB. 

The property of the défendant railway company, which was insolvent, was 
made up of the consolidation of a number of lines, some of which were taken 
by leasé. Receivers were àppointed to manage the entire System, and it was 
provided that any lessor might at any time assert his right to possession of 
Unes leased by him for unpaid rent. On the pétition of the receivers, ahowing 
that one branch of the System, leased to the défendants by the intervenor, 
was earning more than operating expenses, an order was made directing that 
after meeting obligations which had béen directed to be discharged by former 
orders the rental on such branch ahould be paid to the intervenor, until oth- 
erwise directed, ont of the rents and profits. iTeWthat, as the obligations di- 
rected to be paid by former orders amonnted to a large sum, and were never 
paid, the intervenor had no right to rely uppn said order, and was not en- 
titled to rent under it. 

In Equity. On exceptions to master's report. Pétition for rehearing. 

1% re intervening pétition of George I. Seuey , trustée, The défendant 
railrbad company, the Wabash, St. Louis & Pacific Railway Company, 
■was made up of the consolidation of a number of linès, some of which 
were taken by lease. On a bill by défendant conféssing insolvency, re- 
ceivers wére àppointed to operate the entire System, and it was provided 
that any lessor might at any time assert his right to possession of lines 
leased by him for unpaid rent. On the pétition of the receivers showing 
that a branch of the system, the Clarinda & St. Louis Railroad, of which 
the intervenor was trustée, was paying more than operating expenses, an 
order was madé which it was contended entitled the intervenor to rental 
for the said branch. 

Theààare Shddmi, for intervenor. 

Wdls H. JBlodgett, for receivers. 

Bbewek, J, The opinion filed when this case was originally decîded 
■will be found in 34 Fed. Rep. 259. At that time there were three inter- 
vening pétitions before us. After discussing the gênerai questions in- 
volved, and coming to a conclusion adverse to the intervenors, we said 
that this intervenor occupied a différent position, and had equities based 
on the order of June 28, 1884, which entitled him to recover. The pé- 
tition for rehearing on the part of the receivers and the purchasing com- 
mittee challenges this conclusion, and it is insigted that the construction 
we plftced on the order of June 28th is not only erroneous, but in con- 
flict with prior rulings in this same foreclosure, and particularly with 
the décision in the intervening pétition of Bonner, reported in 30 Fed. 
Rep. 33;2!. , In our original opinion we said, referring to the order of 
June28th:,i 

"There was an express order of the court In référence to that branch, and 
couehed in such language that the intervenor had a right to rely upon it^ ànd 
expect the payment of his rent, until some other order was made. Wherever 
a Bpeoiâc order is entered after showing and pétition by the receivers, it 
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would seem as though the party stood upon a différent footing, and was not 
called upon to assert liis rights as lessor to the surrender of tlie leased prop- 
erty." 

It will be seen from this quotation, as well as from the balance of the 
opinion, that the sole ground of différence between the case of this inter- 
venor and the others grew out of this order of June 28th. That order, 
or as much as is material, reads as follows: 

"It is ordered that, until otherwise dicected, the receivers herein, from the 
incoming rents and profits of said property, after meeting such other obliga- 
tions as they liave been directed to discharge by the former orders of this court, 
pay, as the same shall from time to time mature, from whatever balance may 
remain in their hands, * * * on the Ist days of February and August, 
(or as soon thereaf ter as practicable, ) the semi-annual interest at six per cent, 
per annum then due on two hundred and sixty-four (264) bonds of one thou- 
sand doUars each, issued in July» 1879, and seeured by mortgage on the 
Clarinda & St. Louis Kailroad, (otherwise known as the Glarinda Branch,) 
amounting to $7,920." 

It will be observed that the receivers are directed to pay this interest 
"after meeting such other obligations as they hâve been directed to dis- 
charge by the former orders of this court." Now, only one month be- 
fore, and in the order appointing the receivers, they had been required 
to pay — First, the expenses of operating and maintaining the property in 
their charge; and, second, the debts of the Wabash Company, incurred 
for labor and supplies during the six months preceding the receivership, — 
so that at the time the order to pay interest was entered there was a 
former and existing order to pay what is commonly known as "prefer- 
ential debts." It cannot be that this order was intended to substitute or 
set aside former orders; indeed, it is expressly made subject to them. 
But it is a part of the history of this foreclosure that there were at the 
commencement of the receivership over three million of thèse preferential 
debts, and at the time when the sale was made under the foreclosure, 
there still remained over two million unpâid. The receivers were never 
able to pay thèse preferential debts, and as this order of June 28th to 
pay interest is expressly subordinated to the former order as to prefer- 
ential debts, it follows they were never called upon to pay this interest, 
and the intervenor never had a perfécted claim therefor. Not only is 
this order of Juiie 28th subordinated to former orders; it expressly directs 
the source from which payment is to be made. It is "from the incoming 
rents and profits of said property," aûd, again, "from whatever balance 
may remain in their hands." It.was not to be paid out of the corpus of 
the property, or from its*ale, but simply from the rents and profits, and 
that this is the proper construction of the order was affirmed in the Gase 
of Bonner, in which, speaking for the court, I said: 

" At another time we ordered payment of rent out of the earnings of a leased 
line, and,in the course of an opinion which I then delivered, I said that those 
surplus earnings belonged to those différent lines, and they should be used in 
payment of their obligations. But, if you will read the orders of the court 
that were entered, and the opinions that were announced, you will flnd no at- 
tempt to set aside the orders made by the court at the inception of the receiver- 
ship, that the preferential debts should be flrst paid. Ihose orders stood like 
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waiTants drawù upon a treasurer to bepaid out of futlds not bereinbefore ap- 
propriaied." 

I am satisfied from thèse considérations that in the former décision We 
did not give sufBcient considération to ail the clauses of this order of June 
28 th, and by reason thereof we were led to make an order in favor of the 
intervenor, to which he was not entitled, and which was entirely out of 
harmony with the other administration of this foreclosure. Therefore, 
our attention having been called to it by this pétition for a rehearing, we 
change the order heretofore entered to another oné, in favor of the re- 
Bpondents and against the intervenor. I am also inclined to think that 
possibly one or two other reasons given by the respondents are sufficient 
to compel the ruling we now mâke, but I do not care to enter into any 
discussion of them. As I said in the former opinion, the rimount in- 
volved is so large that, if we hâve made a mistake, it can be corrected in 
the suprême court. The report of the master will be confirmed, and 
judgment entered r.gainst the intervenor for costs. 

Thayek, J., concurring. ç 



De Gtiire a al. v. St. Joseph Lead Co. 

(Oirmit Court, E. B. Missouri, B. D. Marcb SO, 1889.) 

1. Bjbctmbht— Défenses— Fkaudttlent Costetances— ExEcntiON— Sale. 

It is a good défense tp an ejectment that plaintiS's title is derived from a 
Conveyaace to her in fraud ot her grantor's creditors, one of whom after- 
wards obtained a judgtxiënt, and issued exécution under which tbe land was, 
' sold to defendant's predecessor in title, such fraudaient convôyance being> 
vold by the state statutes. 
S. Sahb. , 

It is îmmaterial whether the exécution creditor was or was not thé pur- 
chaser at the sale. 
8. Same^Laches. 

Défendant may rely on his équitable title and possession, and need take no 
action to obtain the légal title, and lapse of time, therefore, does not a&ect 
his right to interpose the défense. 

At Law. On demurrer to défense. 

Ejectment by Emily and Paul W. De Guîre against the St. Joseph 
Lead Company. 

George D. Reynolds and Samud L. /sôeM, for plaintiffs. 
Charles Nagd, for défendant. 

Bbewee, J. In addition to the motion heretofore decided by me,* 
there is a demurrer to one défense. The action is in ejectment. That 
défense is that the female plaintiff holds title by deed from her fathei, 

"37 Fed. Rep. 663. 

v.38F.no.2— 5 
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made somçi 5Q yeara since, That poptyeyance was a coQveyance without 
considération, and in fraud of the rights of the grantor's creditors, he being. 
then hopelessly insolvent. Subsequently one of thèse creditors put his 
claim in judgment, caused exécution to be issued and theproperty^old, and 
at tjie sale it was bid in by a third party , under whpm the défendant claims. 
This sale was, made over 20 years ago. The demurrer rests upon thre© 
grounds. The, principal one is that whatever défense exists is purely 
équitable, apd as against a légal title can only be asserted after judgment 
by a bill in equity. In the cases of Dkkerson v. Colgrove, 100 U. S. 578, 
and Kirk V. Hamûton, 102i U. S. 68, the suprême court of the United 
States held that, in an action of ejectment, a law action in which the 
légal title prevails, a défense based^ !^pon an équitable estoppel could , 
be;Sustained. The action being a posse^sçry one, a défense based upon 
équitable estoppel showéd that the plaintiff was not entitled to the pos- 
session, fi^d,;was availabie in an g^ction at law. In this case the de- 
fendant has a légal title,— a judgment against plaintifPs grantor, foUowed ; 
by exécution, sale, and deed. The statutes of Missouri make a con- 
veyance by a debtor in \fraud of the rights of the creditors clearly and 
utterly void as against them. And, while thére may be some doubt 
on the matter, I think that this défense is one which can be success- 
fuUy interposed in an action of ejectment. 

A second ground of demurrer is that the answer does not show that 
the créditer was himself .the purchasçr. . This is irnmaterial. If the suit 
was at the instance of a tberi èxistirig créditer, and that suit passed into 
judgment, execïition, aiid. sale, the person purdiasing succee.ds to ail the 
rights that ihe creditbr would hâve acquired if he had purchased. 

The third ground is that whatever rights the défendant had to spt.i 
aside the conteyance to plaintiff from her fatherj it has lost by a lapse 
of tiiïie,iàn4 'that no aflirnjatiVe' relief could be'granted to it in an in- 
^ependent suit. But the défendant is not asking any affirmative re- 
lief. It has an équitable title and possession, and may rest safely on 
that, for ail time. ^ If I, pwning land by fuil légal title, make a con- 
tràct to sell al a pricè to bé paid thereafter, and the purchaser entera 
into possession, and pays the price, although I exécute no deed, and'; 
thè légal titlè remains, in me, stlU the purchaser can always interpose 
his fuir équitable title as a pèrfect défense to any action I may insti- 
tute. It is not necessary that he should in the first instance hâve taken 
action to place the légal title in himself. I think the demurrer must 
be overruled. 
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;, ., .'•■'. ' \WM'J^'^ «. Stoot. 

[Circuit Court, N. D. lovia. March 18, 1889*) 

1. Banks awd BAUKrffo — National Banks — lNSOii:vîiNCT — Action 4.oainst 
Shaheholdee— Plbading. 
In an action by the receivër of a national banli against a sharéholde'r to! rei- 

; . cover an assessment ordered by the oomptroUer, au allégation in the petitiot 
that on a day named "the comptroUer of the currency, in order to jjay thp 
liabilities of the bank, "madè an assessment upon ajf the said shares of tîie 

: capital stoclî of Said " bank of 100 per cent, upon its par value, " and orâered 

, . . the stoekholders to pay the samp on or before" a day named, is suffl'cieht to 
show that the requisite action wàs had by the comptroUer, not only ap tp de- 
termining upon the necessity of «n assessment. but also as to the eniôrçement 
, thereofiby suit against the delinquént stockholders. 

S. Samb.. "'■ 

An allégation following, "that by virtue of the prémices, and of thestatuté? 
in such case made and provided, thé défendant became and is indebted toyo^ 
petitibner in the sum of, "etc.,' sufflciently shows that.defendant had beçomè 
indebted in the sum named, and also that such indebtedness still oontihued 
when the pétition was flled. and is eniiivalpiit to an allégation of ^non-pay- 
ment. T 

At Law. Oh demurrer to amended pétition. 
^^'WiRiam Graham, for plaintiff. 
Henderson, Hurd, Daniels & Kiesd, for défendant. 

Shieas, J. The plaintiff is, the receivër of the Commercial National 
Bank of Dubuque, and in that capacitj' brings this action to recover an 
assessment of 100 per cent, upon the shares of stock of which it is averred 
the défendant is the owner. The pétition avers the oj-ganization of the 
bank under the laws of the United States, its insolvency, the appointment 
of plaintiff as receivër by the comptroUer of the currency, and the fact that 
the assets are insufficient to pay the indebtedness. Then foUows the aver- 
ment that "on the 25th day of July , A. D. 1888, the comptroUer of the cur- 
rency, in order to pay the liabilities of said banking association, made an 
assessment upon ail the said shares of the capital stock of said Commercial 
National Bank of one hundred per cent, upon the par value of said stock, 
and ordered the stockholders to pay the same ou or before the 25 th day 
of August, A. D.,1888, of ail of which said défendant had notice: that 
by virtue of the premises, and of the statutes in such case made and pro- 
vided, the défendant became and is indebted to your petitioner in the 
sum of five thousand five hundred dollars, with interest thereon from 
the 25th day of August, A. D. 1888; that tins action is brought under 
the authority and by the direction of the said comptroUer of the currency 
of the United States." To this pétition a demurrer is interposed on the 
grounds that it is not averred that the amount assessed against the défend- 
ant has not been paid, and that it does not appear.that, prior to the com- 
mencement of the action, the comptroUer had deci(^ed that an assessment 
upon the capital stock was necessary, nor that such. assessment, if made, 
should be enforced by suit against the stockholdeys. 
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In Kennedy v. G^son, 8 Wall. 498, the suprême court, în construing 
the sections of the statuts governing the liability of the stockholders, and 
the mode of the enforcement thereof, held that it is for the comptroller 
to décide when it is necessary to institute proceedings against the stock- 
holders to enforce their personal iiability, and that action on his part is 
an indispensable prerequisite to the institution of suits by the receiver. 
Although not expressly so stated, it would appear that the suprême court 
holds that the comptroller must not only order an assesstnent to be levied 
upon the stockholders, but that it is for the comptroller to décide whether 
such asseSsment shall be enforced by suit. Assuming, at least, that this 
is the true construction of the opinion, does or does it not sufBciently 
appear from the allégations of the pétition that such action by the comp- 
troller has been had? It is averred that for the purpose of paying the 
liabilities of the bank the comptroller niade an assessment on ail the 
shares of stock of 100 per cent, on the par value thereof, and ordered 
the stockholders to pay the same by a day fixed. Certainly the comp- 
troller rwould not bave made this assessment unless he had decided that 
it was necepsary to enforce the personal liability of the shareholders. 
The évidence that he had reached the conclusion that it was necessary 
to resort to the liability of the stockholders is found in the fact averred, 
— that he had made this assessment, and ordered its payment. In Ken- 
nedy V. Gibson, the suprême court holds that the stockholders cannot con- 
trovert or question the décision or détermination of the comptroller in 
this particular. If the comptroller orders the assessment, and its en- 
forcement, that concludes the shareholder. The argument of counsel in 
support of the demurrer, — that the shareholders cannot be made liable, ex- 
cept by the comptroller hearing and deciding the question that necessity 
exists in the givén case for the enforcement of this statutory liability on 
part of the shareholders, is unquestionably well laken . It must be averred 
in the pétition, and, if eontroverted, must be proven on the trial, that 
the comptroUer did décide that necessity existed for the enforcement of 
the liability of the shareholder. The question arising on the demurrer, 
however,' is as to the meaning of the allégations in the pétition contained. 
It being therein averred that to meet the liabilities of the bank the comp- 
troller ordered an assessment on the shareholders, ordered them to pay 
it by a day fixed, and directed suit to be brought to enforce pàyment, is 
sufEcient to show that the requisite action was had by the comptroller, 
not only as to the matter of the assessment, but alsô as to the enforce- 
ment thereof by suit against the delinquent stockholders. It is also urged 
that the pétition is insufficient bécàuse it is not averred that the amount 
of the assessment has not been paid. The pétition allèges the several 
facts constituting the claim against the défendant, and then avers "that 
by virtue of the promises, and ofthe statutes in such case made and pro- 
Vided, the défendant became and is indebted to your petitioner in the 
sum of," etc. Two facts are herein averred: Rrst, thatby reason of the 
matters previously set forth the défendant had become indebted to the 
petitioner in the sum named; second, that such indebtedness was in ex- 
istence, or still continued, when the pétition was filed. This could not 
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be true if the assessment had been previously paid, and it follows that 
the averment is the équivalent of that of non-payment. The demurrer 
is therefore overruled, with leave to défendant to answer. 



Tbacy V. Rééd. 

(CHreuii Court, D. Oregon. Maroli 4, 1889.) 

1. Taxation — Assbssmekt— Validitt. 

By the act of 1883, (Comp. 1887, § 2735,) real property must be assessed tp 
the owner thereof, unless it is unoccupied, and the owner nnknown; and ap 
assessment made to a person not the owner of the property is invalld. 

8. SaMB— "OWNBB." 

The owner of property, for the purpose of taxation, is the person having the 
légal title or estate thereto or therein, and not one who, by contract or other- 
wise* has a mère equity therein, or a right to compel a conveyance of such 
légal title or estate to himself. 
8. Samb—Tax-Deed— Stipulation— Effkct. 

An act of the législature (Comp. 1874, p. 767, § 90) made atax-deed conclu- 
sive évidence of the regularity of the assessment, except for fraud; and, on 
the trial of an action brought by the grantee in such a deed to recover posses- 
sion of the premises mentioned therein, the parties stipulated the existence 
of certain f acts, from which it appeared in the judgment of the court that the 
assessment In question was made to a person not then the owner of the prop- 
erty. Hetd, that the effect of such stipulation was a waiver by the plaintiff of 
the conclusive character of the deed in this respect, and an admission that, if 
in the judgment of thé court the person to whôm the property was assessed 
was not the true owner thereof , then the assessment was invalid, and the tax- 
deed void. i 

i. CONSTITUTIONAL LaW— OBLIGATION OP CONTBACTS— TAXATION— TaX-DeED AS 

Evidence, 

A tax-deed made in pursuance of a sale of property for a delinquent tàx,' 
under an act which provided that such deed shall be conclusive évidence of 
the regularity of the assessment, except for fraud, is a contract with the state 
that the deed shall so far remain conclusive évidence of title in the grantee 
therein, and a subséquent act of the législature, making such deed only prima 
fade évidence of such regularity, is void, because it impairs the obligation of 
the contract. The ruling in Marx v. Éanihorn, 13 Sawy. 377, 30 Fed. Rep. 
579, on this point, affirmed. 

{Syllabus by the Court.) 

At Law. 

Action by Edward Tracy agaînst Mary A. Reed, to recover land. 

W. Scott Beebe and John M. Gearin, for plaintifif. 

Alfred F. Sears and Paul R. Deady, for défendant. 

Deady, J. This action is brought by the plaintiff, a citizen of Cali- 
fornia, against the défendant, a citizen of Oregon, to recover the posses- 
sion of lot 3, in block 206, of the Couch addition to Portland. 

The pleadings consist of the com plaint, answer, and reply, from which 
it appears that the plaintiff clairas title to the lot under a sale thereof for 
a delinquent tax thereon, on June 18, 1884, to which claim two defençeS; 
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are pleaded:;; (l) Thé àssèssment on which said tax was levied is void, 
becauBë-hôt made tb the ovv'lier of the pfoperty ; and (2) the tax was paid 
before the sale- tOok placer ■ Thfe défendant also brings into court, and 
deposits with the clerk, under section 2823, Comp. 1887, the sum of 
$15.65, the sarae bemg the aniount of the tax of 1883, and the accruing 
cost and interest thereon. 

The case was submitted to the court for trial without the intervention 
of a jury, and upon a stipulatiç»; concerning certain facts, with the right 
to either party to introduce further évidence on the trial. 

From this stipulation it appears that the property in question exceeds 
in value the sum of $2,000, and that on July 10, 1880, R. Glisan, be- 
ing the owner thereof, bargained and sold the same to the défendant by 
an agreetiiehtof that daté, signed by himself and wife, and by the de- 
fendant. 

By the terms of this agreement, erroneously called "a bond for a deed," 
the defiendant was to pay $300 for the property, — the one-half down, and 
remainder in quarterly payments of $18.75 each, with interest; where- 
upon the vendors were to convey the premises to her in fee-simple. It 
was also agreed that the défendant might take possession of the premises 
at once, and. that she would pay ail taxes that might be levied on the 
property; and that, if the purchase money due under the agreement was 
not ail paid by July 10, 1882, the agreement should become null and 
void at the option of Glisan, aiid ail money then paid thereon become 
forfeited to the vendors. 

On September 14, 1881, the défendant paid the remainder of the pur- 
chase money, and on June 7, 1887, the vendors duly conveyed the 
premises to her. 

Prier to July 10, 1880, the property was assessed to R. Glisan as the 
owner thereof, but after the making of said agreement, and for and dur- 
ing the years 1880 to 1887, both inclusive, the same was assessed to the 
défendant, without complaint or objection from any one. It is admitted 
that during the same period, except for the year 1883, the défendant 
paid the taxes levied on the property in pursuance of said assessments, 
and she claimS to hâve paid it fot that year also. 

On May 17, 1884, the sheriff of Multnomah county, in pursuance of 
a warrant from the county court thereof, levied on the premises as the 
property of the défendant, for the purpose of colleeting the tax levied 
thereon in 1883,alleged to be then delinquent, and araounting to$3.90, 
notice ôf wliich levy and the gale thereon was duly published in the 
Daily Oregonian on May 19, 1884; andon June 18, 1884, the property 
was offered for sale and bid in by the plair\tiff for the sum of $6.47, and. 
no rédemption being made thereof, on June 6, 1887, he received a deed 
from the sheriËF therefor. 

In December, 1884, the défendant took possession of the premises, 
and moved into à house thereon, which she cbmmenced to build on the 
4th of Jûly ptéviôus, in which she has ever since resided. 

The deferidant testifies that she can neither read nor write; that in the 
spring of 1884 her daughter, Mrs. Belle Read, came to her with a news- 
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paper in her hand, and called her attention to thé fact that her lot was 
advertised for sale for a delinquent tax, and that. she and her daughter 
went the same day to the sheriflPs ofBce and paid the tax to the deputy, 
A. W. Witherell,then in attendance there, but whelher she got a receipt 
or not she is not certain, and, if she did, she says it is lost or mislaid. 
In this statement she is corroborated throughout by her daughter. James 
Sheridan, who was boarding with the défendant in the spring of 1884, 
testifies that he heard the conversation between the daughter and the 
mother concerning the property being advertised for sale, and saw them 
go out of the bouse later in the same day, saying they were going to the 
sherifPs oflBce to pay the tax. 

The deputy testified that he has no remembrance of the tax being paid; 
that there is no stub in the receipt book showing the payment of the tax, 
as there should be, if it was paid; and he is therefore quite confident 
it ne ver was paid, 

The défendant arid her daughter both state that a Mrs. Ann Keating, 
with whom the latter was living at the tîme, accompanied her to the 
house of the défendant, to inform her that the tax was delinquent, and 
then went with them to the sherifiPs office, and saw tiie same paid. The 
déposition of Keating was read by the plaintiff, in which she dénies this 
story, so far as she isconcerûed, m toto. But Sheridan testified that a 
woman, not known to him, came to the house on this occasion with the 
daughter, and afterwards left the house with her and the défendant, 
wben the latter said she was going to pay the tax. 

The testimony of the deputy^ Witherell, that the tax was not paid, be- 
caiiise he does not remembef it, and because there is no stub to that effect 
in the receipt book, is, in effect, but little more than the légal presump-r 
tion that he did bis duty in the premises; that is, if the tax was- paid, 
he gave the party a receipt therefor, and made a corresponding entry on 
the stub thereof. Comp. 1887, § 766, subsec. 15; 2 Whart. Ev. §§ 1318, 
1319. 

The statute (Comp. 1887, § 2801) makes it the duty of the sheriff on 
"thé receipt of money for taxes" to give a receipt therefor; and contains 
a form of the stub thereof, which he kèeps in his office, and the particu- 
lars to be entered thereon. 

The direct, affirmative testimony of one altogether crédible witness 
to the fact of payment of taxes ought to be suffifeient to overcome this 
presumption. But the défendant is pecuniarily interested in the re- 
suit, and the daughter is as likely to be irifluenced by that fact as her 
mother. 

I fear it would in some, if not many, instances make tax-titles a de- 
lusion and a snare if they could be avoided by the mère oath of the de- 
linquent or his immédiate relatives or prospective heirs that the taxes 
had been paid Without taking a receipt therefor. . 

And the fact that no receipt was taken by the défendant for the pay- 
ment of this tax is a circumstanee of some weight against the statement 
that the same was paid. The officer would naturally give the défendant 
a receipt, and she would most naturally, if necessary, demand ône. 
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The testimony of Mrs. Keating does not contradict the testimony of 
the défendant and her daughter as to the payment of the tax, but only a 
collatéral circumstance of the transaction, as related by them, naraely, 
her présence at such payment. 

But, notwithstanding Keating's testimony, the défendant may hâve 
paid the tax, and, what is more,' her testimony -may not be true. It is 
nôt apparent what object the défendant could hâve in falsely Connecting 
her with the transaction. Her memory maj' be at fault with référence 
to the person who came to the house with her daughter and weut with 
them to the sheriff's office; for Sheridan, who seems to be a disinterested 
and.fair witness, says that some woman came to the house with the 
daughter on the occasion in question, and went with the parties when 
they left the house. 

I was certainly impressed on the trial with the apparent fairness and 
candor of the défendant and her daughter as witnesses; and it does not 
seem probable that the former would, even if she had allowed this prop- 
erty to go to sale for the paltïy sum of this tax, hâve taken no steps to 
redeem the same within the two years allowed by law, or would hâve 
Gohtinued to pay the taxes on the property in the niean time. I can but 
think she was at least laboring ùnder the impression that the tax of 1883 
was paid. The property was her home, and probably ail she had of any 
value in the world, and it soems improbable that she would consciously 
sacrifice it for the paltry sum of $3.90. 

And yet I do not feel satisfled, under the circumstances, to find as a 
matter of fact that this tax was paid by the défendant. 

This leada to the considération of the question: Was there any valid 
assessment of this property preparatory to the levy of this tax? 
,■ Section 2735 of the Comp. of 1887, (section 2, act Oct. 26, 1882,) 
provides: 

"AU lands shall be assessed and taxed in the county where the same shall 
lie, and every person shall be assessed in the county where he résides when 
the assessment is made, for ail real and personal property then owned by him 
within such county; and unoccupied land, if tlie owner is unknown, may be 
assessed as such, without inserting the name of any owner." 

By this act, the rule prescribed in section 6 of the act of 1854, (Comp. 
1874, p. 750, § 7,) which allowed "land owned by one person and oc- 
cupied by another" to be assessed in the name of either, was changed. 
In the act of 1882, sometimes called "themortgage tax law," the provis- 
ion allowing an assessment to be made in the name of a mère occupant 
was omitted for some reason, and now, and since then, land is required 
to be assessed to the owner, unless it is unoccupied, in which case it may 
be assessed as such, without naming the owner. 

! When a person is assessed "for" real property, as being "owned" by 
him, he must be designated on the assessment roll as the owner of the 
same. It is not sufficient to assess or value the land for taxation gener- 
àlly. It must be assessed or valued as the land of the owner thereof, 
and not as that of another. Cooley, Tax'n, 278. 

In Marx v. Hantiiorn, 12 Sawy. 373, 30 Fed. Rep. 579, this court 
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held that, where thè statate requires property to be assessed în the name 
of or to the owner, the name is a part of the description of the premiseSj 
and, I may add, is a material part of the transaction. 

It may be that the action of the assessor in assessing unoccupied land 
to an unknown owner cannot be attacked in a proceeding like this, ex- 
cept for fraud. But the ownership of this land was known. , It had 
been assessed to R. Glisan prior to 1880, as the owner thereof, and, so 
far as appeared of record, he was still such owner, Nor is it claimed 
that the owner was unknown. 

Was that ownership changed prior to 1883, when this assessment of 
the property was made to the défendant? The légal title and estate were 
still in Glisan. By virtue of the agreement of sale and the payment of 
the purchase priée, the défendant had an equity, as against Glisan or any 
one who might take the légal title from him with a knowledge of the 
facts, to bave a cqnveyance of the property made to her, — to bave a spé- 
cifie performance of the contract of sale. But the property was not 
"owned" by her, in the légal acceptance of the phrase, until the conven- 
ance was made to her, in 1887. Nor is the fact that she agreed in thfe 
mean time to pay the taxes material. This was a mère privatè arrange- 
ment between the vendors and vendee, of which the law took no cogni- 
zance. A lessee of property might agrée to pay the taxes thereon, but 
that would not make him the owner of the property for the purpose o-f 
taxation or otherwise. 

Nor is it material that the défendant paid the taxes on the property 
after the sale to her. She did so, not because the state had any légal 
claim upon her for such taxes, but in pursuance of her contract with her 
vendors to that efFect. And in so doing, so far as the state was conoerned, 
she was acting as the agent of such vendors. Nor was she bound to ob- 
ject to the assessment of the property in her name, if she was ever aware 
of it. It was not her duty to instruct the assessor to whom to assess the 
property; and it is not claimed that she ever returned it for assessment 
as her own. And, finally, no one was prejudiced by her silence Or ac- 
quieseence. Cobley, Tax'n, 573. 

It is true that the term "owner" is sometimes used in a large and com- 
prehensive sensé, or at least is so construed. For instance, where it is 
used to designate the person who may redeem property sold for taxes or 
upon exécution, it may be and is construed in the interest of justice and 
convenience to include the holder of an equity, or what is sometimes 
called the owner of the "équitable estate." 

In Dubm v. Hepbum, 10 Pet. 22, the suprême court held that a stat- 
ute of Pennsylvània, which gave the "owner" of "owners " of land sold 
for taxes the right to redeem the same, included an owner of an undi- 
vided part of the property, so that he might redeem the whole tract. In 
the course of his opinion, Mr. Justice Baldwin said such a law ought 
"to receive a libéral and benign construction;" nor should thè right to 
redeem be "narrowed down by a strict construction," And, continuing, 
he said: "Any right which, in laW or equity, amounts to an ownership 
in the land ; any right of entrj' upon it, to its possession or enjoyment, 
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or any, part of it which can be deemed an estate in it,^makes the per-' 
•son the ownçr, so far as it is necessary to give him the right to redeem." 

But the owner spoken of in the statute relating. to assessment of land 
for taxation is the légal owner, — the one having the^ws disponendi, or 
the right of disposai. The statute déclares that a sheriff 's deed to a pur- 
chaser at a tax-sale shall pass the "légal title " to the. premises, thereby 
necessarily iuaplying that, if the land is not assessed to owners unknown, 
it must be assessed in the name of the person in whom such title is 
vested at the time. The record of deeds is prima fade the proper évidence 
of ownership for the purpose of taxation ; and the statute should hâve 
limited the word "owner" to the last vendee of record. 

In Washington V. Pratt, 8 Wheat. 681, it was held that a statute au- 
tborizing a sale of lots in Washington city for delinquent taxes, on a no- 
tice varying in length according to the résidence of the parties, whether 
within the District of Columbia or without the United States, to whom 
" the property belongs," which notice, among other tliings, was required 
to contain "the name of the person or persons to whom the same may 
havebeen assessed," did not authorize the sale of a lot assessed to any 
one but the " actual " owner. 

In Davis V. ŒncinnaU, 36 Ohio, 27, it was held that, where a statute 
made an q,ssessment on a lot for street improvements, a debt or demand 
that CGuld b9 enforced against the "owner" thereof in a persona] action, 
such action could not be maintained against a lessee of the property, and 
that np one was the "owner" of tjie Same, within the meaning of the stat- 
uts, who had less than a freehold interest therein. 

^ In reply to the suggestion of counsel that the assessment of this prop- 
ertyis a proceeding in rem, and that the name in or to which it is en- 
tered on the assessment roU is a matter non-essential, attention is called 
to the cases oî DoweU v. PorÛand,lB Or. 248, 10 Pac. Rep. 308, and 
Hawthorne v. East Portland, 13 Or. 271, 10 Pac. Rep. 342. Both cases 
were assessmehts for improving streets, and the statutes under which 
they were made required that they, should be entered in a record, called 
the "Docket of City Liens," in the name of the owner of the property. 
In the flrst case the name of the father of the owner was used, and in 
the second one the property was assessed to the estate of a deceased per- 
son.. The court held the assessments void, because they were not entered 
in the docket in the name of the true owner. 

The warrant fof the collection of a delinquent tax requires the sheriff 
to make the tax out of the personal property of the delinquent. Comp. 
1887, § 2814. But how can this command be obeyed unless the as- 
sessment is made ,to th'e owner of the property. So far the tax is a Per- 
sonal charge, to be epforced by the sale of the owner's goods and chat- 
tels, if any be found. If the real property of A. may be assessed to B,, 
then the; Personal property of B. may be taken and sold to pay the tax 
on the real property of A., which could never hâve been the intention 
of the législature. 

..Something remains to be said eoncerning the légal effect of the sher- 
iff 's deed, tp the plaintiff. 
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By tlie law in force when this sale was made such deed was prima fade 
évidence of the regularity of the prior proceedings, which presumptioii 
could not, as to the assessment, be ovércoirie except by proof that the 
same was fraudulent. Comp. 1874, p. 767, § 90. An assessment can- 
not be considered fraudulent, simply because, so far as appears, the as- 
sessor bas ignorantly or carelessly assessed the property to the wrong 
person as owner. Marx v. Hanthorn, 12 Sawy. 874^ 80 Fed. Rep. 579. 

The législature may make a tax-deed conclusive évidence of the regu- 
larity of ail such prior proceedings as are mère matters of expediency, 
— acts which might bave been dispensed with in the first place. And 
in my judgment the entry of property on the assessment roll in or to the 
name of the owner is one of them. Marx v. Hanthorn, supra, 874, 375. 

It foUows from thèse premises that when the state sold this lot to the 
plaintiff it contracted with him that the légal effect of his deed should 
not be changed or overcome by proof that the property was assessed, 
without fraudj.to the wrong person as owner. 

The act of Febrqary 21, 1887, (Comp. 1887, § 2823,) makes the sher- 
iff 's deed prima fade évidence only of the regularity of the prior proceed- 
ings, atid therefore it may be overcome by proof tô the contrary in àny 
respect,— as that the property was assessed, without i'raud, in the name 
of a person who was not the true owner. In this respect the act of 1887, 
if held applicable to the plaintifTs deed, would change its légal effect as 
a.munirhent of Ijitle, and so far impair the obligation of the contractwith 
him, contrary to the constitution of the United States. Marxv. Han- 
thorn, siJpm, 376. Noris it materialthat the deed was not executedun- 
til, after the passage pf the act of 1887. The contract of the staté with 
the plaintiiff arose dut of the circumstances of the sale, and the law then 
in fdifce and applicable to the transaction. 

I am aware thaï the majority bf thesupreme court of the state,in Strode 
V. Wagher, 16 Pac. Rep. 928, since the décision of this court in Marx v. 
Hdnthxrrfi, mpra, but apparently without being aware of it, hâve decàded 
this question btherwise. But the question is a fédéral one, and the na- 
tional, instead of the local, courts give the law on the subject. But, in 
view of the opinion of Mr. Justice Thayee in Strode v. PFaa^, I admit 
that there is no question but that the législature may shift theburden of 
proof between the purchaser and the delinquent tax-payer. But this is 
not that case. The section 90, supra, closed the door against ail further 
proof, and said in effect that no évidence should ever be received to im- 
pair the légal effect or opération of the deed in this respect. 

A deed given by the state on such a législative assurance is a cOntract, 
a wajranty against the existence of any: such defect in the prior proceed- 
ings, which the state cannot vary or impair. 

. But by the voluntary stipulation of the parties it is admitted that cer- 
tain facts exist which, in the judgment of the courte show that the prop- 
erty was not assessed to the true owner, and that therefore the assessment 
is invalid. The plaintiff thereby waived the conclusive effect of hisdeed 
in this respect, and practically admitted that if, upon the facts stâted, 
the défendant was not, in the judgment of the court, the owner of the 
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property withinthe purview of the tax law, th.e assessment was invalid, 
and bis deed void. 

A finding of fact will be filed to the effect that the tax was not paid by 
the défendant, and that the assessment was made to the défendant as 
owner, when È. Glisan was the true owner; and of law that the défend- 
ant is entitled to the possession of the promises, and a judgment in bar 
of the action, and for costs. 



Hagood V. Blythe et al, 

{Gvreuit Court, B. South Carolina, March 8, 1889.) 

L Pleadino — CoPT op AccouKT— When Neobssart. ; . 

A complaint again^t a United States marshal and bis snfeties alle^ed in 
each oî 144 counts the receipt by the marshal f rom the government of a spec- 
■ ifled Bum of money earned by a certain deputy-marshal, ^nd bis failure to 
pay the same, and the assignaient of thisclaimby the deputy-marshal toplain- 
tiff. Held, that the counts showed distinct and separate claims, each being a 
siQgle transaction, and the suit was not on an account, so as to entitle de- 
fendants to a copy thereof. 
t Same— Complaint. 

Thé allégation in each count was that on a certain day plaîntiff's assigner 

' Was duly àppointed deputy, "and performed services in the cause of U. S. i. 

.0., in the aerving and executing process issued in said cause, 'wherebif he be- 

came entitled to the sum of $ , for lawful fées and mileage, as wlll fuUy 

iappear by itemized statement, thereof indorsed upon the warrant in said case, 
I atid delivered to said [marshal;] that no part of the same bas been paid, al- 
tho.ugh payment bas been frequently demanded, and although the said [mar- 
shal] bas duly presented the statement of said services to the proper depart- 
ment of tbe government, and bas received * * * ,the amount so earned 
by'' the said [plaintifif's assignor,] and allowed by the government for bis law- 
. fui fées and mileage; that heretofore, and before the commencement of this 
. action, said [plaintiflE's assignor,] for value, duly assigned said cause of action 
to plaintiff. "' Héld, that the complaint was sut&cient; and a motion to make 
more deânite and certain was overruled. > 

Mitchell & Smîih, for plaintiff. 
: Barker, GUliland <fe Fitzmmcma, Brawley & Bamard, and Bachman & 
Youmaa\s, for défendants. 

SiMONTON, J.' . This cause cornes up on motions made în behalf of the 
plaintiff j^and also of the défendant. In behalf of the plaintiff the motion 
is for judgment by default under our twelfth rule, because this is the rules- 
day, and no auswer or demurrer bas been put in. On the other hand, 
the défendants come in claiming that they hâve, under the fifth rule, 
the rightto putintheir défense on or before the rules-day, and proffer- 
iog todo so if the motions they now make be overruled. Therèupon 
they demand a copy of the account sued upon. And they also pray 
^hat the jeomplaint' be made more definite and certain* Thèse motions 
are based on sections 179, 181, Code Civil Proc. S. C, adopted by this 
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court. The motion for judgipent by default cannot be granted, because 
the défendants are hère in time to make their défense. Let us examine 
the demand for an account, and the motion made by défendants. The 
action is on a marshal's bond, against him and his sureties. In order 
to discuss thèse motions of the défendant intelligibly we must examine 
the complaint, and ascertain the cause or causes of action; that is to say, 
what arealleged to be the facts from which the plaintifPs primary right, 
and the défendants' primary duty, hâve arisen, and what are the facts 
which constitute the défendants' delict or act of wrong. Pom. Rem. 
§ 453. The complaint sets out the fact that Blythe was at the time of 
the accrual of the right of action the marshal of the United States for 
this district, and that the other défendants were his sureties. This is a 
gênerai (fallegation, applicable to ail the counts of the complaint. Then 
follow 144 separate counts on separate claimSj the gist of thèse being the 
receipt by Blythe from the government of a certain specified sum af 
tooney earned by a certain deputy-marshal, and aUpwed to him by the 
government for services as deputy^marghal, and his failure tp pay the 
$ame. Then foUows a statement that the deputy-marshal has assigned 
this claim to plaintiff. The suit then is on 144 distinct claims, baving 
po connection with each other; not on items of an account making a 
certain aggregate, but for the receipt of and the non^pay ment of a mm 
of money, each being by itself, — a unit, — standing or falling alone. 
Each daim was once the property of a person other than plaintitf, morç 
than on© person. They corne together now simply because each indi- 
yidual holding each claim bas assigned it to the plaintiff. An account 
is, a history of dealings between the plaintiff and the défendant, or of 
him under whom plaintiff claims. Thèse counts show distinct and sep- 
arate claims, each being a single transaction. There is no room and no 
reason for an account hère. 

The other and more difficult question is on the motion that the com- 
plaint be made more definite and certain. Under the Code of Procéd- 
ure the complaint must cqntain a' plain and concise statement of the 
facts constituting a cause of action, without unnecessary répétition. Sec- 
tion 163. And in section 180 it is provided that in the construction of 
a pleading for the purpose of determining its effect its allégations shall 
be liberally construed, with the view of substantial justice between the 
parties. Dovne v. Joyner, 25 S. G. 127, eonstrues and applies th^se sec- 
lions. In Hogg v. Pinckney, 16 S. G. 387, "ail the facts which plain- 
tiff is required to prove to entitle him to a verdict must be alleged in the 
complaint;" that is to say, "the facts," "and not the légal effect or as- 
pect of those facts, and not the mère évidence or probative matter by 
which their existence is established." Pom . Rem. § 517 . Let us examine 
Ihc; complaint. As each count is precisely like the others, names and 
amounts only being chauged, one will be used as a spécimen. "For a 
first cause of action:" (1) That on or about the 25th April, .1883, W, V. 
Holden was a deputy United States marshal in and for the saidi district 
pf South Carplina, duly appointed by the said Absalom Blythej and on 
pr about the said date, as sueh deputy-marshal, performediSçrvioes: in 
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thé cause of 'the Ûnîted States àgftiiist Dolphin'^ Oollins, in ûie serving 
and ëxecutiiig the process issuëd in said cause, whereby he became en* 
titfed tottoèsumiof $18.96 tôt lawfuï fées and ûiileage, as will fully ap-i 
pear by the itemized' statement thereof, indorsed upon the warrant in 
said Cause, and delivered to the said Absalom Blythe. (2) That no part 
of the sadiehàs been paid, although payment bas been frequently de- 
nianded, aûïl aithough the said Absalom Blythe bas dùly presented the 
Istatenient ôf àtcid services to the proper départaient of the govemment^ 
and bas received $18.96, the amouht so earned by the said Holden, and 
allowed by thé gOvernment for hîs lawful fées and mileage. (3) That 
heretofore, aridi beforè the commencement of this action, said Holden, 
for value, dùly assigned said cause of action to plaintiff. From this it 
appéars thât' the case of plaîntifï'is this: Blythe was the marshal, and 
the other défendants bis sureties on bis officiai bond, feSponsible for his 
officiai act. As such marshal he appointed one W. V. Holden his dep* 
uty; that Holden, bèiftg suoh deputy, and as suôh deputy, perfôrmed 
services iiï thé case of the United States v. CoUins, in serving and execut- 
Ing procôssy whereby he became entitléd to $18.96, as by an itemized 
acCount on the warrant in said case; that Blythe duly presented the 
étalement df «aid services tô the proper department of the government; 
that thé sumof $18.96 was allowed, and the money was paid thereon to 
Blythe; thiat nô part theïèof bas béén paid, although payment bas been 
frequently detnanded. Now, the légal primary right hère set np for 
plaintifif is that the sum of money so alleged to bave been received by 
Blythe was the money of Holden, his assignor,) received by him in his 
officiai capacity as marshal for Holden. That which is charged to bé 
thé légal primary duty of Blythe- as marshal is the payment of this 
oioney to Hblden or his assignée. And the deliet or wrong on the part 
of Blythe, marshal, the conséquences of which the complaint seeks to 
faèten on tbë' stireties, is the nonf^performance of this duty in the failure 
to payover the money toHoldeii or bis assignée. Pom. Rem. §526. The 
gist of the action is not as to the amount or value bf services rendered 
by HoldehV'bUt it is the sum of money allowed by the government to 
Holden fo^r serviÊes, and so settled, which sum of money the marshal 
received foï Holden and did not pay to him. In order to sustain this 
count, the "detérminate, unchanged, and positive éléments of fact which 
mUst bé alleged are: (1) That Blythe was marshal, with a bond, and 
that on this bond défendants were sureties; (2) thât-Hôlden was his depi 
uty, properly «înjtitUted; (3) that as such deputy he perfôrmed services 
for the United States; (4) that Blythe, as marshal, presented the claim 
for such services, and that the claim was allowed in whole or in part by 
the governnient; (S) that Blythe, as marshal, received from the govern- 
ment the sum of money so allowed; (6) that he never paid it over to 
Holden; (7)' that Holden bas a?sjgned the claim to plaintiff. 

The évidence or probative matter by which ttte existence of thèse es- 
èehtial éléments Of fact is'tb bé' established neéd not be set oiit? iA the 
î^leading. ThiiS, in order to show that Blythe was marshal, bis com- 
mission mùstbéfiroved. It heed not be set out in thé complaint. In 
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order to prove that Holden was deputy , his appointai ent must be proved. 
It need not be set out. So tke fact that he did service as deputy-mar- 
shal, and had the claim therefor, must be proved. But thèse services 
need not be set out in détail in the pleading,^only their lesult. This ac- 
tion is not on this account, nor for thèse services. Nor is any issue 
raised upon any item of, or the total value of, the service. The suit îs 
for a sum pf money allowed by the government for thç service a!nd re- 
ceived by Blythe. Be the account for services as large as possible^ and 
Ihe sum allowed as small as possible, the considération of the first does 
not arise, and the only reason that the considération of the last arises is 
because it is charged that Blythe recéived it for Holden. Sô il miist be 
alleged and proved that Blythe presented this claim, and got so much 
of it as was allowed. The proof may require the production of Ms ac- 
«ounts as marshal for receipts and oxpenditures. But thèse, accounts 
need not be set out. So, also, the assignment by Holden must be àlleged, 
and the fact proved. The évidence proving it need not bè set out in the 
«omplaint. Thèse determinate, unchanged, and positive éléments of 
fact must be alleged in the complaint, and must be sustained by the sub- 
ordinate facts which make up the probative liiatteri and whiéh need not be 
alleged in the complaint. Then will arise the questions of law: Ajre the 
sureties of the marshal responsible to his deputy for money recéived un- 
dër thesè circurnstances by the marshal? Can suchaclaim beassîgned? 
€an it be ehfo'rced in this court? The conclusions of fact stated in the 
count are sufficient, if proved, to raise thèse issues of lav\f; that is. to-say, 
if it be proved, as alleged, that Blythe, the marshal, as marchai, re- 
<!eived from the government a certain sum of uioney allowed and paid 
. for services rendered by Holden, this will rajse the légal question of 
the liability of the défendants. It is true that the count in, question is 
terse to obscurity in some respepts. It allèges "that po part of the same 
has beep paid." It does not say "by whom," It also adds, "although 
, paymept has been frequently demanded." It does not say "by whpm, 
or of whom." But the context states that the goyernnient has paid it 
to Blythpi and, çonstruing the allégation liberally, as provided in .sec- 
tion 180, Code of Procédure, we must read it as if it in terms stated that 
no part of the same has been paid by Blythe or his sureties, although 
payment bas been frequently d,emanded of him., It is ordered that the 
motion to amen;d the complaint be overruled, , and that the défendants 
put in their défense as they may be advised, on or before the 25th of this 
month, ànd that the cause be placed on the calendar for a hea,ring at the 
approaching i^gult^r term of this court. 



80 fedeeal eepobtek, vol. 38. 

United States v. De Goeb.* 
{Dùtriet Court, S. J). New York. February 21, 1889.) 

1. Abatembnt ahd Rbvital — Fokpbitubes tTHDBR Bbvbnub Laws — State 

Statutes. 

Actions for forfeitures under the revenue lawa arise solely under the stat- 
utes of the United States, and are in no way subject to state législation; and 
the question of the survival of Buch actions is not affected by the statutes of 
the state where the cause of action arose. 

2. Same— Revenue Cases— CoMMONyLAW Rule. 

Section 955, Rev. St. U. S., refers to the course of procédure only where ac- 
tions survive, and, in the absence of any United States statute prescribing 
what actions do survive, the question in revenue cases must be determined 
by the common law, by which ail su&h actions abate upon the death of the 
wrong-doer, except only where the acts are divisible, and the wrong-doer's 
estate bas derived beneût from the tort. 
8. Same— Revenue Cases— Death of Pabtt. 

Suit having been brought in 1863 for forfeiture of the value of an importa- 
tion of gloves for fraudulent under-valuation, under section 66 of the act of 
1799,(1 St. at Large, 677,) and, upon defendant's default, an asseasment of 
damages beingmade, and a judgment eritered after his death, which was set 
aside on motion as irregular, upon scire fadas to revive the action against his 
administrator, A«M, that the act of 1799, though in part remédiai, was mainly 
. punitive, and in this case hishly pénal; and the action for forfeiture, not be- 
ing divisible, as respects the actual pecuniary loss to the government, was 
subject to the gênerai rule, and abated by the defendant's death. 

Sdre Fadas to Revive Action against Administrator. 

In 1861 and 1862 the défendant made five impottations of gloves to 
this port, wbich were entéred by him at the custom-house, and received 
for consumptioh. In August, 1862, a suit was cornmenced against him 
for the sum df $33,644.60, their value, alleged to be forfeited to the gov- 
ernment under section 66 of the act of 1799 (1 St. at Large, 677) for 
fraudulent under-valuation. Défendant appeared, but no answer was 
ever filed, and nothing further was done in the suit until after the death 
of the défendant, in March, 1877. In October, 1877, the United States 
attorney, in ignorance of the defendant's death, and upon affidavit of his 
default, assessed the damages, and entered judgment for $68,229.55. 
On August 7, 1888, upon motion of the defendant's administrator, the 
judgment was set aside and vacated, as being irregularly entered after the 
defendant's deâth. A counter-motion for leave to enter the judgment 
niincpro tune, as before his death, was denied. A writ of sdre fadas was 
théreupon issued, directing the administrator to show cauSe why the suit 
should not be revived against hihi as administrator of the deceased de- 
fendant. 

Stephen A. Walker, U. S. Atty., and Abram J. Rose, Asst. U. S. Atty. 

Griswold, Deud & Gnswold, for the administrator. 

Brown, j., (afteir stating the facts as above.) This action is for the for- 
faiture of the value of gloves imported by the deceased, for alleged fraud- 

iReported by Edward G-. Benedict, Esq., of the New York bar. 
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ulent under-valuation. Section 66 of the act of 1799 (1 St. at Large, 
677) provides that if goods imported and entered are net "invoiced ac- 
cording to the actual cost thereof, * * * yfith design to évade the 
duties thereupon, or any part thereof, ail such goods, * * * or the 
value thereof, to be recovered of the person making entry, shall be for- 
feited." By section 91 of the same act (page 697) the amount of the 
forfeiture so recovered, after deducting costs and charges, is to be dis- 
tributed, one-half to the use of the United States, the other half to the col- 
lector, naval officer, surveyor, and informer. The déclaration, filed Octo- 
ber 4, 1862, allèges the importation and entry of the gloves by the de- 
fendant; that the goods in the sevéral invoices thereof " were not, nor was 
any part thereof, invoiced according to the actual cost thereof, but at a 
much less priée, with the design on the defendant's part to évade some 
part of the duties due and payable on such goods;" and that the goods 
were worth in the aggregate $33,644.60, for which judgment was de- 
manded. 

The action manifestly belongs to the gênerai class of actions for the re- 
covery of penalties and forfeitures. As such, under the early maxkn of 
the common law, it would die with the person, — actio personalis moritur 
eum persona. The statute of 4 Edvv. III. , c. 7, called the statute de bonis 
asportatis in vita testatoris, greatly limited the eff'ect qf this maxini, and 
gave actions to executors for trespass to their testators' goods and chat- 
tels. In many, if not ail, of the states of the United States, there are also 
additional statutes that very much lirait the application of the old com- 
mon-law rule . By th e statute of Massachusetts actions survive for damage 
done to the real or personal estate; by the statute of New York (2 Rev. 
St. p. *448, § 1) actions survive "for wrongs done to the property, rights, 
or interests of another, for which an action might be maintained against 
a wrong-doer." Under thèse statutes it is held that négligent injuries to 
a wife, who was a passenger on the cars, which caused expense and loss 
of her services, was a wrong to the husband's rights and interests, which 
survived, {Oregin v. Bailroad Co., 1b N. Y. 192; see, also, Norton v. 
Sewall, 106 Mass. 143;) so, an action for fraud by the grantor on the sale 
of land, (Haight v. Éayt, 19 N. Y. 464; Cheney v. Gkason, 125 Mass. 
166;) but actions for penalties not based upon the theory of afifording 
compensation to the injured parties for damages sustained, do not sur- 
vive, X^tokes V. Stickney, 96 N. Y. 328;) nor for spécial damage through 
a libel, (Cwmmirigrs v. Bird, 115 Mass. 346;) nor an action for breach of 
promise of marriage, (_Wade v. Kalbfldsch, 58 N. Y. 282; see 22 Amer. 
Law R.^. 353, 425.) 

There is no statute of the United States providing what causes of ac- 
tion shall or shall not survive. Section 955, Rev. St. U. S., merely pro- 
vides for the course of procédure "in case the cause of action survives." 
The question hère is to be determined, therefore, according to the nature 
of thé cause of action, and the law that governs it. In those causes of ac- 
tion that arisè under the state laws, or are subject to their opération, the 
law of the State will détermine, the question; in other cases it must be deter- 
mined by the princi pies of the common law, as reCognized and adminis- 
v.38F.no.2— 6 
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tered in the fédéral courts. The case of Hatfield v. BusJmdl, 1 Blatchf. 
393j wasacaseof the former class, where the action was ejectment to 
rècover lands claimed by an alien; and, as it arose in Vermont, and was 
subject to the law of that state, it was held to survive, in accordance with 
the provisioijs of the state law. But causes of action arising out of the 
revenue laws of the United States, or, like the présent, founded solely 
upon fédéral statutes, are manifestly not subject to state législation. The 
question ia not one of the form or mode of procédure in enforcing a right, 
but of the.existence of the right itself, after the defendant's death. Upon 
thèse grounde it was held in the case of Schreiber v. Sharpless, 17 Fed. 
Rep. 689,110 U. S. 76, 3 Sup.Ct. Rep. 423, which was an action 
brought under section 4965 of the Revised Statutes to recover certain 
sums "forfeited" by défendant for copying and printing plaintiff's copy- 
right photograph, that the statute of Pennsylvania, where the cause of 
action arose, had no application.; and that under thé fédéral law the 
cause of action abated by the defendant's death, and could not be re- 
vived. > The revival of the action in this casecannot, therefore, be based 
upon the provisions of the statuté of New York. 

Independently of the state statutes, a distinction is recognized at com- 
mon law between cases where the wrong-doer dérives some beneflt by his 
wrong ;from the injured persoh's estate, and cases unaccompanied by 
such benefits or injury to property interests. Thus, in Hamhly v^ 2Vott, 
1 Cowp. 376, Lord Mansfield says: 

"Where, besides the crime, property is acquired which beneflts the testator, 
there an action for the value of the property shall survive against the exec- 
tor> * * * So far as the tort go'es, an executor shall not be liable; and 
therefore it is that ail public and ail private crimes die with the offender, and 
the executor is not çhargeable; but so far as the act of the offender is béné- 
ficiai, his assetS ought to be answerable, and his executor shall therefore be 
Chargea." U. 8, v. Daniel, 6 How. 11, 13; Jones v. Vamandt, é McLean, 
604. 

In gome cases the punishment of offenses is divided by reserving to 
the injured person his right of action for damages for the actual injury 
to him, or by forfeiting a specifiC; sum to be paid to him by way of civil 
damage for injury to his property rights, in addition to other punish- 
ment for the public offense; as in the punishments provided by the laws 
of 1793 and 1850 for aiding in the eseape of fugitive slaves. See Noms 
V. Croclcer, IZ How. 429, 438, 440. In such cases, where compensa- 
tion for injury to property is either reserved or specifically provided for, 
the cause of action, as to that part, might possibly be held to survive. 

Statutes punishing fraud on the revenue are in part remédiai, not sim- 
piy and purely pénal statutes; and for that reason they are not con- 
strued with the stribtness of penfil gtatutes. In Tayhr v. U.S.,Z How. 
197, 201, Stoby, J., says: 

"Laws enacted for the prévention of fraud, for the suppression of a publie 
wrong, or to effect a public good, are not, in the strict sensé, pénal acta, al- 
thou^h they may iuflict a penalty for violating them. It is in this light I 
View the'tevenue laws, and I would Construe them sa as most effectually to 
accomplish the intention of the législature in passing them, " 
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See, also,, U. S. y. Thirty-Six Barrek of HighWinga, 7 Blatchf. 459;. In 
ihe case of Stocipwdl v. U. S., 13 Wall. 531, thesecond section pfthe act of 
IVIarch 3, 1823, ^^hich condemned personp cqnvicted "to forfçit and pay 
a sum double the amount of the value of the goods concealed," etc., 
was held so entirely remédiai as not to be repealed by the act of July, 
1866. In the subséquent case of U. S. v. Clafiin, 97 U. S. 546, how- 
ever, it was considered that both statutes were alike designed to be pu- 
nitive as wellas remédiai. 

A considération of the numerous provisions of the statutes, from the 
act of 1799 downward, forfeiting goods or their value, or spécifie sums, 
for offenses affecting the revenue, shows that thèse statutes, as a class, 
while remédiai in part, are mostly highly pénal. Generally the amount 
bf the forfeiture is eut of ail proportion to the pecuniary loss incurred, or 
likely tobe incurred, by the government in the particular case. A whole 
invoice, as in this instance, (until the act of 1874,) was liable to forfeiture 
for a false statement in a single item. The heavy forfeitures imposed 
are designed more to prevent the commission of offenses than to aÊford 
mère compensation or indemnity to the government, or to the injured 
party. In the case of StockweU v. U. S., supra, the goods, under the act 
of 1823, became the property of the government. By the concealment 
bf the goods, the government would lose its property, Much èmphasis 
was laid upon this circumstance. In the présent case the forfeiture was 
in the alternative, viz., "of the goods or their value," and in such cases 
there is iio forfeiture, and hence ho property in the government, unless 
and until the government makes its élection to pursue the goods, which 
in this case it did not do. See cases cited in U. S. v. Auff-nwrdt, 122 U. 
_S. 209, 7 Sup. et. Rep. 1182, 19 Fed. Rep. 901. No division of a gross 
sum forfeited can be made, so as to distinguish the government's actual 
loss, if any, from the satisfaction for the publie offense. The recovery 
must be for the whole value of the goods or nothing, althpugh the ex- 
cess over the entered value may be but a small percentage. No précè- 
dent bas been shown for reviving actions upon forfeitures that are 
tnainly pénal, though to some extent remédiai. The instances of the 
death of défendants in such cases must hâve been numerous; and the 
absence of any précèdent for revival of such actions is of no small 
weight as évidence that no such right in this class of cases has ever been 
supposed to exist. Besides the customs and internai revenue statutes, 
there are many provisions for forfeitures in the laws relating to naviga- 
tion and to patents, in some of which the sums forfeited hâve mani test 
référence, in part, to compensation to pergons whose pecuniary rights 
hâve been violated, to the profit of the wrong-doer. The case of Schreiber 
V. Sharpless, above cited was of precisely this kind. Section 4965 for- 
feited certain sums for every copyrighted photograph, etc., which should 
be illegally manufactured or sold, etc., one-half of the sum forfeited "to 
go to tiie proprietor, and the other half to the use of the United States." 
There eau be hodoubt that this provision for "the proprietor" was by 
that statuts intended in part as compensation or indemnity tohim, quite 
as much as tHe forfeiture imposed by the revenue laws was în part de- 
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sîgned for îndemnity to the United States. The décision of the suprême 
court, therefore, in that case, seems to me décisive pf every légal question 
involved in the présent case, and the writ must therefote be quashed. 



In re Grimley. 

{Circuit Court, D. Massachusetts. March IS, 1889.) 

1. Akmt and Naty— Militaby Tbibtjnals— Jueisdictiok — Revibw on Habeas 

COBPUS. 

On habeas corpus, the United States circuit court haa jurisdictlon.to déter- 
mine whether the military tribunal which tried the petitioner had jurisdiction; 
and the gênerai flnding of the military court that the petitioner was in thé 
military service of the United States when he committed the crime of déser- 
tion, for which he was tried, is no bar to an inquiry into the military court's 
jurisdiction. 
8. SAmb— Dbsèbtiôn— VoiD Enlistment. 

By Rev. St. U. 8. § 1116, men must be between the âges of 16 a'nd 35 in or- 
der to be proper subjects of military service. PetitionOr was more thaii 40 
at the time of enliâtment. He did not enter into any service, or discbarge 
any duties as a soldier. but left the recruiting office, or was permitted to de- 
part, and wss not in the actnal control of the military oificers till Ms arrest 
for désertion. £«M, that the enlistment was void, as the petitioner was not 
a proper subject of military service, and that the military tribunal had no ju- 
risdiction. 

Appeal frora District Court. 

Pétition of John Grimley for habeas corpus. From an order of the dis- 
trict judge discharging the prisoner, respondent appeals. 
Henry W. PuPnam, ior petitioner. 
Thomas 0. Talhot, Asst. U. S. Dist. Atty. 

. CoLT, J. The case In re John Grimley arises on writ of habeas corpus, 
and cornes hère on an appeal from the district court. The first and 
most important issue in the case raises the question of the jurisdiction 
of the military tribunal who tried the petitioner. Section 1116 of the 
Revised Statutes requires that men must be between the âges of 16 and 
35 in order to be proper subjects of military service. It turns Out in 
this case as a matter of fact that this petitioner was more than 40 years 
old at the time of bis alleged enlistment. It is not olaimed that he en- 
tered into any service, or discharged any duties, as a soldier. Whatevei* 
took place in the recruiting office at the time of bis alleged enlistmèut, 
Grimley left the office, or was permitted to départ, and was not thèreaftei 
in the actual control ôf the military officers till bis arrest oh the charge 
Of désertion. This is not the case of a person who, after sOme form of 
enlistment, bas éntered upon actual service in the army, and bas d&- 
parted therefrom. The jurisdiction of the military tribunal in this case 
dépends upon the validity of the enlistment alone. Now, I carihot but 
think that under thèse circumstances the fact that Grimley was bver 40 
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yeàrs of âge at the time of the allèged enlistment renders the en istment 
void. The military tribunal could not acquire jurisdiction over the pe- 
titioner for the purpose of punishing him for désertion, because he was 
not a proper subject for, and had not entered upon, actual military serv- 
ice. 

It is admitted by the counsel for the défendant that the civil courts 
hâve power to inquire into the jurisdiction of military tribunals, and that 
is a proposition beyond dispute. The position taken by the respondent 
hère is that, the military tribunal having found that the petitioner was 
in the military service of the United States, it is not open to this court 
to review that finding. It does not appear from the record that the mil- 
itary court entered specifically into the question of the âge of the peti- 
liouer at the time of his enlistment. The court do not fiud as a fact 
Ihat he was within the âges called for by the statute, but the district at- 
torney says that this may be inferred from the fact that he was found by 
the military tribunal to be in the militîiry service of the United States. 
It is further argued that this finding cannot be attacked in a collatéral 
proceeding like the one before us, but that it can only be reviewed by 
the militàty tribunal itself, or by an appellate court, and that this court 
■does not occupy the position of an appellate court. In considering the . 
point now raised, it must be borne in mind that we are dealing with a 
■question of jurisdiction. We are notdenying the right of a military tri- 
bunal to punish a déserter, or to exercise the rights and powers given to 
fiuch tribunals under the staf ute. It is not a question of mère irregu- 
larity in the form or mode of proceeding, which might properly be cor- 
rëctjéd by the court which committed such error, or by an appellate tri- 
bunal; but it is a question which goes to the very foundation of the pro- 
■ceedings before the military tribunal, for, if that tribunal did not hâve 
jurisdiclion, then its acts are absolutely null and void, and they may be 
attacked in any collatéral suit. For example, the non-appointment in a 
■civil suit of a guardian ad litem for an infant would be irregular, but the 
irregularity must be corrected by the court itself, or by an appellate 
■court. The judgment or decree in the case would not be void, and could 
not be attacked in a collatéral suit. On the other hand, if the minor 
had not been served with process, so as to bring him within the juris- 
diction of the. court, the whole proceeding would be absolutely void, and 
•could be attacked in any collatéral action. Where the court bas no ju- 
risdiction over the person or subject-matter, its judgment is void every- 
where. Where the judgment is only vôidable from irregularity, it is nec- 
■essary to go to the court itself where the action is pending, or to the appel- 
late court, to hâve the error corrected. The gênerai finding of the mili- 
tary court that the petitioner was in the military service of the United 
^tatèS can be no bar to an inquiry into a jurisdictional fact. Otherwise 
the findings of military tribunals in respect to ail jurisdictional questions 
would bé a bar to any proceedings on the part of the civil court. It 
seems to me that such a doctrine strikes at the foundation of the right 
•of the civil courts to inquire into the jurisdiction of military tribunals. 
Jt is saying, in effect, that ail a military tribunal bas to do to prevent 
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any înqniry by a civil court is for itself to flnd that it had jurisdiction. 
I am clear in my mind that under this pétition this court has a right to 
détermine wbether the inilitary laibunal had any lawful jurisdiction 
over the petitioner at the time. Under the law regulating enlistnients 
it seems to me that the petitioner was not a proper subject for military 
service, and therefore it follows that the military tribunal never acquired 
any jurisdiction over his person, and that its acts are void. The order 
of the district judge discharging the prisoner should be aâirmed. 



RUBENS V. ROBERTSON. 
(Oireuit Court, S. D. New Tork. February 20, 1889.) 

1. Office aud Officbe— Revikw of Oonduct. 

Where a etatute confers discrétion on a public officer, whicii is exercised by 
him in good faith, the courts cannot review bis action, though based on taise 
reports made by négligent subordinates. 

2. CUBTOM DUTIfiS— COLLECTOK— LiABILITT. 

The collector of customs is notresponsible in damages for négligent acts on 
the part of his subordinates, in the absence of proof that such subordinates 
were linown by him to be careless or incompétent, or were selècted by him, 
without proper care. Following BoberUon v. Sichel, 137 0. S. 507, S Sup. Ct. 
Rep. 1286. , 

8. Samb— Tbotbe— Casé. 

A collector of customs who sells nnclaimed goods in pursuance of section 

2976 6î the Revised Statutés, in the belief that they are detèriorating in value, 

is not liable in trover, or in an action on the cà,Be for négligence, even though. 

, it appears that there was no substantial détérioration, if he acted in good 

faith, and was not personally guilty of négligence. 

4. Samb. 

Where a statute authorizes the collector of the port to sell gobds " upoù due 
notice, " and the clerk whose duty it was to give such notice failed to put up 
any notice whatever, the collector could not beheld liable for his négligence 
in that regard, in the absence of proof of négligence on his part in the sélec- 
tion of the partioular individual who was assigned to that duty* 

6. Bame. 

, The collector of the port cannot be charged with négligence in delegating 
to the appraiser the duty of examiriingmerchandise. andreporting wbether it 
is detèriorating in value withiu the meaning of section 2976 of the Revised 
Statutés. 

At Law. On motion for direction of verdict. 

This was an action against a former collector of the port of New York 
to recover damages tbr the alleged conversion of plaintiff' s goods. In 
July, 1884, plaintiff imported from Marseilles 16 balés of hare-skins, 
which are by law free of duty. Not having received his bill of lading, 
plaintiff did not enter his goods, and they were sent to bonded ware- 
house as unclaimed goods on gênerai order. In October of thè same 
year the collector, having been informed by the oiîfner ôf the warehouse 
that the goods were detèriorating, requested the appraiser to make an ex- 
amination and report. The appraiser reported that "the skins are in a 
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very bad condition; the pelts are nearly destroyed." The assistant ap- 
praiser, who made the report, admitted upon the trial that he had not 
personaUy examined the goods, and had seen only a small sample which 
had been brought him. Upon the receipt of this report the collector 
proceeded to sell the goods in pursuance of section 2976 of the Revised 
Statutes, and the régulations of the treasury départaient. The clerk in 
charge of the sale of unclaimed goods in the law division of the custom- 
house testified that he had posted a notice of the sale for not less than 
six days in a conspicuous place in the rotunda of the custom-house. 
The skins were sold on November 15th, at public auction, for $137.50. 
The purchaser resold them 21 days later for $1,017.21. Evidence was 
given on the' trial to the effect that the bulk of the skins when sold were 
in good condition. It was admitted that the proceeds realized at the col- 
lector's sale were, after paying expenses, freight, and warehouse charges, 
paid into the treasury of the United States. It was also shown upon the 
trial that. skins of this character were the subject of very fréquent impor- 
tation, that the pelts were comparatively worthless, and that almost their 
entire value was in the fur, which waa used for making hats. On Feb- 
ruary 9, 1885, plaintifi' went to the custom-house to enter his goods for 
consumption, when he for the first time learned of the sale. 

Bôjmfa! <fc ifers^^eZd, for plaintifF. 

Stéphen, A. Walker, U. S. Atty., and W, Wickham Smith, Asst. U. S. 
Atty., for défendant. 

Lacombe, J., (prally.) This is a case of the extremest hardship, and 
I am extremely loath to tum the plaintiff ont of court, and refer him to 
copgress for redress; but the case must be determined upon the rules of 
law as the court understands them. Much has been saict hère of the 
fact that no défense is presented by the collector. If this were in fact 
an action of trover, as in form it is; if the collector were the personal 
baileéof thèse goods; if it appeared that William H. Robertson, défend^ 
ant hère, had been intrusted with the goods by the plaintiff, and had 
failed to: àccount for them when called for, — a conversion would be 
shown, and in an action of trover upon that showing, no défense being 
pleaded, and sustained, the plaintiff would be entitled to recover. But, 
as I underatand the theory of the law, William H. Robertson, défend- 
ant, personally and individually never had the custody of thèse goods. 
They were impounded by the fédéral government, — were put in its bonded 
""warehouse,- — and his only relationship to the goods was that he, under 
the laws ehàcted by congress, was the officiai custodian of them. Col- 
lectors, like ail public officers, hâve to act by subordinates, and it is ele- 
mentary law that they are not responsible for the négligence ofsuch sub- 
ordinates, but only for their own. If, after thèse goods went to the 
public store, they had been so placed in their particular storeage room 
as to be damagéd by oil trickling upon them, or if a bprglar had entered 
the public warehouse and made off with one of the bundles, or if the 
. very bonded warehouseman himself, or the janitor, or whoever was the 
particular custodian there, had embezzled and decamped with them, sùrçly 
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the coUector woùld not hâve been personally responsible. He would still 
be the oflScial custodian; but, under the principle repeatedly laid down, 
he would not be liable for the négligence or default of bis subordinate, un- 
less he had himself employed an incompétent subordinate, knowing him 
to be incompétent, or unless, after he had knowledge of the fact that the 
subordinate employed by him was not fit lo discharge bis duties, he had 
failed to make the proper efforts to secure his removal, or unless some 
other Personal négligence on his part were shown. Robertson v. Sichel, 
127 U. S. 507, 8 Sup. Ct. Rep. 1286. In other words, there must be 
some Personal négligence of a public officer shown before he can be held 
liable in an action for négligence. And it is only as an action for négli- 
gence that, in my judgment, this suit could be maintained. If the tes- 
timony made up a case of négligence, I should, before sending the case 
to the jury, entertain a motion to amend the complaint, and allow it ta 
be cast into the form required in an action for damages for négligence. 
So that the mère form of pleading is immaterial; for the court will amend 
in furtherance of justice in any proper case where, as hère, there is no- 
surprise to the other side. 

Applying thèse principles to the case in hand, treating it as an action 
for négligence, two classes of subordinates are to be considered, viz., those 
who acted before the collecter formed the opinion referred to in section 
2976, and those who acted subséquent to the formation of that opinion. 
With regard to the latter, if the coUector employed in the law divisioa 
of the custom-house a clerk whom he had every reason to suppose proper 
and compétent to perform his duty, to take charge of the sale of un- 
■claimed merchandise, and see that proper notices were put up, (and 
there is no évidence to show any négligence in the sélection of the par- 
ticular individual who was assigned to that duty,) then for the failure 
of that individual on any particular occasion to put up any notice — for 
his négligence in that regard— the collecter could not be held liable. 

The case reduces itself, then, to the single question whether the col- 
lecter acted negligently in accepting the report made to him as to th& 
condition of the goods. That report was made by a subordinate whom 
he selected, and in the sélection of whom no négligence can fairly be 
charged against the collecter on this évidence, for he was the very same- 
bfiicer who was being employed constantly by the government and by 
the collecter himself to appraise and value merchandise ef ail kinds and 
Borts that come to thi.i port. Having confided to that officer the duty 
■ of examining the goods and reporting upon tlieir condition, he received 
his report, and acted upon it. It is quite true, as plaintiff insists, that 
the bnly portion of the report which was fairly before the collector is the 
statement that the condition was bad; that the pelts were damaged, — if 
I get the exact words. So far as the examiner or appraiser bas gone on 
to gjve his individual opinion as to the application of the two sections, 
of course the report is entirely immaterial. He did, however, report, 
as it appears hère, that "the skins were in a very bad condition; tha 
pelts were nearlydestroyed;" and that "thèse goods are bought and sold 
by the dozen," etc. Thèse statements are statements of fact, irrespective; 
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oî any opinion as to the application of the sections formed and reported 
by the appraiser. 

The only question left in the case, then, is whether upon such a state- 
ment of fact, in connection with the other facts which it is claimed are 
shown in this case, and which it is claimed in this case are matter of 
common kriowledge to the coUector, he was warranted in forming the 
opinion that by reason of the prospective damage it was lijiely that the 
value of thèse goods would be insufficient to pay the storage on the same 
if they remained in the public store for the year. That is a question 
which calls for the exercise of the discrétion which was expressly con- 
fided by statute to the collecter. And in a case of that kind it would 
take something far stronger, than has been proved hère to induce the 
court to review the discrietion which wàs thus exercised. I do not find, 
in any of the authorities which I hâve been able to look at overnight, 
(and I consul ted a number which I do not referto hère,) any case where 
the court has gone to the length to which it is asked to go now in review- 
ing a discrétion confided expressly to a public officer to act upon reported 
tacts. For thèse reasons I am satisfied that, should I send this case to 
the jury, any verdict which the plaintiff might recover would be set aside 
wheu it reached the suprême coUrt. Verdict directed for the défendant. 



McCoY V. Hedden, Collecter. 

(Oireuit Court, S. D. Nm York, Pebruary 21, 1889.) 

1. CusTOMs Dutibs—Statutes— Construction. 

Words in a tarifif act are to be generally interpreted according to their mean- 
ing in the trade and commerce of the country at the time of the passage of the 
act. 
8. Samb— What Ddtiablb. 

Curry-combs, made of wood and iron, are not dutiable under a provision in 
the taris act for "combs of ail kinds, " if at the time of the passage of the act 
they were not known in.tradè among merchants as "combs." 
8. Same — Statutbs — Construction. 

Where a clause in a tarifE act is ambiguous, and no light for its interpréta- 
tion can be derived from provisions of prior statutes relating to the same sub- 
ject. that construction must be adopted which is most favorable to the im- 
porter. 
L Samb. 

The Word "saddlery, "in the provision in Schedule N of the tarifl act of 
March 3, 1883, for"coach and harness furnitnre of ail kinds, saddlery, coach, 
and harness hardware, " etc., is to be taken as a noun, and not as an adjective 
qualify ing "hardware. " 

At Law. 

This was an action to recover duties alleged to hâve been exacted in 
excess of the lawful rate on certain curry-combs imported by plaintiff, 
The coUector had classified them as "manufactures composed in part of 
iron, aot specially enumerated or provided for," under the provision 
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therefor in Schedule C of the tariff act of March 3, 1888, and assessed 
them for duty at 45 per centum ad vahrem. The importer claimed that 
they were dutiable either at 30 per cent., under the provision of Sched- 
ule N of the same act for "combs of ail kinds," or at 85 per cent. , under 
the provision in the same act and schedule for "coach and harness fur- 
ûiture of ail kinds, saddlery, coach, and harness hardware." Conflictr 
ing évidence wàs given as to the meaning of ail of thèse terms in trade 
and commerce at and immediately prior to March 3, 1883. 

Hartley & Goleman, foT jilaintiff. 

Stephen A. WaUcer, U. S. Atty., and TF. Wickham Smith, Asst. U. S. 
Atty. 

Lacombe, J. , (jihargingjury.) Wê probably ail supposed that we knew 
■what a comb was until we heard the évidence in this case. It is in the 
light of that évidence, however, that the question must bé decided by 
you. Thèse tariff acts laying' duties upon importa are concerned with 
the trade and commerce of the country. Théy are emphatically com- 
mercial àcts, and are intendeid to lay dôwn rules by which importers and 
dealers, persons engaged in trade aùd commerce in this couptry, are to 
r^ulate their business. In using words'in thèse aûts, therefore, congress 
uses them after an examination into the conditions of trade, and with a 
fuU knowledge and appréciation of what those words mean in the trade 
of this country. In interpreting, therefore, thèse tariff acts, we are to 
do so in the same light in which congress passes them, and for that reason, 
save in a few exceptional cases^ (and this is not one of them,) it is proper 
to allow testimony to be introduced, and it is proper that the jury should 
consider such testimony, touching the trade meaning. of the. words which 
■we find in the tarifif acts. The plaintiffhere contends, in the first place, 
that he should hâve been charged duty upon. thiS; importation only;at 
the rate laid by the tariflf act upon "combs of ail kinds. "^ The ordinary 
implement which we use every morniUg, made of lùdîa-rubber, Or^born, 
or bone, with teeth an inch and an eighth long, and use to disentangle 
and part the hair, we ail understood to be a comb, and the witnesses 
called to the stiand hâve testified that as such is it known in trade and 
commerce. The article of adornment, also, which women wear when 
they hâve gatbered their hair up into a roll, fastening it by the insertion 
ofaii article of ivory, or tortoise shell, or celluloïd, or what not, we also 
understood to be a comb, and the witnesses hère testified that in trade 
and commerce it also is known as such. Now, then, it is for you 
to détermine whether, besides thèse two kinds of articles, which beyond 
ajl dispute are combs, there was, when this tariff act was. passed, any 
other class of articles which was known in the trade and commerce of 
this country as "combs." If there was such other class, and this partic- 
ular article of importation was included in it, then your verdict must be.for 
the plaintiff for the ùmoUrit of the différence between the duty on coihbs 
and the duty coUected. Should you, however, reacH the conclusion that 
there was not at that time any other class or kind of articles recognized 
as "combs" in the trade and-cOmmerce of this country, and including this 
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article, tîien you are to înquire whether such article is contaîned within the 
enumeration to wtich, aJso, the plaintiff appeals. Thàt enumeration is 
"coach and harness furniture of ail kinds, saddlery, coach, and harness 
hardware, silyer plated, brass, brass plated or covered, common tinned, 
burnished, or japanned, not otherwise provided for." The word "sad- 
dlery" in that paragraph is ambiguous. Whether it is there as an ad-' 
jectil^ë qualifying the word hardware, or whether it is there as a noun, 
describing the articles which are properly included in the term "sad- 
dlery," is uncertain from the phraseology of the paragraph itSelf, and 
fhe tincertàihty is not solved by any light which I am able to gather 
fropo; other clauses in the tariif act. That being so, under the familiar 
principle of law that the property of the citizen shaU not be takën on 
ambiguous and doubtful construction, I charge you that the word is to 
be taken as a noun, and that the enuraeration is to read, "coach and har- 
neés fuiniiitàre of ail kinds,' saddlery, coach hardware, and harness hard- 
ware." If, then, you reach the conclusion that the article imported is 
not a comb, you are to inquire whether itis included in the T^ôrd "sadd- 
lery," as that Word was used in the trade and commerce of this country 
at the tinje this act was passed. If, from the évidence, you find that it 
was an article of saddlery, as that word was used, then your verdict will 
be for, the plaintiff, covering the différence between that rate and the rate 
which was charged. 

I hâve received from the plaintiff several requests to chargé, of which 
the fifth is as folio ws: 

"A, commercial désignation of combs as excluding curry-combs In trades in 
which curry-combs are not dealt in, does not disprove the commercial désig- 
nation of curry-combs as included among combs in the trades in which curry- 
combs are dealt in, if such désignation be found to exist." 

I will not charge the request in those words. You are, however, to 
détermine as to each kind of comb. If there were a dozen diflerent kinds 
of combs, a.nd there is no one class of business that dealt in ail the kinds 
used^ if each class of business knew the articles in which it dealt as 
combs, then congress, which is suppposed to know the secrets of ail 
trades and businesses, is charged with the knowledge that they were com- 
merciallyknown as combs at that time; and it is with that uùderstanding 
that you are to interpret. Except as qualified, I refuse that request. 

Verdict for défendant. 
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Clafixs et al. v. Robertson, Collector. 

{Oweutt Court, S. D. Neui York. December 19, 1888.) 

Cdstoms Dutibs— Stattjtes — Tradb Names. 

Where an importer seeks by reason of commercial désignation to withdraw 
certain goods from the opération of terms of gênerai description in a tariff 
act, which would in ordinary speech include tliem, he must show by a fair 
prépondérance of évidence, not only that the goods were at the time of the 
passage of the act known in trade and commerce by varions trade names, bttt 
also that the terms of gênerai description then had in the parlance of trade 
and commerce a restricted meaning, which restricted meaning excluded the 
goods in question. 

At Law. 

The plaintiffs, H. B. Claflin and others, in 1884 and 1885 îmported 
into the port of New York various importations of cotton goods consist- 
ing of articles shown on the trial io be known in trade and commerce in 
this country under the names of "mosquito net, Hamburg net, Notting- 
ham curtain net, taped and not taped, Nottingham pillow shams, Not- 
tingham tidies, and Nottingham bed-spreads." They were classified for 
duty by the collector of customs at 40 per cent, ad valorem as cotton laces 
or embroideries, under Schedule I of the act of March 3, 1883. The 
plaintiffs, on the other hand, claimed that the proper rate was but 35 
per cent. , under the clause of the same schedule imposing the latter rate 
on "manufactures of cotton not specially enumerated or provided for in 
the act," and brought this action to recover the différence. 

Edward Hartley and Charles Ourk, for plaintiffs. 

Stqthen A. Walker, U. S. Atty., and Macgrane Ooxe, Asst. U. S. Atty., 
for défendant. 

Lacombe, J., (ckargîng jury.") One of the witnesses for the plaîntiff 
described, and correctly described, each one of thèse various articles as 
"a fabric of fine threads of cotton, interwoven in a net, and sometimes 
ornamented with figures." The évidence of your own eyes, without the 
testimony of any experts, of course would show you the same thing. 
Turning to the dictionary we find that the word "lace" is thùs deâned: 
"A fabric of fine threads of linen, silk, or cotton, interwoven in a net, 
and often ornamented with figures." Had we only the dictionary to re- 
fer to, therefore, the articles before us would come within the classifica- 
tion of "cotton laces" or "laces made of cotton." We are not, however, 
in thèse tariff acts, confined to the dictioiiary in determining the mean- 
ing of the words used bycongress. The tarifl' laws impose duties upon 
importations of goods. Their framers use language that iraporters 
would understand; and where things hâve names, among importers, 
which they hâve acquired by usage, différent from what would be the 
ordinary names, (that is, as understood by ordinary individuals,) we 
are to take the trade names, — that is, the names by which importers 
know them. In order to bring this case under the application of that 



CLAFLIN V. EOBERTSON. 9S 

rule, the plaintiff has întroduced testimony to the effect that thèse ar- 
ticles are bought and sold and are known in the trade and commerce 
of this country only by certain names, which I need not repeat to you, 
as you hâve heard the testimony. He has further examined his wit- 
nesses in order to bring out from them the faet that they are never bought, 
sold, or spoken of in the trade and commerce of this country as cotton 
laces. So far as the testimony is to the effect that they are always 
bought and sold as "Hamburg net" or "bed-spreads," or "Nottingham 
curtains," or what not, I do not know that there is much conilict of év- 
idence, if any, between the witnesses. But you will, of course, under- 
stand that the plaintifif has to cover with his trade évidence both de- 
scriptions of words, — the words under which they are actually bought 
and sold, and also the word or words under which he claims that they 
are not known. To illustrate: "Linen," in the dictionary, is described 
as à "thread or cloth made of flax or hemp." Now, from linen cloth 
are made hemstitch pocket handkerchiefs. Testimony merely to the ef- 
fect that thèse handkerchiefs were never bought and sold in the trade by 
any other name than "hemstitch pocket handkerchiefs," and that they 
were never known in the trade as "liûen," would not take thèse goods 
out of the class of linens, unless it was also shown that the word "linen" 
had been distorted from its actual taeaning, and was, by the trade, used 
Bolely in a restricted sensé, as covering only goods other than handker- 
chiefs. So, in the case before us, in order to take this class of goods 
which, as "a fabric of fine threads of cotton, interwoven in a net, and 
often ornamented with figures," is within the dictionary meaning of the 
words "cotton laces," out of that class, the plaintiff must satisfy you by 
a fair prépondérance of proof that at the time this act was passed, (March 
3, 1883,) and prior thereto, the words "cotton laces" had in the trade 
and commerce of this country (that is, in the trade and commerce car- 
ried on between large dealers and importers, — in such transactions as 
tiiose in which the parties to both sides of the transaction were in the 
business) a peculiar or technical trade meaning, and that such technical 
trade meaning excluded thèse articles. If he satisfies you of that, he is 
entitled to recover; if he does not so satisfy you, then your verdict 
should be for the défendant. 

The juryfound for the plaintiff on the mosquito and Hamburg net, and for 
the défendant on the remainder of the importation. 
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HOHENSTEIN «. HeDDEN. 

■ {CHareuitUourt, 8. D. New Y<yrk. February 14, 1889.) 

1. OusTOMS Dtttié's— CoNSTKtrcTioN oS' Stattitbs. 

The provision of section 2499 of the Revised Statutes, (as amended by the act 
of March,S, 1883,^ tliat "if twp or .more rates of duty should be applicable to 
any imported article, it shall be classified for duty under the higheat of such 
rates, " applles to a manufactured article composèd partly of métal and partly 
of paper, the latterbeing the material of chief value. 

2. Saue, , 

Paper lampsliades, with rings of wire at the top and bottom to hold the pa- 
pei; in position, and with a wire frame-work across the top to hold the shade 
on the chimtiey of the lamp, the métal constituting a substaiitial part of the 
article both in value and in use, are by virtue of section 2499, Rev. St., dutia- 
ble at 45 per centum under the provision in Schedule C of the tariff act of 
March 8, 1883, for "naanufacturea. articles, orwares not specially enumerated 
or provided for in this act. composèd wholly or in part of iron, * * * or 
any other njetal," etc., and not at 15 per centum under the provision in Sched- 
ule M of the same act for "paper. manufactures of, or of which paper is a 
Component materfal, not specially enumerated or provided for in this act." 

At Law. On motion for direction of verdict. 

This was an action to recover moneys exacted as duties and alleged to 
be in excess of the lawful rate. The articles imported were paper lamp- 
shades, composèd of métal and paper, the latter being concededly the 
component material of chief value. They had been classified for duty 
as "manufactures composèd wholly or in part of métal not specially enu- 
merated or provided for" under a provision therefor in Schedule C, act 
of March 3, 1888, and assessed for duty at 45 per cent. The importer 
claimed that they were "manufactures of paper, or of which paper is a 
component material, not specially enumerated or provided for," and du- 
tiable at 15 per cent, under a provision therefor in Schedule M of the 
same act. It was shown upon the trial that the shadea were made of 
colored and ornamented paper, with a thin ring of wire at the top and 
bottom to hold the paper in shape, and with a wire frame-work across 
the top, which would slide part of the way over a lamp-chimney, and 
hold the shade in position; that the shades could not be made fit for use 
without the métal portions; and that the éléments of cost in the article 
were as foUows: Paper, 18 marks 75 pfennings; wire rings and frame- 
work, and cost of cutting same, 4 marks; labor for making andfinishing 
ehade, 4 marks 25 pfennings. 

Stephen G. Clarke and Charles Curie, for plaintiff. 

Stephen A. Wdker, U. S. Atty., and W. Wickham Smith, Asst. U. S. 
Atty., for défendant. 

Lacombe, J., (orally.) It is unnecessary, in disposing of this case, to 
enter upon any elaborate discussion of the provisions of the statute under 
which this particular case arises. Such discussion I suppose will come 
upin the Album Case, {lÀébenroth v. Robertson, 83 Fed. Rep. 457,) which 
is now on its way to the suprême court; and I suppose the décision of 
the suprême court in that case will practically control the décision in this. 
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I shall therefore direct a verdict for the défendant, and the reasons 
which control me in coming to that conclusion are: 

1. The testimony of the plaintiff that the métal which is présent in 
this combination is essential to the article; that both the paper and the 
métal are essenti al to the product. 

2. The relative values of the two articles, irrespeçtive of their use. 
Eveti if it be conceded that ail the labor of putting the articles together 

is to be counted with the paper, instead of being divided between the 
métal and the paper, then the cost of the wire, plus the costof the labor 
in cutting the wire, (and which is a part of the cost of the wire,) is over 
14 per cent, of the value of the product as the article stands completed; 
itis over 15 per cent, the value of the paper and the wire together; and, 
as compared with the value of the paper alone, it is 21i per cent, of the 
value of the paper. In view of those relative proportions in which the 
métal and the paper enter into the article, and of the testimony of the 
witness that both are equally essential to the product, under the rule 
laid down in the Album Case a verdict is directed for the défendant. 



Ulluann V. Hedden. 
{dreuU Ooùrt, S. D, New T<yrk. February 18, 1889.) 

1. COSTOMS DurntS— StaTTJTBS— CONSTBUCTION. 

The Word "cloth" in the provision for "cotton cloth" in Schednle I of the 
tariS act of March 8, 1883, is used in its popular and common acceptation, and 
not in a commercial sensé. FoUowing Maillard v, Lauorenee, 16 How. 251; 
Gremleaf y. Goodrich, 101 \J. a. 2K. 

i. Sahe— Pbopbbtt Subjbct to. 

A woven f abric made of cotton isdutiable under a provision in the tariff 
act for "cotton cloth, " notwithstaading it is not known among merchants and 
delilers as "cotton cloth. " 

8.,Bamb. , ^ 

Embroidery canvas (called in trade "Pénélope ")_ made of cotton, apd con- 
taining less than 100 threads to the square inch, is dutiable at 4} cents per 
aquare yard.'iinder the' provision in Schédule I of the tariff act of March 3, 
lw3, for "ail cotton cloth, colpred, not exceeding 100 threads to the square, 
inch;" and not at 35 per centum ad valorem, under the provision in the same 
act and schédule for " ail nlanuf actures of cotton not specially ehumerated 
or prbvided for. » : 

4. Bamb. 

Cotton canvas, embroidered Wjth worsted, valued at over 80 cents per pound, 
is properly dutiable at 85 cents per pound and 40 per centum ad valorem, un- 
der the provision in Bchedule K of the tariiï act of March 8, 1883, for "ail 
manufactures of every description composed Wholly or in part of worsted, 
not specially enumerated or provided for, " and.not at 35per centum admlorem, 
■ under the provision in Schédule I of the same act, for "ail manufactures of cot- 
ton not specially ehumérâtëd or provided for. " KolUsaat t. M'wrphy, 96 U. S. 
158, distlnguished. ' 

At Law. On motion for. direction of verdict. <. 
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This waS an action to recover duties alleged to hâve been exaeted in 
excess of the lawful rate upon certain cotton canvas, (known in trade as 
"Pénélope,") and upon the same article when embroidered with worsted 
in sizes and patterns suitable for slippers, shoe-bags, and traveling-bags. 
The canvas was an open cotton fabric, colored, and containing lésa than 

100 threads to the square inch. Upon the non-embroidered canvas the 
coUector had exaeted a duty of 4J cents per square yard, under the pro- 
vision in Schedule I of the tariff act of March 3, 1883, for "cotton cloth, 
colored, not exceeding 100 threads to the square inch.." Upon the em- 
broidered canvas the collector had exaeted duty at the rate of 35 cents 
per pound and 40 per centum ad vcdorem, under the provision in Sched- 
ule K of the same act, for "ail manufactures of every description com- 
posed whoUy or in part of worsted, not specially enumerated or provided 
for, valued at over 80 cents per pound." The importer claimed that ail 
the articles were properly dutiable at 35 per centum ad valorem., under the 
provision in Schedule I of the same act for "ail manufactures of cotton 
not specially enumerated or provided for." Evidence was introduced 
on behalf of plaintifif to the efifect that "cotton canvas" was not known 
in trade and commerce at the time of the passage of the existing tariff 
act as "cotton cloth." Defendant's counsel read in évidence the tbllow- 
ing définitions from Webster's Dictionary: "Cloth; A woven fabric, of 
fibrous material, used for garments or other purposes." "Canvas: A clear, 
unbleached cloth, wove regularly in little squares, used for working tap- 
€stry with the needle." 

Stqihen G. Clarke and Charles Guarie, for plaintifif. 
Stq)hen A. Walker,V. S. Atty., and W. Wickham Smîlh, Asst. U. S. 
Atty., for défendant. 

Lacombe, J., (oraUy.) If, as to the goods which are embroidered, 
there were nothing at ail before us except the act of 1883, they would 
seem to corne fairly within the désignation therein of a manufacture of 
some description composed in part of worsted. Paragraph 363. To 
take them out of that plain désignation would require some authority 
which would speak with no uncertain sound . I bave given such exam- 
ination as I can to this Kohlsaat Case, which is not altogether plain on 
first reading,— a circumstance due to the great number of resolutions 
and acts which are discussed in it. In that décision, however, it does 
not seem that the court's attention was at ail called to any contrast or 
distinction between the two sections which are hère supposed to be in 
conflict. ïhe décision, therefore, is not of such a controlling character 
on the question now raised that it should influence the décision of the 
court in interpreting the plain language of paragraph 363. As to the 
other goods — the plain canvas. Under the définitions which bave been 
read from the dictionary, this is a cloth, and, unless usages of trade and 
commerce are to be accepted as controlling in this particular case, it 
Bhould be hère considered as a cloth. Under the décision of the suprême 
court in MaiUard v. Lawrence, 16 How. 251, and Greenleaf v. Goodrich, 

101 U. S. 278, I do not see that we are authorized to consider thè tràde 
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définition of that partîcular term hère. The word is used in connection 
vith other words which seem to indicate that it is used in its ordinary 
senae; and, if it is used in its ordinary sensé, it plainly covers the arti- 
des now before us. Verdict directed for défendant. 



Dhuckeb V. RoEERTsoN, CoUectof of Customs, 
(Oireuii Court, S. B. Nevo York. December 17, 1888.) 

1. CcrsTOMS DoTiEs— Etelbt Hooks. 

Eyelet hooks or lacing studs for shoes are dutiable under the clauses for 
manufactures of metals in Schedule E, § 3504, Rev. 8t. U. S., and Schedule 
C, act March 3, 1883, at 35 per cent, and 45 per cent., respectlvely. 

2. Same— Elastic Qoeing fob Shoes. 

Elastic goring for shoes composed of silk, cotton, and India rubber is dutia- 
ble at 80 per cent, ad valorem as an India rubber fabric, under Schedule N, act 
March 3, 1883. 
8. Sahe. 

Elastic goring for shoes, composed of worsted, cotton, and India rubber, is 
dutiable at 30 cents per pound, and 50 per cent, ad valorem, under Schedule K, 
and like goring, made of cotton and rubber, at 35 per cent, ad valorem, under 
Schedule I, of the act of March 8, 1883. 

At Law. Action to recover back custom duties. 

The plaintiffbrought this action to recover back duties alleged to hâve 
been exacted in excess of the law fui rate on certain importations made 
by him in 1883 and 1884. The importations consisted of two classes of 
goods, — the eyelets with hooks on them, such as are often worn in the 
uppers of men's shoes, and the elastic goring which is put into the up- 
pers of Congress gaiters. The eyelet hooks were imported, some before, 
and some after, the taking effect of the act of March 3, 1883, and were 
classified for duty by the collecter at 35 per cent, and 45 per cent, ad 
vahrem, respectively , under the "manufacture of metals" classes of the 
two acts, Schedule E, § 2504, Rev. St. U. S., and Schedule C, act March 

3. 1883. The plaintiffs claimed that those imported prier to July 1, 
1883, were properly dutiable at 6 cents per 1,000 as "eyelets of every 
description," or at 30 per cent, ad valorem as "buttons," under Schedule 
M, § 2504, Rev. St. U. S., and that those imported after July 1, 1883, 
were properly dutiable at 35 per cent, ad valorem as "plated or gilt arti- 
cles," under Schedule C, act March 3, 1883, or at 25 per cent, advalorem, 
as "buttons," under Schedule N of the same act. As to this issue, the 
testimony was unconflicting that the goods were never known in trade 
and commerce in this country as "eyelets" or "buttons," but always as 
"eyelet hooks" or "lacing studs." The gorings in the case were a;Il im- 
ported after July 1, 1883, and were of three kinds, — the first composed 
of silk, cotton, and rubber; the second, of worsted, cotton, and rubber; 
the third,of cotton and rubber. The first kind was classified for duty 
at 35 per cent, ad valorem, under the clause in Schedule N, act March 3, 

v.38F.no.2— 7 
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1883, imposîng thàt rate of duty updh "webbîng composed of cotton, fîax, 
or any othef riiaterials;" the second kînd at 30 cents par pound, and 50 
per cent, ad vàhrém, under the clause in Schedule K, act March 3, 1883, 
imposing that rate of duty upon "webbings, gorings, suspenders, braces, 
* * * ofwhichworsted is a component material;" and the third kind 
at 35 per cent, ad valorem, under the clause in Schedule I of the same act, 
imposing that rate upon "cotton * * * webbing, goring, suspenders, 
braces." The plaintiff claimed that they were ail properly dutiable at 
30 per cenU. adtvalorem as "India-rubber fabrics, composed wholly or in 
part of India rubber," under Schedule N, act March 3, 1888. 

Stephen 0. Clarke, for plaintiff. 

Stephen A. Walher, U. S. Atty., and Macgrane Coxe, Asst. U. S. Atty., 
for défendant. 

Lacombe, J., (charging jury, aftà" stdting the fads as above.) I should 
only confuse you if I reviewed the various provisions of the tariff act un- 
der which the law governing thig case is crystalized. As to the eyelet 
hooks you need not concern yourselves; your verdict as to tbem must be 
in favor of the défendant. Nor need you concern yourselves as to so 
much of the elastîc fabrics as are composed of silk, or known as silk and 
cotton, because as to those your verdict must be in favor of the plaintiff. 

That leaves only two of thèse varieties of elastic fabric for your con- 
sidération. The plaintiff contends that they are dutiable under the 453d 
paragraph of the act of 1883, which provides fora duty on India-rubber 
fkbrics, composed wholly or in part of India rubber. Undoubtedly thèse 
.are India-rubber fabrics, oomposed in part of India rubber, and as such 
would be dutiable under that paragraph, unless by some spécial enumer- 
ation they are otherwise provided for in the tariff act. The défendant — 
the government — contends that they are elsewhere specially enumerated; 
and defendànt's counsel refers to the word "gorings," which is twice used 
elsewhere in the tariff act — once, in the wool schedule, and again in the 
cotton schedule — as referrihg to thèse goods. Now, without construing 
the language bf those paragraphs where the word "goring" is used, I 
fihall probably put the question to you mostsimply, and in the way you 
can best dispose of it, by stating it thus: In order to sustain bis conten- 
tion that the use of the word "gorings" in the cotton and in the wool 
schedules opérâtes to take thèse particular articles out of their classifica- 
tion as India-rubber fabric, the défendant must satisfy you, by a fair 
prépondérance of proof, that at the time when congress, in this act of 
1883, first used the word "gorings" in a tariff act, thàt word hàd in the 
trade and commerce of this country a well-known trade meaning; and 
further that that well-known trade meaning was such that it would 
cover goods like thèse, and, moreover, was such that it would not, and 
did not cover gorings which wère non-elastic. Unless he satisfies you on 
the afiSrm'ativè of those various propositions, he bas not made out such 
a case as will entitle him to claim thàt thèse articles are to be.found in 
the wool and cotton schedules. To recapitulate: He inust satisfy you 
that in the trade ahd commerce of this country, on March 3, 1883, the 
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Vord "goring'^ hàd a .well-defined meaning, -and that thaï well-defined 
meaning covered only elastic fabrics such as thèse; because, if it also 
covered non-elastic fabricj then the provision for "gorings " in the wooland 
cotton schedules is met by the production of articles other than thèse, and 
it is net necessary to draw out any articles from the elastic schedule to be 
covered by that word. The language of tradeand commerce you willun* 
derstand, of course, is not the mère shop purchasing language of the con- 
sumer who buys over a retail counter, but it is the language in use by 
the large dealers of the country who conduct the trade of the country, so 
called. 

The jury rendered a verdict for the défendant ou the question left to them. 



UNITED States v. Buskey. 

{Circuit Court, E. B. Virginia. January 25, 1889.) 

CîOOTiTS— Fbderal JtrRisDicTiON — Embbzzlement by Ofpicbe of Natiostal 
Bank. 

The United States circuit court has exclusive jurisdiction of the prosecution 
of aa oiScer of a national banic for embezzling the funds of suchbank, ujider 
Rev. St U. 8. 8 5209, declaring that an offlcer of a national banlt who em- 
bezzles its funds shall be punisbed by imprisonment, and under the jùdiciary 
act, declaring that the jurisdiction of the circuit court of the United States 
shall be exclusive in the trial of ail crimes or offenses against the laws of the 
United States, except where it is otherwise provided. 

Indictment for Offenses under the National Banking Acts. 
J. Caûdt Gibson, U. S. Dist. Atty., and James Lyons, Asst. U. S. Dist. 
Atty. 

È. 0. Marshall, for défendant. 

Hoqhes, J. The défendant is under several indietments in thîs court 
for having as an oflBcer of the Norfolk National Bank embezzled, ab- 
Btracted, and misapplied moneys, funds, and crédits of the bank, and 
for other offenses. Motion is made by counsel to postpone the trial of 
the indietments on the ground that, before he was indicted hère, prose- 
cutions had been commenced in the corporation court of Norfolk for the 
same acts with which he is charged hère, and should not be interfered 
with by this court. The pénal section of the national banking act (5209 
of the îlevised Statutes) déclares that if an ofEcer of a national bank ab- 
stracts, embezzles, or misapplies the moneys, funds, or crédits of the 
bank, he shall be punished by imprisonment. ' And the jùdiciary act in the 
section defining the jurisdiction of the circuit courts of the United States, 
which it does in terms that bave been repeated in every act from 1789 
to August 13, 1888, déclares that this jurisdiction shall be exclusive in 
the trial of ail crimes or offenses against the laws of the United States, 
BXcept where it is otherwise provided. Section 5209, relating to frauda 
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upon national bauks, does not "provide otherwise." So that the triai of 
ofEcers of national banks who are charged with abstracting, embezzling, 
or misapplying moneys, funds, or crédits of those banks is within the 
exclusive jurisdiction of the courts of the United States, and, being ex- 
clusively so, the trial cannot proceed in other courts. Indeed, the gên- 
erai rule is, whether the prosecution be for frauds upon national banks 
or not, that where a pénal fédéral statute defines the person and the 
act which bring any case within the exclusive cognizance of the fédéral 
court, then that court bas exclusive jurisdiction; but where the person 
coramits some other act than the one defined, or where the act is com- 
mitted by some other person than the one defined, then, in either case, 
the trial of the indictment must or may proceed in another court. 

The rule is well illustrated in respect to frauds upon national banks 
by two décisions of the suprême court of Massachusetts. In the case of 
Qym. V. Fdton, 101 Mass. 204, an indictment had been prosecuted in 
the court below, charging Martin, an officer of a national bank, with 
embezzlement of its funds, and Felton with aiding and abetting the em- 
bezzlement. In its original form, section 6209 of the Revised Statutes 
did not make aiding and abetting an embezzlement of the funds of a 
national bank a crime against the United States. Pieas had been en- 
tered by each défendant to the jurisdiction of the state court, based on 
the ground that the United States circuit court had exclusive jurisdic- 
tion". In the superior court. Ames, C. J., allowed Martin's plea, but 
overruled the plea of Felton, who thereupon pleaded nob contendere, and 
alleged exceptions. On writ of error to the suprême court, that court 
held that Martin, having been an officer of a national bank, who had 
embezzled funds of his bank, the case fell within the pénal section of the 
national banking act, and, the jurisdiction of the fédéral court being ex- 
clusive in such à case, Martin could not be prosecuted in a state court, 
and the proceedings against him there, having been coram non judice, 
were null and void. It sustained Martin's plea to the jurisdiction. As 
to Felton's plea that the state inferior court had no jurisdiction of the 
crime of aiding and abetting an embezzlement of the funds of a national 
bank, the court sustained his plea alsd. As before stated, the pénal 
clause of the national banking act did not, in its original form, make 
the aiding and abetting of such a bank's funds an offense against the 
United States. The suprême court held that the state court had no 
jurisdiction of Felton's offense, and had erred in proceeding in the case 
to conviction, because, and only because, he could not be prosecuted in 
the state court for aiding and abetting a crime that was not cognizable 
in that court. 

The other décision of that court to which I referred was that of Com. 
V. Barry, 116 Mass. 1. There the défendant had been prosecuted to 
conviction in the court below for receiving from an officer of a national 
bank money which that officer had embezzled, knowing that it had been 
Btolen. The défendant had pleaded to the jurisdiction, insisting that 
the circuit court of the United States had exclusive cognizance. On 
writ of error to the suprême court that court held that, inasmuch as 
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the pénal section of the national banking act did not make the receiv- 
ing of embezzled money of a national bank by a person not an officer 
of the bank an offense against the United States, the case of the de- 
fendant was cognizable in the state court, and his plea must be over- 
rulsd. Thèse cases are sufEcient to illustrate the law of jurisdiction 
on this subject, and I need not cite any others. It is true that the 
courts of two or three other states hâve held otherwise, but in ail such 
décisions the phrase "exclusive jurisdiction" is construed to mean "con- 
current jurisdiction," and the term "exclusive" isheld to mean "not ex- 
clusive." I am sorry that my own mind is incapable of comprehend- 
ing the logic by which plain words having plain meanings are thus meta- 
morphosed ipto other words with other meanings. The law giving ex- 
clusive jurisdiction of offenses against the United States to the courts of 
the United States is founded upon the great principle of the common 
law and of humanity, that where a man is once tried for a criminal 
act by a court having jurisdiction of the offense he shall not be har- 
assed, nor his liberty imperiled, by prosecutions for the same act in 
other tribunals. This principle is far transcendant in importance to 
any question as to the relative dignity of différent sovereignties, eacb 
claiming jurisdiction over spécifie classes of crime. The motion to 
postpone must be denied. 



In re Loney. 

(CHreuit Court, E. D. Virginia. February 19, 1889.) 

CoTTRTs — Jurisdiction — Fbdekal Courts. 

Défendant was charged before a state court with perjury in having testifled 
falsely before a notary public in a proceeding under Rev. St. U. S. c. 8, tit. 2, 
regulating the taking of testimony in a contest for a seat in the bouse of rep- 
résentatives of the United States. Held, that the offense is cognizable only 
by the fédéral courts, under Rev. St. U. 8. § 5393, providing for the punish^ 
ment of perjury in any case in which the laws of the United States authorize 
an oath to be administered, and the second section of the judiciary act of 
August 13, 1888, giving the United States courts exclusive cognizance of ail 
crimes cognizable under the authority of the United States. 

Application for Hàbeas Corpus. 

Edgar AUan and /. S. Parrish, for petitioner, 

R. A. Ayers, Atty. Gen., for the Commonwealth. 

Hughes, J. Wilson Loney was arrested by a state ofScer for trial 
before a state tribunal on a charge of perjury, alleged to hâve been com- 
mitted in testifying as a witness in a contest for a seat in the house of 
représentatives of the United States, directed and regulated by an act of 
congress, before an officer deriving his power to take testimony in such 
contest solely from an act of congress. See title 2, c. 8, Rev. St. U. S. 
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The contèsti în whicja Loney testified îs not within the purview of any 
law of Virginia, and is unknown to the jurisdiction of the state courts. 
It is especially and exclusively s. fédéral proceeding. A notary public 
is a State officer, having power to administer any oath required by state 
law, and no other. He bas no power to administer oaths required by 
acts of congress, unless he is expressly authorized to do so by act of con- 
gress, in doing which he acts as an ofBcer of the United States, and not 
as an ofBcer of the state. This writ is issued by authority of section 753 
of the Revised Statutes of the United States, which allows it "in any case 
in which the prisoner has done an act" — that is to say, bas testified — 
"in pursuance of a law of the United States." Perjury committed be- 
fore any officer in such a contest is amenable to punishment under sec- 
tion 5392 of the Revised Statutes of the United States, which déclares 
that "every person who, having taken an oath before a compétent tri- 
bunal, officer, or person in any case in which a law of the United States 
authorizes an oath to be administered, that he will testify * * * 
truly, willfuUy and contrary to such oath states any material matter 
which he does not believe to be true, is guilty of perjury, and shall be 
punished," etc. And the second section of the judiciary act of August 
13, 1888, in a clause which has been continued in ail the judiciary acts 
of congress since 1789, provides that "the circuit courts (concurrently 
with the district courts) of the United States shall hâve exclusive cogni- 
zance of ail crimes and offenses cognizable under the authoritj' of the 
United States except as otherwise provided by law." And there is no 
act of congress "which provides otherwise" in respect of perjury, when 
committed in circum stances wherein it is an offense against the United 
States. Section 711 of the United States Revised Statutes repeats and 
emphasizes the provision of the acts of 1789 to 1888. 

In gênerai, and indeed in the great majority of cases, perjury is an 
offense against the state, cognizable exclusively by the state courts. But 
when committed by persons designated by pénal laws of congress, in pro- 
ceedings prescribed and regulated solely bj' acts of congress, it is an of- 
fense against the United States, and is exclusively cognizable by the na- 
tional courts. It is contrary to the policy of the law and to the princi- 
ples of humanity that a person shall be amenable to trial and punishment 
for the same act in two différent tribunals belongingto différent jurisdic- 
tions. Undoubtedly there are cases in which this policy of the law 
would seem to be ineffective. In an élection where a member of congress 
and a state officer are voted for at the same time a false oath by the 
voter would be cognizable in both the national and state courts, and the 
latter would be generally left to deal with it. So, when a murder is 
committed, and the fatal shot is received in a national fort or dock-yaçd, 
and death ensues out of such place in an adjoining county, the dual ju- 
risdiction would again occur, and that court would proceed to trial and 
judgment which first took oognizance of the offense. Thèse are excep- 
tions to the exclusive rule of jurisdiction, and bring into exercise the 
comity of courts. I think it is to thèse cases that section 5328 of the 
United States Revised Statutes refers. 
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But the case at bar does not resemble tbose tbat bave been referred to. 
The contest for a seat in the house of représentatives is a proceeding un- 
known alike to state législation and the state judicatories, and violations 
of the laws of congress regulating it are offenses against the United States, 
and not against the state, of which the national courts hâve exclusive 
jurisdiction. The leading authority in support of this proposition is the 
décision of Mr. Justice Bradley in the case of Ex parte Dock Bridges, in 
2 Woods, 428. The prisoner must be discharged from the custody of 
the state officer, and, if proper complaint be made, mugt be taken into 
custody of the marshal of this court, to be dealt with as provided for by 
the laws of congress. I hâve heard this case in circuit court, and will 
make the order of discharge in this court in order that if I bave erred in 
this ruling the matter may at once be taken to the suprême court of the 
United States, where, being privileged, it may be decided without delay. 



United States v. Small. 

(Circuit Court, E. B. Virginia. March 2, 1889.) 

EiiEcnoHS ahd Votbks — Akbbst of Votebs at Polis. 

There is no law authorizing the arrest of a person while offering hls ballot 
at the polis, for any cause relating to bis right of suffrage. 

Indictment against G. G. Small for unlawfuUy preventing a qualified 
voter from exercising bis right of suffrage. 

J, 0. Gibson, U. S. Atty., and Whitehurst & Hugkea, spécial assist- 
ants, for the United States. 

R. O. MirshaU and John W. Happer, for défendant. 

Hughes, J., (char ging jury.) The indictment which we are trying 
charges, among other things, that the défendant, G. G. Small, judge of 
élection at the poils of the Third ward of the city of Portsmouth, did, 
at the élection of a member of congress held on the 6th day of Novem- 
ber last, by force, unlawfully prevent a qualified voter, William H. 
Johnson, from freely exercising the right of suffrage in that élection. 
The évidence shows that the "force" exercised by Small was bis order- 
ing the arrest of William H. Johnson while offering to vote, and direet- 
ing his abduction from the poils. The case is important in only one of 
its features, namely, in the fact of the arrest of a citizen at the poils 
while offering his vote, for some cause relating to his right of suffrage. 

The défendant himself testified that he ordered the arrest of Johnson 
while standing at this poils offering to vote, because of a matter relating 
to his suffrage. Stripping the case of ail other circumstances, — ^leaving 
out of considération the cumulative charges usually inserted in indict- 
ments to meet supposed features of the évidence yet unknown to the 
pleader, — 'I shall confine myself in what I shall say to this prominent 
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feature ôf this case. Our statu te-books, state and national, will be 
searched in vain for a law authorizing the arrest of a person offering to 
vote for any niatter connected with his suffrage while at the poils, offer- 
ing his ballot. The laws are careful and minute in provisions designed 
to protect the citizen in the exercise of this high privilège. But they 
contain no clause authorizing his arrest at the poils, and imprisonment 
for offering to vote. If they did contain provisions susceptible of such 
an interprétation by the Dogberrys of the hustings, the courts would, by 
construction, erase them from the statute-book, and déclare them uncon- 
stitutional, null, and void, as infringing the fundamental right of the 
citizen to cast his vote free from ail fear for his liberty and safe.ty. I 
may add that the law takes great pains to provide that the vote shall be 
promptly received when offered on élection day. The object of registra- 
tion — which is given for several days at a time at several periods of the 
year — is to ascertain who are legally entitled to the élective franchise, to 
record the facts of their identity, and to fix the precincts at which they 
are to vote. The object of registration is to remove ail necessity for de- 
lay in receiving the votes, and poUing them promptly on élection day. 
The law does not intend that the judges of élection shall consume time 
with frivolous interrogations, and obstruct the course of voting by inqui- 
ries which bave already been made and setfled by the registrars. True, 
section 127 of the Code of Virginia, in force since May 1, 1888, au- 
thorizes the judges to challenge on suspicion, and to hear challenges, to 
tender the voter's oath as a means of saving time, and even to reject a 
vote on their own personal knowledge or on légal proof that the person 
offering bas not the right of suffrage; but it contemplâtes in ail thèse pro- 
visions that the inquiry shall be speedy and summary. Its object is to 
sècure expédition, and by proceedings before registrars to relieve the 
judges of élection of ail inquiries except as to the identity of the person 
offering his ballot with the person registered. So that the judge of élec- 
tion who goes beyond this inquiry into matters settled by registration, 
himself obstructs the élection with which he is charged, and which he is 
sworn to conduct according to law. The law also takes great pains to 
secure quiet and order at the poils, and orders the prompt arrest of per- 
sons conducting themselves in a noisy, riotous, tumultuous, or insulting 
manner at or about the poils. It does thèse things for the protection of 
the voter and of the ballot-box. AU its provisions of this character are 
intended, directly or indirectly, to secure to the voter the right freely 
and securely to cast his ballot withoutfear or intimidation. It nowhere 
authorizes the arrest of the citizen offering his ballot. If he votes fraud- 
ulently, if he falsely swears when put upon the voter's oath, he may be 
arrested afterwards at another time and place, and, if found guilty, may 
be punished. His vote may at another time and place be excluded from 
computation, or it may be rejected by the judges at the time it is offered. 
But at the poils, claiming and offering his baUot, his right to be there 
for the purpose of voting is sacred, and his person inviokble. The law 
hedges him around on élection day with ail the protection which it can 
give to secure him in the free and fearless exercise of the highest priv- 
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ilege of the American citizen. To arrest hira iu the exercise, or atteinpt 
to exercise, this privilège, goes much farther than his own case. The 
loss of one vote is not the only effect of the arrest. It produces wide- 
spread and gênerai fear and trépidation among the whole ciass of poor 
and friendless voters, of which he is but one. If the ofïicers charged 
with the duty of receiving the ballots of citizens could legally arrest them 
in the act of offering the suffrage, intimidation would become épidémie, 
the infection would be gênerai, and the suffrage would beacurse instead 
of blessing to the humble workers of the country The élective franchise 
is the basis and safe-guard of republican institutions. It is that which 
distinguishes the American citizen from the serf and peasant of Europe, 
who dare not stand erect, and look the privileged classes in the face. 
There the man is drafted into the army, and the woman may often be 
seen working, in the field, yoked beside an ox, or a goat, or even a dog, in 
tilling the soil. The ballot, in the hands of the working classes, is our 
protection from the condition of things presented in the old countriea. 
The ballot is of little value to the powerful and strong. The most ôf 
them — drones of society — eau protect their rights by other means. 
But the workers in the hive hâve no protection comparable in value and 
efficiency to the ballot. And when, by any means, especially that of 
arresting the obscure and friendless citizen in offering his vote on élection 
day, the free and fearless use of the ballot is destroyed, our country will 
be already on the highway which leads to the ruin of republican institu- 
tions. The protection of this right is the duty of the courts and juriès 
of our country. This court and its ofScers hâve donc their duty in this 
case, and it only remains for you to do yours. 

I must not omit to say that, although the arrest of William H. John- 
son at the poils was illégal, whether he was a qualified voter or not, yet, 
under the wording of the indictment, the défendant cannot be found 
guilty, unless Johnson was a qualified voter. On this point it was shown 
in évidence that he was duly registered in 1884, and that he had voted 
unchallenged in each and every élection since that registration. When 
his "vote was chaUenged at the élection of the 6th of November last, the 
fact of his registration and subséquent voting established the presump- 
tion that he was a légal voter, and this presumption could not hâve been 
disregarded by the judges of élection, unless the requirements of section 
127 of the Virginia Code were first complied with. It was their duty 
under that section, before they could reject his ballot, first, to adminis- 
ter the voter's oath, which he demanded to take. Not until after he had 
taken that oath could they hâve had any légal right to reject his ballot, 
and even then they could not reject it except upon record, or légal proof, 
or their own personal knowledgé of his incompetency The évidence 
shows that they did not administer the voter's oath to him, and their re- 
jeetion of his ballot was for that reason alone illégal and null. Under 
thèse circumstances he must be presumed to hâve been a qualified voter, 
and it is your duty so to assume. 

The évidence shows that a placard was put up in the élection iroom 
showing the instances in which persons of the same or similar names 
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were regîsterèd in différent prëcincts of that piart of the country. This 
placard gave Ihe name of one William Johnson as registered in the pre- 
cinct next to the Third ward of Portsraouth. It was contended by coun- 
sel that this showing of the placard, supported by a challenge froin out- 
side the room, constituted, under some peculiar provision of the Code of 
Virginia, a criminal eomplaint against William H. Johnson, and justi- 
fied his arrest and abduction from thé poils. If that were so, the jails of 
Virginia on élection days would befilled with Johnsons, Browns, Sraitha, 
Joneses, Marshalls, Washingtons, Jeffersons, and Madisons. If that were 
so, it would be incumbent on ail of us who bear names like those of per- 
sons in other prëcincts to march to the jails to be locked up on élection 
days, instead of repairing to the poils to exercise the highest right of 
freemen. And I could not help feeling that the intelligence of the jury 
and the court were not much fiattered by the urging of such a pretension 
upon them. No, gentlemen, there can be no légal arrest of a voter on 
élection day for âny cause relating to his suffrage. In the temple of the 
republic the place on which citizens stand in casting their votes is sa- 
cred ground, and the ballot-box is an altar before which their persons 
and liberty are inviolable. 

In this case, I leave out of considération ail other évidence and ail other 
features except the one which gives it importance, — the arrest of a voter 
at the poils in the manner shown in this case. It is charged that the de- 
fendant at the bar, by force, unlawfully prevented the voter, William H. 
Johnson, from freely exercising his right of suffrage, and the évidence is 
that this force Was exercised byordering the voter's arrest at the poils, 
and his abduction from the voting place. I charge you, gentlemen, that 
this axiest and abduction were unlawful, and turn the case over to you. 



United States v. Wiqht. 

District Court, E. D, Miehigan. March 10, 1889 

1. Post-Opficb^Labcent prom Mails— Eev. St. TJ. S. § 5467. 

The two clauses of Eev. St. U. 8. S^ 5467, describe twos'eparate and distinct 
ofiEenaes, viz. : (1) Secreting, embezzling, or destroying a valuable letter; and, 
(2) Btealin^ the contents of such letter. Thèse two clauses should be read 
dïBjunctively. 

8. Samk— Indictment. 

It is not necessary, in an indictment under the flrst clause for secreting and 
embezzling, to allège that the letter had not been delivered to the party to 
whom it was directeâ; nor, under the second clause, forstealing the contents, 
to allège that the letter was intended to be conveyed by mail or mail carrier. 

S. Same— IfBTTESs Dbpositkd in Lbtteb-Box. 

It is sufficient évidence that letters are "intended to be carried by a letter 

carrier" thatthey are deposited in pillar-boxes to be carried to the post-oflace. 
' ' althoùgh it be intended to intercept them after they hâve passed through the 

hands of a suspected employé. 
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4. SaMB— DeCOT IJBTTBR. 

It is no défense to an indictment of a post-oflSce employé for embezzlement 
that the letter embezzled was a "decoy, " addressed to a fictitious person or 
place, and was never intended to be delivered, nor tbat it was made up so as 
to attract attention, and indicate that it contained money. 
{Syllabua by the Court.') 

Indictment for embezzlement from the mails. On motion in arrest of 
judgment, and for a new trial. 

Défendant, Charles H. Wight, Avho was an employé in the post-office 
at Détroit, was convicted, under Rev. St. U. S. § 6467, of embezzling 
certain valuable letters, and also of stealing their contents. The first, 
third, and fifth counts charged him with embezzling certain letters con- 
taining money, which came into his possession in the regular course of 
his officiai duties, and were intended to be carried by letter carrier; but 
there was no averment in either count that the letter had not been deliv- 
ered to the party to whom it was addressed. The second, fourth, and 
seventh counts charged him with stealing the contents of the same letters 
before they had been delivered to the party to whom they were di- 
rected; but there were no averments in either of thèse last counts that 
the letter was intended to be conveyed by mail, or carried or delivered 
by any mail carrier, etc. In support of the motion in arrest of judg- 
ment it was urged that the indictment was fatally defective, and in sup- 
port of the motion for a new trial that it appeared that the letters were 
decoys, and were addressed to lictitious persons, and to post-offices, 
streets, or buildings which had nô existence, with the design that they 
should be intercepted after they had passed through defendant's hands, 
and before they left the post-office at Détroit. 

Charles T. Willins, Asst. Dist. Atty. 

H. M. Duffield, for défendant. 

Before Bkown and Jackson, JJ. 

Beown, J. The circuit judge and myself had occasion not long sînce 
to hold that section 5467 covered the offense of secreting and embezzling 
valuable letters, as well as stealing their contents. U. S. v. Atkinscm, 34 
Fed. Rep. 316. A similar ruling had been made by Judge Benedict in 
x U..S. v. PeU^etreau, 14 Blatchf. 126, although this case escaped our at- 
tention at the tirae. It is intiuiated in both opinions, however, that the 
Word "and" might be implied to connect the two clauses of the statu te, 
and thus remove every possible doubt as to its construction. Perhaps 
it would hâve been well to hâve substituted "or" for "and," and thus 
removed any doubt as to the disjunctive nature of the two clauses, since 
the twenty-first section of the crimes act of March, 1825, from which 
this act was originally taken, uses that conjunction to connect the two 
clauses, instead of the other. 

The authority of thèse cases is not disputed, butit is insisted that the 
two clauses of the section should be read conjunctively, and the prôviso 
"that the same shall not hâve been delivered to the party to whom it is 
directed" shall apply to both clauses. The case of £7. S. v. Taylar, 1 



108 FEDEKAL EEPORTEB, Vol. 38. 

Hughes, 514, is relied upon as décisive of this proposition, but we do 
not find any such point decided in that case. It was urged by counseï 
in défense of the prisoner that the two clauses of the section constituted 
but one offense, and that the indictment must in each count charge the 
embezzlement, and also the stealing, but this construction was regarded 
by the court as unsound. The words "any such person" were held to 
refer only to any employé in the postal service, and not to an em- 
ployé who has embezzled a letter intrusted to him in the course of his 
officiai duties. The court further held that two distinct offenses were 
created by the section. It is true that in delivering the opinion the 
learned judge remarked that " the letter embezzled and the letter vvhose 
contents are stolen must each be intended to be conveyed by mail, and 
must not hâve been delivered to the person to whom addressed," but he 
doés not undertake to say that counts under the first clause must aver 
that the letter had not been delivered, nor, under the second clause, that 
they were such as were intended to be conveyed by mail or by a letter car- 
rier. The letter embezzled must undoubtedly be embezzled before deliv- 
ery to the person addressed, becauso it has been frequently held that the 
jurisdiction of the fédéral court ceases with the delivery of the letter to the 
àddressee or his agent. So, a letter stolen must undoubtedly be such as 
was intended to be conveyed by mail or carried by a mail carrier, since 
the statute has clearly no application to private letters or dispatches in- 
trusted to one person to be delivered to another, or to letters which are 
not a fit and proper snbject of deposit in the mails. We quite agrée 
with the conclusion of the learned judge in the Taylor Case that the sec- 
tion in question defines two separate offenses, and we think that a count 
couched in the language of either clause is sufficient. 

The motion for a new trial raises a much more serions question. The 
letters were decoys, prepared by the détectives of the post-office depart- 
ment in such a manner as to indicate that they contained money. They 
were addressed to fictitious persons, and to non-existent places of deliv- 
ery, and were deposited in différent boxes in the city of Détroit, with 
the intent that they shouJd be taken up by the postmen or carriers, car- 
ried to the post-office, and delivered to the défendant, and, in case he did 
i?ot embezzle thepa, to be returned to Mr. Smith, the détective. The 
duties of the défendant were to sort and place in the proper réceptacle 
in the post-office letters which did not go directly to the carriers by rea- 
son of imperfect addresses. AU the letters described in the indictment 
came into the post-office in the usual course of business. They were 
laid upon the table, or put into a réceptacle of which it was the duty of 
the défendant to examine the contents, in pursuance of a plan to test 
him; and it was the understanding that if any of thèse letters should 
pass through his hands they were to be taken by the superintendent of 
mails and returned to the détective. Défendant contends that under ail 
the oircumstances the conviction cannot be sustained, because the letters 
were not intended to be conveyed by mail, or carried or delivered by any 
naail carrier, within the pieaning of section 5467. If counsel inténd by 
tljiis to assert that a decoy or test letter cannot be the subject of embeziî>' 
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ment, or its contents of larceny, under this section, I can only say that 
9 out of 10 convictions of post-office employés in this district for the 
past 30 years hâve been secured by means of decoys; that a large major- 
ity of the cases reported in the books were based upon decoys; and that 
dozens of men throughout the country are undergoing punishment for 
interférence with this class of correspondence. Such a gênerai consensus 
of opinion on the part of courts is certainly a strong argument in favor 
of its soundness, and since the décision of Mr. Justice Nelson in the case 
of U. S. V. Cottingham, 2 Blatchf. 470, and that of Mr. Justice Cue- 
Tis in U. S. V. Foye, 1 Curt. 364, we had not supposed it to be a matter 
of doubt. Even in the opinion of Judge Dillon in U. S. v. Whittiei; 5 
DiU. 36, and in that of Mr. Justice Haelan in U. S. v. Matthewa, 35 Fed. 
Rep. 890, there is an explicit récognition of the propriety of making use 
of decoy letters for the purpose of detecting frauds upon the post-of- 
fice department. There is nothing inconsistent with this in the English 
case of Reg. v. Gardner, 1 Car. & K. 628, or in Raihbone^s Case, Car. & 
M. 220. Indeed, in Reg. v. Newey, 1 Car. & K. 630, note, and in Reg. 
V. Poynton, 9 Cox, Crim. Cas. 249, there is also a récognition of the lawr 
fulness of test letters; and in Reg. v. Young, 1 Denison, Cr. Cas. 198>the 
court held unanimously that a decoy letter with a fictitious address, 
posted only to test the honesty of the prisoner^ was within the statûte. 
On principle there is a clear distinction between artifices used to detect 
persons suspected of being engaged in criminal practices and means used 
to tempt them to adopt such practices. Thus it would be clearly im- 
properto put counterfeit money in the hands of a suspected person, that 
another may go and induce him to pasa it or sell it in order to lay the 
foundation of a com plaint; but it bas never been doubted that a détective 
may purchase counterfeit money of a suspected person for the purpose 
of ascertaining whether he bas it in possession. An excellent discussion 
of the subject and coUocation of authorities by Mr. Wharton will be found 
in a note to Bâtes v. U. S., 10 Fed. Rep. 97. 

Defendant's main reliance in this case, however, is upon the fact that 
the letters were addressed to a fictitious person, and to a post-office, 
Street, or number (varying in each case) which did not exist, with the 
design that they should be intercepted if they passed safely through 
his hands. Thèse letters were ail deposited in the regular boxes in dif- 
férent parts of the city, and were intended to be carried by letter oarrier 
to the post-office at Détroit, within the literalism of the statute. It is 
then ônly by importing into the act words which are not found there, 
viz. , that they must be intended to be earried to " their place of destina- 
tion," that the letters are taken out of the language of the statute. We 
know of uo authority which holds directly that a letter must be iùtended 
to be carried through the mail to the person to whom it is addressed. 
On the contrary, it was expressly held by Mr. Justice Curtïs in U.S. v. 
Foye, 1 Curt. 364, that the purpose of the writer not to bave the letter 
go to its apparent destination did not afî'ect its character, or prevent it 
from being a letter intended to be transnjitted by post, or take.it out of 
the protection of the statute; and in Reg, v. Ymmg, 1 Denison, Cr. Cas. 
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198, ît was also held thàt it rriade rio différence that the letter contained 
a fictitious address. Any letter which is not written bona fide for the 
purpose of communicating inteUigence to the person whose name is upon 
the envelope is to a certain extent a fictitious letter, and it seems to us 
to make little différence whether the address be to an existent or non- 
existent person. AU the cases cited by the counsel for défendant are dis- 
tinguishable from this in the fact that the letter was laid upon the table 
of the suspected person with the design of being immediately inter- 
cepted, and the évidence excluded the idea that it was intended to be 
carried a rod by mail or carrier; in short, it was not wiihin the words 
of the statute. Thus in U. S. v. Rapp, 30 Fed. Rep. 818, the package 
was placed dîrectly in the "nixes " basket, of which défendant had charge. 
"It was," says the court, "to be torn open where it was placed." De- 
fendant took it eut of the basket, and embezzled it, and it was held not 
to be intended to be conveyed by mail; but the learned judge expressly 
declined to say that a decoy letter, when regularly mailed, might not be 
the subject of embezzlement. The same practice was pursued in Eeg. 
y. Rathbone, Car. & M. 220, and in Queen v. Shepherd, 25 Law J. M. 
Cas. 52, and in both cases it was held not to be a post letter upon that 
ground; while in Reg. v. Young, 1 Denison, Cr. Cas. 198, the letter was 
mailed in the ordinary way, and the conviction waa sustained. In the 
case of U. S. v. Dmicke, 35 Fed. Rep. 407, it is broadly decided that a 
decoy letter with a fictitious address is not within the statute, but in this 
part of ithe opinion we find ourselves unable to concur. It surely will 
not be contended that a letter accidentally misdirected to a person or 
post-office that did not exist could not be the subject of embezzlement; 
and we are unable to perceive why a decoy letter, intentionally misdi- 
rected for the purpose of its reaching the hands of the défendant, stands 
upon any différent principlcj if it be once conceded that the statute ap- 
plies to decoys. There are undoubtedly certain intimations made by 
Mr. Justice Harlan in U. S, v. Matthms, 35 Fed. Rep. 891, adverse 
tothe views hereexpressed, but the case itself differs from the one under 
discussion in the point already alluded to, viz. , that the letter was never 
regularly mailed or intended to be carried, but was thrown upon the 
dumping table, from which it was transferred to the backing or cancel- 
ing table, where défendant was working, and at which the embezzlement 
took place. It is true that he says: "A letter intended to be conveyed 
bymail is one which is intrusted to, or cornes into the possession of, 
some postal etnployé, to be transmitted by means of the mail or mail 
agencies of the United States to the person to whom, under whatever 
name it is addressed; or, which is the same thing, to some person au- 
thorized to réceive it from the mail before or after it has reached the par- 
ticular place to which it iS directed ; " 'and he holds "that it cannot be 
that a letter is intended to bé côiiveyed by mail, within the meaning of 
thé statute, when the postal authorities, acting in co-operatibn with the 
Seilder, in tend, after the letter is put in the mail, to résume possession 
of it themselves, or to permit thie sender to do so before it reaches the 
h^ds of any carrier, messenger, or other postal employé for delivèry tô 
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the proper person." Notwithstanding this language, we do not think 
the learned jijstice means to say that a letter which is designed to be in- 
tercppted by the post-office authorities before it reaches its place of des- 
tination is not within the statuts, since he quotas and distinguishes the 
case of U. S. v. Foye, 1 Curt. 364, in which Mr. Justice Ctjrtis held ex- 
pressly that the purpose of the writer not to hâve the letter go to its ap- 
parent destination did not affect its character, or take it out of the pro- 
tection of the statute. "If," says Mr. Justice Haelan, "it had Bp- 
peared in that case that the letter was not intended to be conveyed by 
post at aïl, it is obvions that he would hâve held that no conviction could 
behad;" and that is evidently the gist of his décision in the Case of Mat- 
ihews. Like ail the cases previously cited, it is readily distinguishable 
from the one under considération in the important and essential fact that 
the letter was never intended to be conveyed at ail. We regard the words 
*' intended to be conveyed by mail" or carrier as simply descriptive of the 
character of the letter as niailable màtter, and are satisfied by évidence 
that the letter was so conveyed before or after it reaohed the hands of the 
défendant. 

A single considération remains to be discussed. Did the inspector ex- 
ceed his authority in putting the raoney into the envelope in such a way 
as to apprise défendant that the letter probably contained an article of 
value? In the note to Bâtes v. U. S., 10 Fed. Kep. 97, to which allu- 
sion ha& already been nîade, it is said that, if an employé be suspected 
«f stealing money, "I may mark money, and hâve it exposed iu Buch a 
way as to attracthis attention; and if he steal it, and if he subsequently 
be presented for larceny, he eannot défend on the ground that a trap wâs 
laid for him," — and a number of authorities are cited in support of the 
proposition. Défendant relies in this connection upon the case otSaun- 
ders v. People, 38 Mich, 218. No such point, however, was decided in 
this case; but tvPo judges expressed the opinion that the conduct of a 
policeman in leaving the court-room door unlocked, so that the prisoner 
«ould get certain, papers that he desired, was indefensible. This opin- 
ion, however, is in direct conflict with that of Rex v. Egginton, 2 Bos. & 
P. 508; Reg. v. Lawrance, 4 Cox, Crim. Cas. 438; Reg. v. Johnson, Car. 
A M. 218; and with iî^gf. v. WiRiams, 1 Car. & K. 195. We think that 
no obstacle should be thrown in the way of the détection of crime that 
■does not amount to a practical indacement or solicitation to commit it. 

The true doctrine in respect to laroeny is thus stated by Chitty, (3 
Crim. Law, 925:) If the owner, in order to detect a number of men in 
the act of stealing, directs a servant to appear to encourage the design, 
and leads them on until the offense is complète, so long as he did not 
induce the original intent, but only provided for its discovery after it 
was formed, the criminality of the thieves will not be destroyed. 4 Bl. 
€omm. 230, note; 2 Whart. Crim. Law, § 1859j 1 Bish. Crim. Law, 
5 344; Alexander v. State, 12 Tex. 640. 

Both motions are overruled. 
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Thompson et al. v. Rand-Avery Supply Co. 

SaME V. COFFIN. 

{Circuit Court, D. MassachusetU. February 5, 1889.) 

Patbntb for Intentions— iNPKiKaEMBNT—PBELiMiNAET Injunction. 

In a suit for the infringement of a patent, a preliminary injunction will be 
denied where the court ia doubtf ul on the question of infringement, and pre- 
liminary iniunctious in otber cases for the infringement of the same patent 
bave been denied. 

In Equity. On motions for prelimînary injunctions. 

Suits by Henry G. Thompson and othera against the Rand-Avery 
Supply Company, and by same complainants against L. P. CofEn, for 
the infringement of letters patent No. 136,340, February 25, 1873, to 
Samuel W. Shorey, for an, improvement in machines for forming staple- 
seams in leather. For a description of the invention, see Thompson v. 
GUdersleeve, 34 Fed. Rep. 43. 

J. E. Maynadier, for complainants. 

H. D. DonnéUy, for défendants. 

CoLT, J, In order to grant the motion for a preliminary injunction 
now prayed for I must be satisfied that the défendant uses the inclined 
or retreating anvil, n, whieh is one of the éléments of the third claim of 
the Shorey patent, or its équivalent. Upon an examination of the papers 
before me, I hâve considérable doubt whether defendant's rest or sup- 
porter, whieh has no incline or bevel, can be said to be the équivalent 
of the inclined anvil, ti, or whether thé défendant can fairly be said to 
use the combination of devices, or the équivalents contained in the third 
claim of the Shorey patent. JudgeBLODGETT, in the case of thèse plain- 
tiffs against the E. P. DonnellManufacturing Company,' where the same 
question arose, refused an injunction; and after the opinion of Judge 
Wheeler in the case against the American Bank-Note Co. , 35 Fed. Rep. 
203, he stiE refused to modify his opinion. It further appears that 
Judge Shiras of the district of Minnesota denied similar motions in sev- 
eràl cases brought by thèse complainants against différent défendants.' 
In view of the doubt in my mind on the question of infringement, I think 
I ought to follow the rulings of Judge Blodgett and Judge Shiras and 
deny the motion. Motion denied. 

The same order may be entered in the case of the complainants against 
L. P. Coffin. 

.''JDfotrepprted. • 
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RoYER V. Coupe d al. 

{Cireuîi Court, D. Massachusetts. March 18, 1889.) 

Patents toe Intentions— Bxtbnt of Claim— Pkocess poe Treating Hidbs. 
The claim in letters patent No. 149,934, April 21, 1874, iasued to Herman 
Royer is "the treatment of the prepared raw hide in the manner and for 
the purposes set forth. " The method of treatment described was (1) the re- 
moval of the hair from the hide by means of sweating; (2) drying the hide 
perfectly hard; (3) inserting it in water for 10 or 15 minutes; (4) fulling or soft- 
ening it by mechanical means; (5) spreading on it a certain warm liquid mixt- 
ure; (6) fiilling in the mixture in a suitable machine; (7) moistening the hide 
4 or 5 times during the day ; (S) stretching it, and cutting it into suitable pièces. 
The spécification states thatthe patentée avoids the use ot lime, acid, or all^ali, 
and that it is necessary to use a préparation substantially sucb as that de- 
scribed to render the raw hide fit for use and durable, and cbntains the words 
"after the removal of the hair from the hide by means of sweating, — a process 
familiar to every tanner, " etc. It was flrst sought to limit the claim to a 
method of preparing raw hides for belting by the fulling and bending opéra- 
tion and the preserving mixture, but the claim was refused by the patent- 
office, both of those things being old. Held, that the claim covèrs the whole 
; treatment, and is not infringed where the first step of the process is omitted. 

In Equity. 

Bill by Herman Royer against William Goupe and others for the in- 
fringement of a patent. 
M. A . WhealUm and lAvermore & Fish, for complainant. 
B. F. Thurslon, W. H. Thurston, and Manud Eyre, for défendants. 

CoLT, J. This suit is for the alleged infringement of letters patent No, 
149,954, dated April 21, 1874, granted to Herman Royer, the complain- 
ant, for an improvement in the treatment of raw hide for belting. The 
patent is for a process consisting of a séries of steps which are set forth 
in the speciBcation. The language of the claim is as foUows: "The treat- 
ment of the prepared raw hide in the manner and for the purposes set 
forth." The method or treatment described in the spécification consists 
of a séries of eight successive steps: (1) The removal of the hair from 
the hide by means of sweating; (2) drying the hide perfectly hard; (3) 
inserting the hard, dried hide in M'ater for 10 or 15 niinutes; (4) fulling 
or softening the hide by mechanical means; (6) spreading upon the hide 
in a warm, liquid state a mixture composed of 20 parts tallow, 2 parts 
wood tar, and 1 part resin; (6) fuUing or stuffing this mixture into the 
hide in a suitable machine; (7) moistening the hide with water 4 or 5 
times during the day; (8) stretching the hide, and cutting into pièces 
suitable for belting. In the construction of this patent, the question 
meets us at the outset whether the claim was intended to cover ail or only 
a part of the successive steps which compose the Royer treatment, as de- 
scribed in his spécification. The ambiguity arises from the wording of 
the claim. The language is: "The treatment of the prepared raw hide 
in the manner and for the purposes set forth." Does this mean the 
method of preparing raw hide in the manner set forth, or do the words 
"prepared raw hide" signify a hide which has been subjected to one or 
v.38F.no.2— 8 
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more of the steps which make up the Eoyer process, and as a resuit lîmît 
Ihe claim to the subséquent steps of the process? This is an important 
inquiry, because if the claim covers ail the steps of the Royer method, 
then it is mariifeët that the défendants do not inMnge, because they do 
not use the first step of that process. They do not remove the hair by 
means of sweating, but they make use of the liming process for such pur- 
pose, which Royer states in his spécification is to be avoided in his method. 
From a careful reading of the whole patent, and in view of what took place 
in the patent-office, I hâve reached the conclusion that the claim covers, 
and was intended to cover, the whole treatment described by Royer, and 
not a part of that treatment; that the claim means the same as if it read, 
"the method of preparing raw hide in the manner set forth." This is 
the only consistent construction which can be given to the claim. Pre- 
pared raw hide means the finished product, and not the hide subjected 
to one or more steps of the process described. Such appears to be the 
sensé in which the patentée uses the word in his spécification. He says: 

"In order to more f uUy understand my mode of preparing hides, I avoid the 
lise of litne, acià, or alkali. for just to the amount a hide is impregnated With 
such substances it suffers in ils tensile strength and toughness. I am aware 
that hides and skins hâve been prepared by a f ulling or bending opération to 
render tbem pliable, but this mode alon6 doe? not-answer for the préparation 
of machine belts and lacing. It js necessary to make use of ,a préparation sub- 
stantially such as before desoribedi to render the i-aw hide fit for use and du- 
rable." „ 

The plaintiff lays stress upon the following words in the spécification: 
"Àfter thé fëmovâl ôf the hair frôm the hide by means of sweating,*— a 
process familiar to every tanner, — -the hide isdried perfectly hard,"—^ 
indicating that the phrase "prepared raw hide" contained in the claim 
signifies a hide after it has been submitted to the sweating process. This 
is an ingénions and strained interprétation, and is not consistent witli the 
évident meaning of the word "prepared" as used generally in the spéci- 
fication. 

Further, the file-wrapper in the patent-office throws light upon the 
real scope of the Royer patent. ; Royer sought to limit his claim. to a 
method of preparing raw hides for belting by the fulling and bending 
opération and the preserving mixture, but this claim was rejected by the 
patent-office, and he acqûiesced in the décision. The patent-office inti- 
mated, however, that a claim for the treatment of raw hides in the mode 
described in his patent might beallowed, and Royer accordingly aniended 
his spécification and claim in conformity with this suggestion, and the 
patent was consequently granted. In view of the prior state of the art, 
Royer was not entitled to a broad claim for a process which should embrace 
only the fulling and bending opération and the preserving mixture, coni- 
posed of tallow, tar, and resin, for both of thèse things, as appliéd to con- 
verting hides into leàther, were old. It foUows that the only subject- 
matter of invention which Royer could properly claim was the whole pro- 
cess described in his patent comprising the différent steps therein set forth. 
The most tbatçan be saidof the Royer patent is that it was for an im- 
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jjroved prôcess. And' in Ihig vlëw it intist be sBowh thai the défendants 
use ail the différent steps of that process; otherwise there can be nO in-i 
fririgement. The défendants do not use the sweating process, which is 
the first step in the Roy er treatment, and therefore they do not infringe. 
This patent bas been construed by Judge Dedmmond, in the case of Royer 
V. Manufaduring Oo., 20 Fed. Rep. 853, and I agrée with the conclusion 
he reached, namely, that — 

"If this is a valid patent for a process, it must be limited to the précise, or, 
certainly, substantlal, description which bas been given in the spécifications; 
and, in order to constitute an infringement of that process, a person must be 
sliown to bave folio wed subtantially the same process, the same mode of reach- 
ing the resuit, aa is described in tbe spécifications." 

This case bas been ably presented on both sides. If the contention of 
the counsel for the plaintiff was correct, that Royer had invented an en- 
tirely new process, whioh had révolu tionized the art of preparing raw hide 
for belting and other purposes, it might be that the court should give 
that broad construction to this patent which is justified in the case of a 
foundation patent; but when we find, as in this case, that the substan- 
tial steps in the process are ail old, the utmost that Royer is entitled to 
is protection against those who use in substance his précise process. Bill 
dismissed. 



Royer v. Coupe et al. 

{Oireuit Court, D. Maasachusetta. March 12, 1889.) 

Patbhtb pob Inventions— Invention— Machine fob Tebatino Raw Hideb. 
Lettëfs patent No; 173,846, issued January 18, 1876, to Herman Royet, the 
ctaim of which, brOâdly, is for the combination with a raw -hide fuHiog-ma- 
chine of an automatic reverser, are void, the éléments being old, and their 
combination requiring no invention. 

In Eqtiïty. 

Bill by Herman Royer agaîust William Coupe and others for the in 
fringement of a patent. 

M. A. Wheaton and Livermore & Fish, for complainant. 

B. F. Thuràon, W. H. Thurston, and Mantid Eyre, for défendants. 

CôLT, J. This suit is for infringement of letters patent No. 172,346, 
dated Jaiiùary 18, 1876, granted to the complainant for an imppvement 
in machines for treating raw hide. The patent is for an improvèment 
upon the raw-hide fulling-machine which forms the'subject-matter of 
two prior patents, the first dated May 12, 1868, and granted to the com- 
plainant and his brother Louis, and the second bearing date June 22, 
1869, and granted to the complainant. The patent in suit covers the 
attachment to a raw-hide fulling-machine of a shifting device, or an ap- 
paratus whereby the shaft may be reversed automatically. The claim 
is as foUows: 
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"In combînatîon with the drum, A, of a raw-iiide fulling-maehine, operat- 
Ing to twist the leather alternately in one direction and tlie otlier, a shifting 
device for tlie purpose of making the opération automatic and continuous, sub- 
stantially as described." 

Broadly speaking, the claim is for the combination with a raw-hide 
fulling-maehine of an automatic reverser. Now, it cannot be denied 
that the fulling-maehine was old, and further, that automatic revers- 
ing apparatus, in a variety of fonns, including the form shown in the 
patent in suit, was old, and therefore we come to the first proposi- 
tion in this case, — whether the combination of thèse two things for the 
first time constitutes a patentable subject of invention. This identical 
question uuderthis patent was before Judge Drtjmmond in the case of 
this complainant against the Chicago Manufacturing Co., 20 Fed. Rep. 
853, and it was there held, and it seems to me properly, that, under the 
patent laws as construed by the courts, there was no invention in such a 
combination of old devices. In discussing this patent, Judge Dbummond 
says: 

"It seems to me that the évidence shows that this improvement was noth- 
Ing more than the application to raw-hide fulling-machines of an old and well- 
known device used in washing-machines; and tlie testimonyof oneof the wit- 
nesses clearly estabhshes that the plaintifl obtained his idéa from an examina- 
tion and description of the same device used in a washing-machine.aild, undeir 
the suggestion and with the assistance of the witness, applieditto the fulling- 
maehine. It therefore cornes within the rule which has been so long settled, 
that the application of an old device to another analogous use is not a patent- 
able subject, and therefore I think the bill is not maintainable under this prin- 
ciple of tlie patent law, and must be dismissed. " 

There is no reason, upon the présent record, tb doubt the soundness 
of Judge Drummond's conclusions. When Royer had perfected his full- 
ing-maehine so as to make it practicable to applyan automatic reverser, 
he knew exaetly what to do. He applied to Mr. Clerc to constructa re- 
versing apparatus precisely like those which had been applied by hiin to 
washing-machines for some years, and this was accordingly done, and 
the apparatus applied to the fulling-maehine. It is difficult to discover 
any élément of invention in this. Thelearned counsel for the complainant 
has entered into an exhaustive review of the authorities bearingupon the 
question of what constitutes invention, and he seeks to show that what 
Royer did was patentable. But the simple underlying faets in this case 
are to my mind at variance with many of the authorities he cites, and 
with his elaborate reasoning on the subject. Under the law as now ad- 
mjnistered by the courts, I can find nothing patentable in what Royei 
did. and therefore the bill must be dismissed. BiU dismissed. 
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EtECTBICAL ACCJUMULATOB Co. V. JULIEN ElECTRIC CO. et ol. 
(Cireuit Court, 8. D. New York. March 18, 1889.) 

1. Patents for Inventions — Constkuction of Claim — Fauke Secondabt 
Batteeies. 

The spécification in letters patent No. 353,003, issued Jannary 8, 1883, to C. 
A. Faure, describes tha secondary batteries invented by Gaston Planté, in 
■which the plates hâve comparatively limited capacity, and require a long and 
expensive opération for their formation, and states the patentee's object to 
be to prevent Buch waste of time and money, and to construct a more power- 
ful battery. Claim 1 is "as an improvement in secondary batteries, an élec- 
trode consisting, " etc. Held, that a secondary battery, as distinguished from 
a primary one, is an élément of the combination. 

8. Bame. 

There being well-known primary batteries, and well-known secondary bat- 
teries, though there are others not deflnitely classiflable, the term "secondary 
battery," as used in the patent will not be construed as including a primary 
battery which has been exhausted and partially restored by being chargea 
from an independent generator. 

8. Bamb. 

Claiml beingfor"an électrode, "etc., and the ■word8"apair of électrodes" 
being used in ànother claim, and it appearing from a foreign patent and the 
flle-wrapper and the doméstic patent that the patentee's attention was drawn 
to thé distinction between oheàndtwo électrodes, the claim cannot be liinited 
to the use of two électrodes, but a battery containing one Faure ielectrode, 
though the other is dissimilar, is within the claim. if the two opérate to re-. 
ceive and- discbarge electrieity as stated in the spécification. 

4, Baue. 

Claim 1 is for "an électrode consisting of a support coated on one or more 
faces with an active layer of absorptive substance such as metaï or metallic 
componnd applied thereto in the described condition so as to be or instantly 
become spongy, and thus capable of receiving and discharging electrieity, as 
stated; in contradistiriction to a metallic plate itself rendered spongy bythe 
disintegratlng action of electrieity, substantially," etc. It is stated that the 
oxides or salts of lead not soluble in the electrolytè is deemedmost ad- 
vantageous for covering the supports, but that the invention includes gea- 
erally substances capable of àbsorbing and storing electrieity; for example, 
manganèse, or any sait, the oxide of whose base is insoluble; that the active 
material may be applied in varions ways as in the form of paint. paste, or 
cernent, in the form of a deposit by galvanic action or chemicàl précipitation 
or otherwise. In èharging, the electrieity produces a reduced mass of porous 
lead ott one électrode ànd a tnass of peroxide of lead on the other, and in dis- 
charging the reduced lead becomes oxidized, and the peroxidized lead is re- 
duced. Held, that the claim includes a coating soluble in the electrolytè and 
one which is applied after immersion by galvanic deposit orchemical précipi- 
tation from a solution in the liquid. 

5. Bamb— Date of Invention. 

The patentée cannot claim the invention earlier than October 30, 1880, which 
was the date of his French patent, he being then a citizen of France, 
■C Bamb— ANTrciPATiON. : 

The Elèctrïcïan' of 1863 contained an article entilled "Secondary Bat- 
teries. " but there was no évidence that a successfulsecondary battery having 
the characteristicstherein mentioned was ever made, though similar structures: 
were proved inoperative; and in charging sùch battery a reduced mass of 
porousleàd onoue électrode and a mass of peroxide of lead on the otherwere 
not produced. A person skilled in the art, after reading the article, would be 
ùnable to produce a Faure battery in any of its practical forms. Reid no an- 
ticipation. 
•i. Samb. 
, A witness testifled to reading au article 35 years before, and to experiments 
and results by him which would amount to. anticipation. The article waa not 
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produced, and the witness was not corroborated, and some of his statements 
■were shown to be inaccurate, Sinçe then he had taken out more than 30 pat- 
ents, and had written 5,000 articles on scientiflc subjects, none of -which re- 
ferred to the alJeged invention. Held insufflcient to rebut the presumption of 
novelty arising from the grant of the patent 

8. Samb. 

An electrical engineer testîfled that in 1879 he suspended in dilute sulphuric 
acid a lead plate having a coating of lead powder secured to it by means of 
blotting paper, a strip of wood, and a Btring, and opposite this he suspended a 
plate of amalgamated zinc. He also made another cell by suspending two 
such coated lead plates in the electrolyte. He connected the two cells and 
charged them for several hours on each of several days. In one instance he 
made a coating of red oside of lead and in another of litharge. His experi- 
ments were successful, and he made fuU memoranda of them, which were 
Boon af ter destroyed by lire, and which he afterwards undertooli to reproduce. 
though he did not describe particularly the batteries. In July, 1880, he laid 
in dilute sulphuric acid, in contact with metallic zinc, lead plates, some of 
which contained ina erooveyellow oxlde, and others sulphate of lead.whereby 
the oxide and sulphate were reduced to metallic léad, and the zinc was dis- 
solved. He then suspended in one çell two plates which had contained sul- 
phate, and in another two which had contained oxide, and charged them. 
Thèse were afterwards lost. In September, 1880, he treated similarly plates 
which were fllled with litharge and sulphate. On the issue of the Faure pat- 
ent he demanded interférences, and was successful. He was corroborated in 
■' important particulars by three witnesses, who saw experiments. Held an an- 
ticipation, except as to'the method of applying the layer to the électrode in 
the form of paint, paste, or cernent. 

9. SAMB— DlSCLAIMKR. 

As tbe real invention of the patentée was the application before immersion 
In the electrolyte of the active layer, in the form of paste, paint, or cernent, 
insoluble in tbe electrolyte, so as instantly to become spongy, and was gen- 
erally so understood, an'd as such invention was one of great merit, and as it 
is fuUy described in the speciâcation, and the claim as to it would not be 
mutilated by s disclaimer as to the residue, the patent should be allowed to 
stand on flllng such disclaimer, as authorized by Rev. Bt. S§ 4917, 4932, and 
complainant in a suit in which infringement is established may thereupon 
hâve a decree, but without costs. 

10. Samhj— Séries of Celm— Constbtjction of Claim. 

Claim 4 is: "In a secondary battery, a séries of cells comprising each a pair 
of électrodes with an active, spongy layer thereon, combined with non-porous 
partitions between adjacent ceUs, substantially, " etc. The spécification 
States that it is advantageous to apply a non-porous partition to tbe plates so 
as to eut off ail communication between the cells, and that this combination 
of non-porous diaphragms with the électrodes is a portion of the invention; 
that the arrangement permils the employment of thin sheets of lead, while se- 
curing sufficient stiffness, and affording means of securingthe parts without 
leakage between adjacent cells on each side of the leaden plate; that when 
the supporting plates are tobeplaced soas to permit distortion by mechanical 
strain stiffness may be imparted by applying them on wood or hard rubber 
non-porous boards, so as to prevent the passage of liqnid between the cells. 
Held. that there would be no invention in a mère aggregation of cells, but 
that the claiin would be valid by limiting it to the combination of the élec- 
trodes with nbn-poroiis partitions as described. 

11. Samb— Plates for Secondàrt Batteries. 

The claim of letters patent No. 812.599, iSsued Febfuary 17. 1885, to J. W. 
Bwan, is for a perforated or cellular plate for secondary batteries, having the 
perforations or celis extending through theplate în which the active material 
18 packed. Such plates hold the active niaterial securely, extend the area 
of electric communication between the continuous metallic condtictor and the 
porous material, and by their use the warping or fracturing effects of the 
changes of oxidation are almost annulted. Mêla, that the construction Of such 
plates involved patentable invention. 
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13. Same— Expansion of Application. 

The original spécification statedthat the plate shown in the figures was con- 
structed with. cells or caviiies for the réception and rétention of spongy lead, 
and might be closed on one side, as shown in one of the figures, There was 
no évidence of altérations in the drawings, and the file-wrapper showed that 
the original drawings were in the office when the claim for a perf orated plate 
was presented, which was after the original spécification was flled. 3eld, 
that the original spécification described a perforated plate, and that the pat- 
ent in covering it did not unlawfuUy expand the original application. 

18, Samb— Date of Patent. 

A statement in the spécification that the patentée has obtained a prîor for- 
eign patent is not proof thereof, and does not carry the invention back to the 
date of such patent. 

14 Same— Anticipation. 

The application having been filed January 18, 1883, the English patent to 
John B. Sellon, though dated September 10, 1881, was not an anticipation, it 
not having been sealed unlil March 10, 1883. 

16. Samb. 

A witness testified that prier to Augnst, 1881, he made perforated lead plates 
upon both sides of which he precipitated previously prepared lead spônge, 
covering the surfaces and fllling the perforations. He also placed lead sponge 
on one or both of two perforated plates, andthen united them, the sponge be- 
ing retajned between them and fllling the perforations, thus makin^ one 
électrode. He also placed the paste on cloth or asbestos, and inclosed it be- 
tween perforated plates. Woven lead wire was coated with a paste by him 
also. Batteries thus construçted were successf ul. Corroborating testimony 
was given by two others and ihere was no confiicting évidence. Meld an an- 
ticipation, and, if not complété, that there was nothing remaining of which 
to predîcate patentable novelty. 

16. Same— Patentability. 

In letters patent No. 318,838, issned May 36, 1885, to J. W. Swan, the claim 
is: "In a battery plate or électrode composed of a conducting support com- 
bined with active material, the support in the form of a plate with angular or 
équivalent holes, cells, or perforations extending t,hrough the^ame, and sep- 
arated from one another by webs, walls, or partitions of uniform cross-sec- 
tion, the active material bemg placed in said holes," etc. Held, that it cov- 
ered ho patentable invention, not included in the flrst Swan patent. 

In Equity. 

Bill by the Electrical Accumulator Company against the Julien Elec- 
tric Company and William Bracken. 
^edmc H. Betla, for cpmplainant. 
Thmms W. Osbom and Horace M. Rugglea^ for défendants. 

Coxe, J. This is an action for the infringement of four letters pat- 
ent, owned by the complainant, for improvements in secondary electrical 
batteries. One of thèse, No. 266,262, granted to Shaw and Rogers, Oc- 
tober 17, 1882, has been withdrawn from the considération of the court. 
The three in controversy are No. 252,002, granted January 3, 1882, to 
CamiUe Alphonse Faure; and Nos. 312,599 and 318,828, granted, re- 
epectively, February 17, and May 26, 1885, to Joseph Wilson Swan. 
The invention of Faure relates to that class of batteries which give no 
electricity of themselves, and are active only when rendered so by sending 
a currerit through them from an independenfc source of eleetric energy; 
batteries which, being included for a time in a circuit generated from an 
ordinary galvanic battery, for example, become charged so that the}"^ 
Bubsequently give out electricity on the completion of a proper circuit. 
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This process may be repeated an indéfini te number of times. When the 
battery rans down it can be charged again. The inventor describes the 
secondary batteries of Gaston Planté, in which, by a long and expensive 
opération involving weeks, and evenmonths, the plates are formed, but 
with a compara tively limited capacity . To prevent this waste of time and 
money, and to construct a more powerful battery, was Faure's object. 
His électrodes are made, not by the formation of a porous layer by dis- 
integration in the body of the metallic plates, but by adding to suitable 
supports a layer of active material, of the desired depth, in the form of 
a paint or paste, or otherwise, which is, or at once becomes, spongy or 
porous. This active layer may be rendered more porous by mixing with 
the material composing it some inert material, such as crushed coke. 
"In charging, the electricity acts to produce a reduced mass of porous 
lead on one électrode and a mass of peroxide of lead on the other. When 
the battery is discharged, the reduced lead becomes oxidized and the 
peroxidized lead is reduced, until the equilibrium is restored." The 
claims in controversy are the first and the fourth. They are: 

"(1) As an improveraent in secondary batteries, an électrode consisting of 
a support coated on one or more faces with an active layer of absorptive sub- 
stance, sucli as métal or metallic compoutid applied thereto in tlie descrlbed 
condition, so as to be or instantly become spongy, and thus capable of receiv- 
ing and disctaarging electricity, as stated, In contradistinction to a metallio 
plate itself rendered spongy by the disintegrating action of electricity, sub- 
stantially as and for the purpose set forth. " 

"(4) In a secondary battery, a séries of cells, comprising each a pair of 
électrodes with an active spongy layer thereon, combined with non-porous. 
partitions between adjacent cells, substantlally as and for the purpose set 
forth." 

The gênerai défense is want of novelty, which is subdivided as foUows: 
Mrst, prior use; second, anticipation in prior patents and publications;, 
third, public use more than two yeara prior to the application; fourth, 
lack of invention; fifûi, the claims are too broad, and include well-known 
prior inventions; sixth, the patent is ambiguous, and misleading, and 
does not point out the inventions; severdh, the original application wa» 
unlawfuUy expanded by amendments. Non-infringement of the fourth 
claim, if construed to mean that the électrodes must be applied to the 
pa;rtitions, is also alleged. 

That the language of the patent is ambiguous, and especially so as it 
relates to the first claim, seems to be conceded on ail hands. If other 
proof were needed that it is not written in the most perspicuous language,, 
it wiU be found in the fact that the record contains nearly 2,000 pages,, 
the greater part of which, as well as of the briefs, which aggregate 41 L 
pages, is devoted to an eS^ort to ascertain its meaning, — an efibrt which, 
bas hardly crystalized into a démonstration upon any one of the points, 
in controversy. 

In construing the first claim it should be remembered that it is limited 
to an improvement upon the well-known batteries of Gaston Planté, who- 
was the creator of practical secondary batteries. The art began with him. 
,A secondary battery, as distinguished from a primary battery, is, there- 
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fore, one élément of the combination. Télq)hone Cases, 126 U. S. 572, 
8 Sup. et. Rep. 778. A secondary orstorage battery is a battery which 
bas no original power of devoloping a current of electricity, and is active 
only when rendered so bysending a current, elsewhere generated, through 
it. The current produced by the secondary battery, because of the 
change in the surface of the plates, will run in an opposite direction to 
that of the current produced by the independent source of electric en- 
ergy by which it is charged. A primary battery is a chemical generator, 
of electricity which is active by virtue of the materials of which it is 
made. The material of at least one électrode passes into solution during 
the use of the battery. A primary battery is active; a secondary bat- 
tery, in its inception, is passive. The two differ as a spring differs from 
a réservoir. In the former the électrodes are dissimilar, and the battery 
is rendered operative by reason of the attack upon and dissolution of the 
positive électrode in the battery fluid. The other électrode coUects the 
electric energy from the liquid. In the latter the électrodes are initially 
similar, or substantially so. They are not acted upon by the liquid, 
and either may be made the positive or négative électrode by its com- 
munication with the charging source of electricity. "A primary battery 
can only give a certain amount of current in a definite period of time, 
while in the secondary battery the amount of current which may be ob- 
tained from it dépends entirely upon the résistance of the cônducting 
wires discharging it." The current may be much stronger than that ob- 
tained from the charging battery. A primary battery which bas become 
exhausted may be restored to partial effectiveuess by sending a current 
'through it, always in a reverse direclion, from an independent source of 
electricity, in the same manner, substantially, as a secondary battery is 
charged. Thus the normal condition of the cell may be approximately, 
but not wholly, restored, for the battery constantly loses capacity until 
it ultimately becomes useless. Upon this branch of the controversy, the 
question regarding which there bas been the widest divergence of opin- 
ion is whether or not a primary battery, thus treated, becomes a second- 
arj' battery. It is insisted on the part of the complainant that it is only 
a partially regenerated primary battery; that it lacks the essential char- 
acteristics of a secondary battery. In a secondary battery there are two 
éléments initially alikè, or substantially so, in electric properties, and 
not separated in the electro-niotive scale; both are. in the first instance, 
chemically inactive, and practically insoluble in the electrolytic liquid; 
either may be connected with the positive pôle of the charging battery, 
and at any time the current may be reversed; the process of charging 
and discharging may be repeated indéfini tely without loss of force, or 
undergoing physical change. None of thèse distinguishing features are 
found in the restored primary battery. On the other hand, the défend- 
ants contend that a secondary battery maj' be one which at any stage of 
its existence has corne to a state of electrical equilibrium so that it can 
give no electricity of itself; in other words, that a secondary battery may 
be a primary battery which has become exhausted, and charged from an 
independent generator; that the distinction between the two lies not in 
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the construction of the battery, but rather in its condition, so tbat the 
sarae battery may at one time be primary in its action and at another 
time secondary. When the chemical energy of the battery has an elec- 
tric origin the battery is called a secondary one; when it has not such an 
origin it is a primary one. It is well-nigh impossible to reach an accu- 
rate and comprehensive définition, so that batteries of ail varieties can be 
instantly classified. There are well-known primary batteries and well- 
known secondary batteries; but between thèse there is a narrow, debat- 
able ground occnpied by actual and suppositive hybridous structures 
which can hardly be included iri any gênerai définition or placed in either 
gronp. At this point it may be said, generally, that an ordinary well- 
known type of a primary battery. does not, it is thought,- become a sec- 
ondary battery, as that term is understood by electricians, because it ia 
partially restored by sending a reverse current through it. The posses- 
sion of the knowledge that this ma}' be done would not aid materially 
in the construction and opération of a secondary battery. The patent is 
addressed to tbose having a peculiar and technical knowledge of the sub- 
jeet. Loom Co. v. Higgins, 106 U. S. 580, 585. Terms of art are used. 
When, therefore, one electrician speaks to another of a secondary battery 
he does not mean, and will not be understood to refer to, an exhausted 
primary battery, but to the structure before described. For the pur- 
poses of this case no greater particularity or reftnement of définition ia 
necessary. 

The claim further provides "for an électrode consisting of a support 
coated," etc. It is insisted that by a necessary implication the claim ia 
limited to the use of two similar électrodes. The argument in support* 
of this theory is ingenious, but it is answered by the plain language ol 
the claim. An électrode cannot naean two électrodes. Had the patentée 
thought otherwise he would hardly hâve used the words "a pair of élec- 
trodes," in the fourth claim. The French patent, the file-wrapper, and 
the patent in suit ail demonstrate that the patentée had bis attention 
sharply drawn to the distinction between one électrode and two électrodes, 
and that he deliberately and intentionally claimed the former. He must 
abide by bis décision. Sutier v. Eobinsan, 119 U. S. 680, 641, 7 Sup. 
et. Rep. 376; Shepard v. Carrigan, 116 U. S. 693, 6 Sup. Ct. Rep. 
493; Roemer v. Peddie, 27 Fed. Rep. 702; Costa- Co. v. Spkgd, 26 Fed. 
Rep. 272. A secondary battery, therefore, containing one Faure élec- 
trode would be within the claim, although the other électrode were dis- 
similar, provided the two operate to receive and discharge electricity as 
stated in the spécification. 

The plates may be of métal, (lead, for instance,) or of a non-metallic 
substance, (carbon, for instance,) coated on one or more faces with an 
active layer of absorptive substance, which may be "métal, metallic 
oxide, or sait, which layer is or at once becomes porous or spongy." The 
porous coating may be of lead or any of the salts of lead. Metallic com- 
pounds, as well as metals, may he used. Préférence is expressed for 
spongy lead, but other coatings are included. "This active material 
may be applied in various ways, so as to obtain a layer of the desired 
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depth , as in the form of paînt, paste, or cemenl, in the form of a déposât 
by galvanic action or chemical précipitation or otherwise." It may be 
applied — that is, added to, and not formed out of, the plates-^in any 
suitable way, so only it is of the desired thickness, and of sufficient uni- 
formity to be an improvement on Planté. It must operate successfully 
in a secondary battery, and vnstantly become perméable to the liquid, 
and thus be capable of receiving and discharging electricity. It is as- 
serted by the défendants that the claim is broad enough to cover an 
électrode the active layer of which is soluble in the electrolyte, and one 
to which the layer is applied after immersion in the battery fluid by 
galvanic deposit or chemical précipitation oatofa solution in the liquid. 
The complainant, on the other hand, insists that the proper construction 
is that the absorptive substance, which is insoluble in the electrolyte, must 
be applied prior to the commencement of charging the battery, and, 
consequently, prior to the immersion of the électrode in the battery 
liquid. Each of thèse conflicting théories finds support in the contra- 
dictory and ambiguous statemeuts of the spécification. The experts 
seem to agrée that the claim covers an électrode coated with a suitable 
activé layer deposited thereon mechanicalJy, ehemically, or electrolytic- 
ally. The complainant's witnesses think the raethod of application as a 
paint, paste, or cément to be the most advantageous, and that the specifi- 
tation indicates by strong implication that this was Faure's opinion also. 
They consider, however, that ail the described methods are included in 
the claim, with no préférence expressed for any one. When the layer 
is applied mechanically it naturally must be before immersion in the 
battery fluid, but it can hardly be said that galvanic action refers to an- 
other than the charging battery, or that chemical précipitation refers to 
other than the battery liquid. The patent does not express a preierence 
for the pre-applied layer, and the most natural and sensible interpréta- 
tion would seem to be that when the layer is to be formed electrically it 
shall be by galvanic deposit out of a solution in the electrolytic liquid it- 
self. The plate can as well be coated there as in another liquid, and to 
coatit elsewhere would seem to bea cumbersome and inconvénient process. 
But it is said that the description of the charging and discharging pro- 
cess indicates that the coatings are pre-applied; that otherwise the charg- 
ing would not operate to reduce immediately the layer to porosity or. 
sponginess on one électrode, and peroxidize it on the other. It could 
not at once become spongy, unless placed there before the plates were 
put in the battery liquid. But it would seem that this contention can 
hardly be maintained in view of the express language used. Again, the 
patent is not spécifie upon the question whether or not the absorptive 
substance shall be insoluble in the battery fluid. The language which 
directly bears upon this point is as folio ws: 

"The oxides or salts of lead not soluble in the electrolytic liquid are deemed 
the most advantageous for covering the supports of the électrodes. The in- 
vention is not, however, limited to thèse, but includes generally substances 
capable of absorbing and storing electric energy in the manner described; 
for example, manganèse, or any sait the oxide of whose base is insoluble." 
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Whàtever mày be said of the active layer, there can be no dispute 
that this language is insoluble. No one connected with the cause prp- 
fesses to understand it. It is unique as a spécimen of close-woven am- 
biguity. The complainant's counsel admits that the first sentence im- 
plies that a soluble layer may be employed, but he thinks the second 
sentence indicates that this is not the covrect view, and that the inten- 
tion of the patentée was to include only porous laj'ers which are capable 
of absorbing and storing electric energy in the manner described, namely, 
by deoxidizing on one électrode and peroxidizing on the other when the 
battery is charged, and by oxidizing the spongy layer and deoxidizing 
the peroxdized layer when it is discharged. It is insisted that this op- 
ération is not possible if the active layers go into solution; that they 
would not then absorb or store electricity. On the other hand, it is 
contended that the patentée did not întend to limit the invention to the 
oxides or salts of lead not soluble in the battery fluid, but wished to in- 
clude generally ail substances as materials for covering the supports 
which are capable of absorbing or storing electricity, electrolytically. 
The patentée specifically states that the invention includes manganèse. 
A support would be within the invention, therefore, if coated with the 
sulphate of manganèse, which is a sait soluble in the liquid, though the 
oxide of its base is insoluble. It is thought, then, that the language of 
the patent, although by no means clear, can hardly be construed to ex- 
clude a coating soluble in the electrolyte. Why the patentée, having 
invented a practical, efficacious, and meritorious method, should hâve 
used language which apparently includes an inferior and comparatively 
useless one is, indeed, inexplicable. That it was intentional can hardly 
be imagined. If thèse conclusions are correct it follows that the claim 
should be construed to cover — Mrst, a secondary battery as distin- 
guished from a primary battery; second, an (one) électrode in the bat- 
tery, capable, in conjunction with the other électrode, of receiving and 
dischargîng electricity as described; third, the said électrode formed of a 
plate of métal or carbon or any suitable non-metallic substance; fourth, 
the active layer of sufBcient depth and uniformity to operate successfuUy, 
added to the plate in any suitable way, as a paint, paste, or cément, or 
electrolytically, or chemically; fifih, the active layer of spongy lead or 
any metallic compound capable of satisfying the conditions of the pat- 
ent as to porosity, etc; sixth, any suitable electrolytic liquid. 

It now becoines necessary to ascertain whether the invention, as so 
described, is anticipated or rendered void for want of patentable novelty 
by anything disclosed in the prior art, and, if so, whether the real in- 
vention of Faure can be saved by a disclaimer 6f non-essential features 
inadvertently inserted in the spécification. The défendants hâve intro- 
duced an immense number of exhibits, which show the steady évolution 
in batteries, both secondary and primary. As to a vast majority of 
thèse it is not pretended that they anticipate. They may be interesting 
from a scientific standing-point, but they shed little light tipon the issues 
in controversy, and rather tend to confuse them. In order to détermine 
who shall be rewarded in the race for invention it is not essential to note 
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the efforts of those contestants who hâve dropped out during the first 
half of the contest. Those who reach the goal are to be considered, and 
the one who reaches it first is entitled to the prize. It is only necessary, 
therefore, to examine those exhibits which show the closest approxima- 
tion to Faure's invention. 

The article from the Electrician of 1863 is entitled "Secondary Bat- 
teries." The writer, after describing a battery charged from an independ- 
ent source, and which con tains a couple like Planté's, except that the 
positive élément is of zinc, instead of leads, says: 

" We liave by préférence employed for the primary battery a few Daniell's 
cells, which, àltliotigh mucb less rapid in their action than the Bunsen cells, 
Buffice for the production of the peroxide of lead, on which the efficiency of 
this secondary battery dépends. The great power of the secondary combina- 
tions we hâve referred to is due to the présence of the peroxide of lead in con- 
tact with the négative éléments in thèse combinations." 

The writer then deScribes a négative élément of platinum or lead, sur- 
rounded by a mixture of dilate sulphuric acid and peroxide of lead, and 
a positive élément of amalgamated zinc in dilute sulphuric acid. He 
says further: 

"By the action of a battery of any kind, provided the tension or electric 
motive force be sufiScient, we may readily obtain a secondary couple, or any 
number of secondary couples constifcuted therein upon the prineipie of Grove 
or according to the plan of De la Bive, of using the peroxide of lead instead 
of nitric acid. Such secondary couples may be capable of remaining in action 
only for a few minutes, or for very much longer space of time, according to 
the period which they are charged by means of the primary battery." 

The plan of De la Rive, referred to, describes as an électrode fora pri- 
mary battery a thin plate of platinum placed in a porous pot, with a 
powder of peroxide of lead, and, in some instances, the peroxide of 
manganèse, packed around it. This arrangement is quite similar to the 
négative électrode of Leclanché's United States patent. No. 165,452, and 
to the Faure électrode shown in Pig. 2 of his drawings. In fact, if the 
other électrode shown in this figure were amalgamated zinc instead of 
"a pièce of lead with its inner face covered by a paste of sulphate of 
lead," the analogy would be well-nigh perfect. The difficultj' with the 
article as an anticipation seems to be that there is no pretense that in 
charging the battery therein mentioned "the electricity acts to produce a 
reduced mass of porous lead on one électrode, and a mass of peroxide of 
lead on the other." To one not versed in electrical science the opération 
described in the Electrician would seem to difîer but little from the act 
of restoring a cell of De la Rive or Leclanché by the application of a cur- 
rent from an external source sent through it in an inverse direction. The 
article is not illustrated by drawings, the descriptions are soniewhat 
vague and gênerai, and there is no évidence that a successful secondary 
battery having the characteristics mentioned was ever made; oh the con- 
trary, structures quite similar were proved to be inoperative and value- 
less. It would seem that the article " relates to that class of batteries 
which give electricity of themselves." A person skilled in the art, after 
reading it, would not be able to construct * Faure battery in any of its 
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practical forma. It does not, therefore, âhtîcipate; unless averybroad 
construction îsgi vente tbe daim. 

The report of the Smithsonian Institution for 1856 describes a second- 
ary battery of any number of platinum plates containing a current of 
far greater electro-motive force than that of the ehferging battery. The 
plates were plâtinized, — thàt is, platinum black had been deposited 
thereon electrolytically, producing a microscopical film of finely divided 
platinum of a thiokness "not far from the hundredth part of the thick- 
ness of a sheet of thin paper^" Though the operator obtained a better 
resuit with tbe plates thus coated than when they were bright, he seems 
to hâve been oblivious as to the reason therefor. The gas battery of Mr. 
Grove was made ^vith two' strips of platinum, covered by glass tubes 
holding oxygen and hydrogen gas, respectively. Thèse strips were plât- 
inized, and the plâtinized meta! formed with amalgamated zinc into a 
battery. Kirchhofs United States patent, No. 31,545, describes a bat- 
tery, each cell of which contains a pair of platinum électrodes. The 
cells are glass cups, fiUed with a solution of the salts of lead. Uponbe- 
ing connected with a charging battery, "the négative électrode will turn 
black peroxide of lead, and the positive électrode will be surrounded by 
crystalized lead. This is a very positive élément, and the fornjer (per- 
oxide) the most négative known to exist, and also a good conductor. 
By changing the proportions of the substances of the solution, more or 
less peroxide of métal wiU be deposited, and the conducting power, etc., 
may be increased or decreased in the same ratio." This would seem to 
describe a secondary battery with two initially similar platinum plates, 
both coated by the charging current with a layer of active material. 
The criticism of this référence is that it shows a battery which, in the 
initial state, before charging, bas no coating of any kind on the plates. 
The coatinga are prodùced out of, and at the expense of, the battery 
fluid, and as the graduai and slow resuit of charging. But this criti- 
cism loses sight of the statement of the patent that the active layer may 
be deposited by galvanic action. Planté, too, described, in 1872, his 
attempts to produce a thicker layer of peroxide of lead by galvanic de- 
posit at the expense of the liquid. He says: 

"If we makeuae of alkaline solutions, the leadis deposited in aspongy form, 
which incieases rapidly in volume, and présents an analogous inconvenience 
to the one just given. Further, the peroxide of lead once deposited is not at- 
tacked when immersed in the alkaline solution, as it is in water acidulated by 
sulphuric acid, so that there is obtained under thèse circumstances only a very 
feelile secondary current. I hâve therefore thus far limited myself to the 
employment of water acidulated with one-tenth of sulphuric acid, which bas 
always furnished by its action upon the peroxide of lead a secondary current 
superior in intensity to that of ail other combinations, either acid or alkaline." 

The idea of Percival, also, as shown in his United States patent. No. 
53,668, was to improve on Planté's method by saving time and ex- 
pense. He describes a secondary battery consisting of one pair of élec- 
trodes placed in a water-tight wooden box, divided in its center by a 
porous partition. On each side of this partition is a layer of powdered 
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gas-carbon. Thèse layers coûstitute the two électrodes, and when in use 
they are wet by a proper solution. For convenience in establishing 
connection with thèse layers there is on each end of the box a screw-cup, 
fastened to a strip of copper whîch is in contact with the carbon. "Lead, 
or any other suitable métal in the form of a coarse powder, naay be sub- 
stituted for the gâs-carbon." This appears to be somewhat analogous to 
some of the forms described by Faure. The complainant contends that 
the référence is valueless for the reason _ that ttiere is no suggestion of a 
conducting support-plate, like Faure's, which, holds the active layer, and, 
conducts electricity to each and ail parts of it, so that the whoîe mate- 
rial ihstantly becomes spongy, and th us capable of receiving and dis- 
charging electricity. In short, that the Percival battery is without the, 
Faure support-plate. 

Regarding the prior use swom to by Prof. Van der Weyde, it must be 
held that upon bis testimony alone the court wo.uld not be justified in 
overthrowing the patent. ' The granting of a patent raises a strong pre- 
sumption of novelty. Clear and convincing proof must be advanced to 
offset it. Proof which leaves the mind in doubt, or evenly balanced up- 
on the question, is not enough. It is permissible for the court to reject 
the évidence, unless it is of such a character as to remove uncertainty 
and doubt. Coffin v. Ogdm, 18 Wall. 120; Wood v. M« Go., 4 Fish. 
Pat. Cas. 560; Howe v. Underwood, 1 Fish. Pat. Cas. 160; Loom Co. v. 
Higgina, 4 Ban. & A. 88. In the présent instance the witness testifies 
to what occurred 14 and 25 years ago. He is a man of great learning 
and research. Though visionary, and a confessed theorist, he is restless, 
energetic, and untiring in bis labors "in the dark and profound mine" 
ôf science. During the period between his alleged discovery and his tes- 
timony the subjects that occupied his attention were numberless. As an 
illustration, he testifies that during thèse years he took ont more than 
80 patents and wrote at least 5,000 articles on scientific subjects. That 
such a man, with his attention engrossed to such a phénoménal extent, 
should be àble to recall with perfect accuracy expérimenta and results 
made and reached by him nearly a quarter of a century ago seems amaz- 
ing. He may be mistaken; he may hâve confused experiments unin- 
tentionally; he may hâve exaggerated results. Ail this is possible, if not 
probable. In sonie matters his statements are clearly shown to be inac- 
curate. He is whoUy uncorroborated. He asserts that his attention was 
called to the subject by reading in a foreign publication in 1864 an article 
which practically anticipated Faure. No such publication is produced, 
and it is hardly possible that it could hâve existed. He was therefore 
referring to something which he saw after the Faure invention, or he en- 
tirely misconceived the purport of the article. If he were the author of 
the great improvement made practical by Faure it is surely remarkable 
that he should hâve allowed the secret to perish. If he did not consider 
it of sufficient value to make it the subject of a patent, it would seem at 
least that he might hâve mentioned the fact in one of his 5,000 publica- 
tions. There is nota reported case where, upon such proof, unsupported 
by other évidence, a patent bas been overthrown. In the Tdqihone Cases, 
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126 XJ. S. 546, 8 Sup. Ct. Rep. 778, a far stronger case of prior inventioQ 
was made oui for Drawbaugh. He was corroborated by a host of wit- 
nesses, but the improbability of bis story induced tbe majority of tb? 
court to disregard it. That he should bave made tbis wonderful discov- 
€ry, and y et remain mute wbile the world was ringing witb admiration 
for Prof. Bell's invention, was too far opposed to "the ordinary laws tbat 
govern human conduot" tp receive the sanction of the court. But even 
if Prof. Van der Weyde's testimony were corroborated so as to leave no 
doubt as to the accuracy of bis statements, bis acts must, within the 
authorities, be regarded as unsuccessful experiments. His researches, 
80 far as any useful resuit is concerned, were as abortive as those of the 
alcbemists. ' He accomplished nothing. He made several experiments 
in a small way, but they were chiefly for his own instruction. As to 
several he admits that they were utter failures, and of others he says: 
"I did not consider them of much importance, as I never applied them 
to any practical results by constructing a storage battery. It is, perhaps, 
one of niy defects to search out properties of substances, chemicaî or elec- 
trical, and, when I bave found them, I neglect the practical application, 
being often led off in another line of researcb." Tbis was apparently the 
difficulty in the présent instance; he neglected "the practical application;" 
the matter passed from his mind; tbe implements used by him were for- 
gotten amid the rubbish of his cellar. The language of the court in 
Pvinam v. HoUender, 19 Blatchf. 48, 6 Fed. Rep. 882, can, with propri- 
«ty, be applied. At page 62, 19 Blatchf., and 6 Fed. Rep. 896, Judge 
Blatchford says: 

"The défendants hâve not shown that the invention was complète and capa- 
ble ofproducing the resuit sought tobe accomplished. * * * The thing 
was inchoate, and rested in experiment. The process pursued for its devel- 
opment failed to reach the point of consummation. However nearly Otto 
approxiraated to the end in view, he only made progress. The world derived 
no beneât from what he did. The recollection of it was stimulated by the 
success of De Quillfeldfs invention. But for that, Otto's structure woiild 
hâve still been reposing in the old trunk beneath the stairs, forgotten and 
worthless." 

In Adams v. Jones, 1 Fish. Pat. Cas. 527, the court, at page 531, says: 
"It is only when some person, by labor and persévérance, has been success- 
ful in perfecting some valuable manufacture, by ingenious improvements, 
and labor-saving devices, that their patents are sought to be annulled by dig- 
ging up some useless, rusty, forgotten contrivances of unsuccessful experi- 
menters. " 

See, also, Putnam v. V&m Hofe, 19 Blatchf. 63, 6 Fed. Rep. 897; Gay- 
lery. Wilder, 10 How. 477; HaU v. Bird, 6 Blatchf. 438; TUghman v. 
ProcUrr, 102 U. S. 707; Andrews v. Carman, 18 Blatchf. 307; Hkks v. 
Otto, 22 Blatchf. 94, 19 Fed. Rep. 749; Clough v. Gilhert, 106 U. S. 166, 
1 Sup. Ct. Rep. 188; Walk. Pat. § 86. 

The évidence of prior invention by Charles F. Brush is now to be con- 
fiidered. In determining tbis question, Faure, being at that time a cit- 
izen of France, is not permitted ta claim the invention earlier than tbe 
date of his French patent, whicb was October 20, 1880, and, possibly. 
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not earlier than December 7, 1880, which is thedate of the decree {ar- 
rêté) under which it was delivered. Mr. Brush is an electrical engineer, 
and is a prolific inventer and patentée in connection with arc lighting 
and other electrical subjects. He testifies tbat in the latter part of 1878 
he first became familiar with the discoveries of Planté, and learned that 
the lead plates constructed by him required several months of electrical 
treatment in order to produce the necessary active coatings on their sur- 
faces. In December, 1878, or very early in 1879, he conceived the idea 
of making a seeondary battery by applying mechanically to suitable 
plates an active or absorptive coating, so that such plates might be used 
at once, after suitable charging, for electrical storage purposes, without 
the tedious, preliminary, forming process described by Plant4 In the 
summer of 1879 he embodied this idea; making a seeondary battery by 
applying to suitable plates or supports, by mechanical means, an active 
or absorbent coating. For this purpose he took a pièce of sheet lead 
about 3 inchés wide and about 12 inches long, and sprinkled thereon 
finely divided metallic lead, in the form of a fine powder, which could 
be passed through a sieve. This layer was about one-sixteenth of an 
inch in thickness, and it extended the whole width of the plate, and 
about three-fourths of its length. The lead powder was held in place by 
blotting paper, the edges of which were turned back and under the plate 
at the sides and bottom. A narrow strip of wood was laid longitudinally 
on the blotting paper and the whole was wound tightly with a string. 
This plate was suspended in a tall gJass jar nearly filled with dilute sul- 
phuric acid, and formed the oxygen élément of the cell. The hydrogen 
élément was a plate of amalgamated zinc, suspended opposite the pre- 
pared lead plate in the glass jar. Soon after the completion of this cell 
he prepared tWo more lead plates in exactly the same manner as the one 
described, and hung them both in a tall glass jar filled with the same 
electrolyte. In this cell one of the prepared lead plates formed the ox- 
ygen élément, and the other the hydrogen élément. He connected this 
cdl in a séries with the one first described, and charged it by means of 
the current from a dynamo-electric machine. The strength of the cur- 
rent was not measured, but it was somewhere about five ampers. He 
charged the cell several hours on each of several days before commenc- 
ing to discharge it. He discharged it through a fixed and constant ré- 
sistance, and noted the time which the current lasted, and was thus able 
to compare the performance of this cell quantitatively with that of other 
cells discharging through the same résistance. This résistance consisted 
in the hélices of the electro-magnet of a single-stroke electric call-bell. 
Upon the passage through this magnet of the current from the seeond- 
ary battery cells its armature was strongly attractsd. He found thaï the 
electrical storing capacity of the prepared plates waa very much greater 
than that of the Planté plates of the same size. During the first few 
weeks, after the construction of the cell with the lead plates as described, 
he discharged and recharged it frequently, and sometimes daily. After 
that he always kept it charged, and discharged it less frequently, up to 
May, 1880. Besides ringing the electric call-bell he used the ceÛ of this 
v.38F.no.2— 9 
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bàttery în connection with other sécôndary cells for exciting a large elec- 
tro-magnet, with which he magnetized permanent magnets. He also 
used it in connection with other cells for the heating of platinum and 
iron wires, and for the ocular démonstration to others of the storage of 
electricity. About the same timè he made two other celle, alike in every 
pàrticular, except that the coating was, in one instance, of red oxide of 
leàd, and in the other, of litharge. He subjected thèse cells to the same 
treatment as the oneS first describéd, with substantially the same resuit. 
He Says of thèse cells that "they were ail completed, finished, and oper- 
ative storàge batteries from the time of their construction and first 
charging up to the time of the fire, when thèy were destroyed. They 
ail opérât ed successfully and reliably during that time." AU of the re- 
sults obtained by Mr. Brush were carefuUy noted down and preserved; 
some in the form of entries in a diary, and some on loose sheets of pal- 
per. On the 6th of May, 1880, his laboratory, with its contents, was 
totally destroyed by fire. His diary, and the loose memoranda concern- 
ing his experiments, were ail lost. In July, 1880, Mr. Brush made 
lèad plates with déep grooves, and into the grooves of some he rammed 
yellow oxide of lead, and in others suiphate of lead. . Thèse plates were 
laid, grooved side up, in suitable vessels containing dilute sulphuric acid 
\<dth a pièce of metalïic zinc in contact with the plates. By this elec- 
trical action, continued for many days, the oxide and the suiphate in 
the grooves wére reduced to metalïic lead, and the zinc went wholly or 
partly into solution. He suspendéd opposite each other, in a vessel of 
dilute sulphuric acid, two plates which had originally had suiphate of 
lead in their grooves; and in another cell he suspended two plates the 
grdoves of which were originally fiUed with oxide of lead. Thèse plates 
were four inches long by two wîde, and were immersed till the grooved 
portion was eovered by the liquid. Thèse cells were charged by a Smee 
battery. They were charged and recharged many times. In March, 
1881, they Were accidentally lost during a removal. Early in Septem- 
ber, 1880, he prepared six deeply grooved lead plates, and filled the 
grooves of two of thém by ramming them fuU of litharge, and of two 
nlore sihailarly with suiphate of lead. He then treated them as he had 
the July plates, aiid in a few days the oxide of lead in one case, and the 
suiphate of lead ia the other case, were reduced to the metalïic state. 
He suspended the two plates which had been filled with oxide of lead 
oppôsit» each other in a jar filled ■With dilute sulphuric acid, and trëated 
similafly the pair having their grooves originally filled with suiphate of 
lead and the pair whose grooveë were not filled at ail. He marked thèse 
celle, respectively, 1, 2, and 3; connected them in séries, charged them 
from à dynamo, and made severaL tests. After the fire in 1880 a fùU 
mémorandum was kept of thé exiperimentis and results obtained. After 
Faure's patent was issued in Januaryj 1882, interférences were demanded 
by Brush, and resulted in décisions in his favor at ail stages during the 
progress through the patent-office. ' ', 

In many important features of^his testimony he is corroborated by 
thé évidence of three witnessea whô were présent, and saw many of the 
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expérimenta referréd to. . After the fire, Brush undertook to reproduce 
iioni memory the memoranda which had been destroyed, and critieism 
is made that he does not describe with particularity the batteries which 
he now says he invented, though he does describe with great détail 
other and inconsequential experitaents. It is unfortunate that his re- 
produced notes should he sb meagre on the points in controversy, that 
his original apparatus should bave been destroyed, and that. his battery 
of Jûly, 1880, should hâve been lost. Iniprobabilities and inconsist- 
encies in his statements are pointed out, and it is asSerted that noné of 
the experiments detailed by him amount to a perfected invention. Al- 
though it is unquestionably true that this proof niight bave been more 
convincing and satisfactory, it is also true that there is nothing opposed 
to it but presumption, conjecture, and guess-work, based upon its in- 
hérent defects. There is no fatal improbability, as in the case of the 
other alleged prior inventor, and the court would not be justified in ïe- 
jecting for the reasons suggested the testimony of four intelligent, re- 
spectable, and apparently fair and honest witnesses. The testimony of 
Mr. Edmunds and Mr. Hayes is not inconsistent with the statements of 
Mr. Brush. It is not surprising that he did not care to disclose his 
experiments to Mr. Edmunds, and when they met and conversed in 
Paris his application was on file in the patent-oËBce. Nor does it avail 
the complainant that the Brush structures were expérimental, as dis- 
tinguished from commercial batteries. If the invention was made it 
cannot riiatter how it was made, or for what purpose. It is only where 
experiments fail to reach the desired resuit, and are abandoned as fail- 
ures, that thèy are rejeeted as proof of want of hovelty. They aire not 
rejected when they are carried to a successful consummation. Water- 
■manv. Thomson, 2 Fish. Pat. Cas. 461; Aiken v. Dolan, 3 Fish. Pat. 
Cas. 197, 203; Walk. Pat. §§ 63, 86. The évidence of Mr. Brush as 
to what he accompiished in 1879 and 1880 must be accepted as true; 
and, although Faure was de facto the first inventor, Brush was de jure 
the first inventor of the électrodes described by him. It is not, how- 
ever, contended for Mr. Brush that he applied the active layer to any of 
his électrodes in the form of a paint, paste, or cernent. 

It therefore becomes apparent that the combination of the first claim, 
construed, as it must be construed under the loose and inaccuràte lan- 
guage of the spécification, is anticipated in every form in which the active 
layer can bé applied, save one, namely, in the form of a paint, paste, or 
cément. Thé question now to be considered is, can the patent be saved 
to this extent? The application in the form of a paint, paste, or cément 
was the real invention which Faure made. It was in this form that he 
gave it practical embodiment; it was this that the scientific world vinder- 
stood to be his improvement. An électrode for a secondary battery, with 
the active. layer applied in this form, bas many undoubted advantages 
over an électrode otherwise coated. It can be applied more evenly; it 
more readily adhères to the support; it does not shift its position; it "will 
also pack more closely and readily, and make an adhèrent layer from 
which air can be thoroughly excluded, so that uniform contact witii the> 
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plate and throughout the mass of applied material îs secured," and, 
finally, a greater and less expensive storage capacity can be obtained. 
There can be little question, upOn this proof, thaf Faure made his dis- 
covery as early as August, 1878. Scientific people at once recognized 
the progressive slep taken, and to him was accorded the crédit of an 
invention of extraordinary merit. Sir William Thomson says: 

"I knew the Planté secondary battery prier to 1880. Paure's invention 
was a very great improvement on it; so great as to produce a valuable ap-. 
paratus for large practical work, Instead o£ merely an interesting and in- 
structive scientific instrument, which Pianté's secondary battery was." 

It does not appear that Sir William Thomson had the Faure patent 
before him, but he considered that — 

"Faure's invention was tlie application to two plates — preferably lead plates 
— of a thin layer of oxide of lead, mechanically applied prier to placing the 
plates in the battery fluid; the plates and their coatings being insoluble in 
the battery fluid, and the coatings becoming so altered by the charging cur- 
rent as to become capable of yielding a reverse current, and this, over and 
over again, an indeflnite nurnber of times. I consider the novelty of Faure's 
invention to be the application of the oxide of lead to the lead plates before 
passing an electric current through them, and the rendering of thèse coatings 
active by immersing them in the battery liquid, ànd passing the charging 
current through them." 

Professer Barker, the expert witness for the défendants, says: 
"To Mr. Faure was due, in my judgment, ail the crédit which accrued by 
producing the porous or spongy metallic layer by the method of applying a 
layer of active material prior to commencing to charge the battery over that 
due to Planté for producing substantially the same resuit by the methcd of 
disintegration." 

And, again: 

"I think an électrode forraed mechanically would hâve an advantage of 
construction in most, if not ail, cases over an électrode electrolytically coated. " 

Professer Van der Weyde says: 

"I am of the opinion that there are three inventions which are of leading, 
suprême, and equal importance in the construction of a suocessful storage 
or secondary battery, to-wit: (1) The mechanical application of a previously 
prepared compound or paste of the active material; (2) the securing of 
Buch material to the plate or support by means of recesses in the plate which 
it entered; and (3) the use of an iaoxidizable plate of support." 

Mr. Vansize, an expert witness for the complainant, says: 
"Faure made a discovery which threw additional light on the art of mak- 
Ing commereially successful secondary batteries. As the spécification states, 
he was familiar with Pianté's battery, and with its degree of effectiveness, but 
to just what that etîectiveness or superiority was due does not appear to hâve 
been known prior to Faure's invention. Faure discovered that the efflciency 
of Pianté's battery was due to the use of finely divided spongy lead as a 
positive élément, and his invention is embodied, and the discovery outlined, 
in the flrst claim of the patent." 

The inventer himself says of his earliest experiments: 
"I took two plates of lead about two and a half inches wide; covered each 
plate on one side with a paste of litharge, etc. * * * I do not claim to 
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have invented spongy lead, but I boast of being the first that produced it !n 
large quantlty on the électrode of a batterj, and the first to recognize it as an 
efficient élément of a secondary battery." 

It is, then, established with reasonable certainty that the discovery of 
a mechanically applied layer of lead or like substance insoluble in the 
electrolyte, and placed upon the supports in the form of a paste, paint, 
or cément prier to their immersion in the battery fluid, so as instantly 
to become porous, and capable of receiving and discharging electricity, 
was one of great merit. There is no doubt, either, that Faure was the 
first to make this discovery. Can he hold the fruits of his genius, or 
must the court décide that in attempting, through mistake or ignorance 
of what had previously been accomplished, to grasp more than he was 
fairly entitled to, he bas lost what actually belonged to him? Believing 
that Faure is an inventer of more than usual merit, it can readily be in- 
feired that the court enters upon this inquiry with every disposition to 
give him the benefit of his actual invention, if possible to do so under 
the law. 

The proof establishes two propositions with equal clearness: Mrst, 
Faure was the inventer of a secondary battery électrode coated in the 
manner stated; and, second, he was not the inventer of an électrode oth- 
erwise ceated. If, by means of a disclaimer, the patent can be restricted 
to the actual invention, this course should, in fairness, beadopted. Sec- 
tion 4922 of the Kevised Statutes provides that — 

"Whenever, through inadvertence, accident, or mistake, and without any 
willful default or intent to def raud or mislead the public, a patentée h$s, in 
his spécification, claimed to be the original and flrst inventer or discoverer of 
any material or substantial part of the thing patented, of which he was not 
the original and first inventer or discoverer, every such patentée, his execu- 
tors, * * * and assigns, * * * maymaintain a suit at laworin eq- 
tiity, for the infringement of any part thereof, which was bona flde his own, 
if it is a material and substantial part of the thing patented, and deflnitely 
distinguishable from the parts claimed without right, notwithstanding the 
spécifications may embrace more than that of which the patentée was the flrst 
inventer or discoverer. But in every such case in which a judgment or de- 
cree shall be rendered for the plâintiff no costs shall be recovered unless the 
proper disclaimer has been entered at the patent-oflice before the commence- 
ment of the suit. But no patentée shall be entitled to the beneflts of this 
section if he has unreasonably neglected or delayed to enter a disclaimer." 

Section 4917 provides as fellows : 

"Whenever, through inadvertence, accident, or mistake, and without any 
fraudulent or deceptive Intention, a patentée has claimed moie than that of 
which he was the original or flrst inventer or discoverer, his patent .shall be 
valid fer ail that part which is truly and justly his own, provided the same 
is a material or substantial partof the thing patented; and any such patentée, 
his heirs or assigns, * * * may, on paymentef thefeerequired bylaw, make 
disclaimer of such parts of the thing patented as he shall not choose to claim 
or to bold by virtue of the patent or assignment, stating therein the extent 
of his interest in such patent. Such disclaimer shall be in writing, * * * 
and it shall thereafter be considered as part of the original spécification. 
* • * But no such disclaimer shall affect any action pending at the time 
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ift îts being filed, except ao far as 'may; relate to the question of unreasonable 
neglector delay in fllingfit." ■/ 

Mr. Walker, in his work on Patents, at section 193, hfts blènded thesë 
t\YO sections in one comprehensiye and perspicuous explanation. He 
says, (section 194 et seg.;^ 

"The primary fact whlch brings the law into play is the claiming by a pat- 
entée of materially more than that of which he was the first inventer. Such 
errors may spring from Inadvertenc'e; that is to say, they may spring from 
failureon the part of the writer of the claims to exercise proper care in pen- 
ning them. So, also, they may arise from accident, from chances against 
which even diligent care.cannot alwayà guard. But mistake is the most com- 
mon source of.such errors; and such errors mayarise from mistake of fact or 
from mistake of law. * * * If the patentée is wiliing tp eliminate fiom 
his claims èverything which later information shows had beén invented be- 
fore him, he ought to be allowed to retain his exclusive right to the residue. 
* * * ïhere are cases where two or more inventions are covered by one 
claim, and in such cases a disclaimer may be made to expunge one of those 
invent'ons from that claim, without disturbing the others." 

Mr. Curtis says: 

"Spécifications may also be amended by another process,— that of filîng a 
disclaimer, — whenever through inadvertency, accident, or mistake the orig- 
inal claim was top broad, claiming more than that of which the patentée was 
the original pr first inventpr, provided some material and substantial part of 
the thing patented is justly and truly his own. * * * In 8eed v. Hig- 
gins, 8 El. & Bl. 755, 771, the patentée * * * entered a disclaimer, de- 
claring: • For the reason aforesaid I do hereby disclaim ail application of the 
law or principle of centrifugal force as being part of ray invention, or com- 
prised in my claim, except ouly the application of centrif ugal force by means 
of a weight acting upon a presser, so as to cause it to press against the bob- 
bin, as described in said spécification.' It was held by the court of Qiieen's 
Bench, and afHrmed by the Exchequer Chamber, that this disclaimer was valid, 
and that, the original spécification being read in connection with it, the re- 
suit was a claim for only the machine particularly described." Curt. Fat. 
§§267,286. 

In Ailcen, v. Dolan, 3 Fish. Pat. Cas. 197, the patent was for an îm- 
provement in knitting needles, and the proof showed that the patentée 
was the first inventor of an improved latch needie with a curved éléva- 
tion which was highest at the middle of the groove, and with such a 
corresponding élévation of the pivot that the end of the latch was de- 
pressed when it fell back at that extremity of the groove where the latch 
of the primitive needie had projected upwards. The claim was as fol- 
lows : 

"What I clairn as my invention, and désire to seCure by letters patent, is 
the application of a latch or tongue applied to the hook of the needie and Op- 
erated as herein described." 

The court says, (pages 200, 207 

"But when the actuaMnvention is thusreferred tothis improvement alone, 
the claim in the spécification is too broad. It states that the invention con- 
sista in the application of the latch or tongue in connection with the hook of 
the needie, sweeping freely back and forth upon the center pin. The gênerai 
opération of a latch needie is described, without any spécifie restriction to the 
form represented in the drawings. * * * Tlie patent is therefore broader 
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than the actual novelty of the invention. Éy a proper dîsclaimer of the in- 
vention of latch needles without any such curvature, the patent wouldt how- 
ever, be sustainable for the actual improvement." 

In Myersv, Frame, 8 Blatchf. 446, the claim was for "the crhployment 
or use of the deflecting plates, E, E,' one or both," etc. Judge Biatch- 
foRd held that— 

"The dîsclaimer of the use of only one deflecting piate with the saw, and the 
limitation thereby of the flrst claim to the use of the two deflecting plates 
with the saw, was proper, aud the dîsclaimer was in proper form." 

In Taylorv. Archer, Id. 315, the clainî was for"the use and application 
of glue, or glue composition, in the tubing, substantially as described, 
for the purpose of inaking the flexible tubing gas-tight, wbether of 
cloth, or rubber, or other gum." A disclaimer, filed pendenie l'Ue, of that 
part of the claim '^which claims, as an improvement in flexible tubing 
for Uluminating gas, the use and application of glue, thereby limiting 
the claim to the use and application of glue composition in the tubing, 
substantially as described," was held to be valid. 

In Tuck V. BramhUl, 6 Blatchf. 95, the claim was for "the forming of 
packing for pistons of steam-engines, either in connection with an India- 
rubber core or without." It was held that the claim was équivalent to 
two separate claims, — one for the forming of the roli with the core, ahâ 
another for the forming of the roU without the core; that the former was 
new, but the latter was old; and the patentée had a right to disclaim 
what was old and retain what was new. 

In Schëlinger y. Guniher, 17 Blatchf. 66, it was held that a disclaimer 
which took out of the patent so much thereof as claimed a concrète pave- 
ment made of plastic material laid in detached blocks or sections, with- 
out interposing anything between their joints in theprocess of formation, 
and which limited the claim to such a pavement when free joints were 
made between the blocks by interposing tar paper, or its équivalent, was 
gpod. It was held further, that it was not improper, in connection 
with a disclaimer of a claim, to eliminate or withdràw by the same in- 
strument the piarts of the body of the spécification on which the dis- 
claimed clainfi, or part of a claim, is founded. See, aiso, Schillinger v. 
Gwnfter, 14 Blatchf. 162. 

In Roemer v. Newnann, 26 Fed. Rep. 102, the patent, for a lock, was 
held void for want of novelty, on the ground that it çould not be limited 
so as to include in the claim certain notches in the end-pieces. The 
court said: 

"There is no référence, in terras, either in the spécification or the claim, 
to notches or recesses in the end-pieces. The drawings, however, shOw the 
end-pieces formed with notches or recesses, and thë patentée incidentàlly re- 
fers to a use to which the end-pieces may be applied in wbich, inferentially, 
the notches or recesses would be necessary. This falls far -short of making 
the notches or recesses an essentiàl feature of the invention. It cannot be 
doubted that the refbrence in the spécification is to betreated merely as rec- 
ommendatory ofaforni of lock-plate foraspeciâeduse, eucb asisshownin the 
drawing." 
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After this décision was rendered, the patentée filed a disclaimer, dîs- 
claiming " in the first and second clairas any blocks, B, that hâve not 
the notches formed in them as shown in the drawing," and thereupon 
asked for a rehearing. A rehearing was ordered, Judge Wallace observ- 
ing: 

"Such a disclaimer as has beenentered In this case is sanctioned by the case 
of Schillinger v. Qunther, 17 Blatchf. 66. The case of Uailes v. Stove Co., 
16 Fed, Kep. 240, la not analogous in its facts." 

In LWbey V. Glass Co., 26 Fed. Kep. 757, the'court says: 
"The claims of the patent are as broad as the spécification, and are not 
limited to any particular compound. Since bringing suit the plaintiiî has 
filed a disclaimer under the statute, in which he hraits his claim to the gold- 
ruby compound. This the plaintiiî had a right to do. Under the authori- 
ties cited by the plaintiiî this was a patent where a part could be properly 
disclairaed. It did not require the importation of anything new into thespeci- 
flcation, but simply the élimination of a part of what was originally claimed. " 

See, also, Silsby v. Foote, 20 How. 386; HaU v. Wiles, 2 Blatchf. 194, 
198; O'ReSlyv. Morse, 15 How. 62, 121; McCormick v. Seymour, 3 Blatchf. 
209, â22; Seymour v. McCormick, 19 How. 96, 106; Singer v. Walmsley, 1 
Fish. Pat. Cas. 558, 574; ClockCo. v. Clock Co., 4 Ban. & A. 121; Ohrîst- 
man v. Rnmsey, 17 Blatchf. 148, 160; Ooburnv. Schroeder, 19 Blatchf., 
377, 380, 8 Fed. Rep. 519; Burdetiv. Estey, 19 Blatchf. 1,7,3 Fed. Rep. 
566; Manufacturi'og Co.y. Manufaduring Co., 8 Fed. Rep. 608, 610; Tyler 
V. Gallmcay, 20 Blatchf., 445, 447, 12 Fed. Rep. 567; Gage v. Herring, 
107 U. S. 640, 646, 2 Sup. Ct. Rep. 819; Brush v. Condil, 22 Blatchf. 
246, 254, 20 Fed. Rep. 826; Mcdthews v. Spangenberg, 20 Blatchf., 482, 
19 Fed. Rep. 823; Sessiom v. Romadka, 21 Fed. Rep. 124; Dunbar v. 
Myera, 94 U. S. 187; Cartridge Co. v. CaHridge Co., 112 U. S. 624, 5 Sup. 
Ct. Rep. 475. 

The law, as established by the foregoing authorities, permits the com- 
plalnant to save what was really Faure's invention. The défendants, in 
opposition to this view, rely upon Hailesv. Stove Ce, 16 Fed Rep. 242, 
affirmed, 123 U. S. 582, 8 Sup. Ct. Rep. 262. There seems to be a clear 
distinction between that case and the one at bar. In that case there was 
nothing in the spécification to indicate to the public that the invention 
of the patentée was what he sought to make it by the disclaimer. He 
claimed "a perforated fire-pot," etc., and when he found that this was 
old he sought by disclaimer to limit his invention to a particular kind 
of fire-pot, described for the first time in the disclaimer. At page 587, 
123 U. S., and 8 Sup. Ct. Rep. 265, the suprême court say: 

"A disclaimer is usually and properly employed for the surrender of a sep- 
arate claim in a patent, or some other distinct and sepaiable matter, which 
can be exscinded without mutilating or changmg what is left standing. Per- 
haps it may be used to lirait a claim to a particular class of objecta, or even 
to change the form of a claim which is too broad in its terms; but certainly 
it canuot be used to change the character of the invention. And if it requires 
an amended spécification or suplemental description to make an altered claim 
inteUigible or relevant, while it maypossibly présent a case for a surrender and 
reissue, it is clearly not adapted to a disclaimer. A man can not, by merely 
flling a paper drawn up by his solicitor, make to himself a new patent, or 
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one for a différent invention from thaï which he has described in his spécifi- 
cation. That la what has been attempted in this case. There is no word or 
hint in the patent that the invention elaimed was a flre-pot with sides grated 
only half-way, or partof the way, from the bottom towards the top, or that 
such partially grated sides hâve any advantage over those grated ail the way 
to the top. The flrst claim, as modifled by the disclaimer, has nothing in the 
spécification to stand upon; nothing to explain it, nothing tofurnisha reasoa 
forit." 

The décision states no new law. It is entirely in line with the other 
authorities cited. Instead of forbidding, it would seem to sanction, a 
disclaimer in the case at bar. The facts hère and in the Halles Case are 
wholly différent. Hardly one of the criticisms upon that disclaimer would 
appJy to a properly drawn disclaimer hère. 

The part of the invention which horm fide belongs to Faure is an élec- 
trode in a secondary battery consisting of a support coated with an in- 
soluble layer of active material in the form of a paint, paste, or cernent, 
so as to be or instantly become spongy, etc. It was this that the scieh- 
tific world recognized as a discovery of greàt merit and importaticè. It 
was this that the distinguished Scotch electrician regarded as " marvel- 
ous." And this was the resuit of Faure's genius. No one anticipated 
him. It is honestly his. What he did not inveiit was an électrode, in 
a secondary battery, coated with a soluble layer of active material. Nei- 
ther did he invent an électrode on which the active material is applied 
by "galvanic action, or chemical précipitation, or otherwise." The claim 
is broad enough to cover ail thèse forms probably, and some of them cer- 
tainly. What he is not fairly entitled to he wishes to give up, and keep 
what is cerlainly his own. He does not seek to broaden his patent, but 
greatly to restrict it. No one will infringe unless he constructs his bat- 
tery in the one way to which tlie patent will be confined. Tbis is the 
patentee's Way, and it has many distinguishing characteristicà which dif- 
ferentiate it from the ways pointed out by others. The matter to be re- 
linquished is distinct and separate, and can be exscinded without muti- 
lating what is left. No amendment is necessary. The claim, read in 
the light of the description, is too broad. It is sought to limit it. The 
disclaimer suggested will not make a new patent, or a dififerent inven- 
tion. The invention is fuUy described in the spécification, and the lim- 
ited claim will stand on that description. After giving the subject the 
most careful considération it is thought that Faure was the originator of 
the invention just described, and that it would be unjustto him to dé- 
clare the patent wholly void, if he is willing to restrict it to what is law- 
fully his own. 

The fourth claim, if construed to cover the défendants' structure, is 
void for want of novelty. It is for a combination containing the follow- 
ing éléments: Mrst, a secondary battery; second, a séries of cells; third, 
in each cell a pair of électrodes, with an active spongy layer tbereon; 
fourth, non-porous partitions between adjacent cells. The spécification 
déclares that — 

"Secondary batteries, like ordinary galvanic batteries, can be made with a 
séries of cells side by side, or one above the other, with the intermediate walls 
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common to the two adjacent cells< In making such batteries it ,is advanta- 
geous, and in some cases essential, to apply a non-porous partition of rubber or 
other suitahle substance to the plates, so as to eut off ail communication be- 
tween the cells. This combinationof non-porous diaphragms with the élec- 
trodes in such secondary batteries constitutes a portion of the invention." 

In otheir words, tîi«claim, if iiot liiiiited to, t|ie peculiar construction 
shown in the spécification and drawings, is for placing the électrodes of 
a secondary battery in an old form of cells. One of the expert witnesses 
for the complainant says: "I understand that the séries of cells described 
in the fourth claim of this patent is simply the séries of cells of the Cruik- 
shank trough battery transferred to or used in a secondary battery." 
Another of the complainant's experts testifies that, in his opinion, "the 
claira covers subçtantially the use, in a secondary battery, of the well- 
known trough divided into cells by non-porous partitions long used in 
primarj' batteries, and in whicfi Faure has replace^ the primary battery 
électrodes by the secondary battery électrodes of his own construction." 
And, again, hesàys: "The spécification describes one way in which the 
éléments of the combination may be constructed, and the language of the 
foiirth claim is brôad enough to cover, not only that spécifie construction, 
but any other construction substantially the same, by which substantially 
the'same resuit isobtained." Upon the statements of the patent itself 
without having recbursç to the many structures, which thé record discloses, 
containing a séries of céÙs, no novelty can be maintained. It is to be ob- 
served that thé claim is not necessarily confined to the Faure électrodes. 
After reading the spécification, it may with plausifeility be maintained that 
the patentée was of the opinion that invention was involyed in doing in a 
secondary battery what tad previously been done in a primary battery. 
He wished to claim "a séries ofwell-known cells when applied to a sec- 
ondary battery, Tbe claim covers, in a secondary bàttéry, a séries of 
cells, comprising each a pair of électrodes, with an active, spongy layer 
thereon. It is brpad enough, therefore, to include the électrodes of 
tlianté, and of others, as well as of Fa,ure. An electrician who should place 
a, séries of Planté's cohples into a trough, like XVallàston's for instance, 
divided iiito ; cells by, diaphragms, would infringe. ]éut there is obvi- 
ously no patentable novelty in such an arrangement, especially in view 
of the fact that Planté bad einployed almost the identical combination. 
In the descriptive rnernorandum of his patent (No. 78,897) Planté says: 

"If it is desired to, connect several éléments in séries, the plates them- 
selvés çan serve as thé walls of the contiguous troughs, just as in the, Cruik- 
shank vol tàic battery." 

With the informatiçn derived from the prior art before him, the ar- 
rangement of the claim would hâve been obvions to a néophyte in elec- 
tricity.,; It is not often that a single-cell battery ia utilized in the arts. 
When a battery pf moiq power ip needed, the convenient but obvions 
arrangement of the fourth claim would suggest itself to any one who has 
sensé enough to economize time, space and money. Even if the claim 
could be. Umit^d to Faure's électrodes, there would still be nothing of 
which to predioate patentability. A mère aggregation of cells, with no 
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resuit except sueh as is deriVed from multiplication, is not stifflcient. 
If Faure had omitted the fourth claim, and ail référence thereto, in the 
spécification, no one else could hâve obtained a patent for a séries of 
Cruikshank or Wilkinson cells containing Faure's électrodes. Neither 
can Paure. No matter how ingénions a devise may be) there is usually 
no more of the inventive faculty displayed in placing it in a known sé- 
ries than ifit were of the simplest character. Invention cannot be as- 
serted for the aggregation beoause of the novfil character of the segregated 
structures. There is no more ingenuity displayed in placing Faure's 
électrodes in awell-known trough than in placing there the électrodes of 
some one else. His invention was for a new électrode in a secbndary 
battery. This he is entitled to, but he is not entitled to claim as new a 
well-known construction of cells beoause he puts his new électrodes into 
them. It J8 clear that a construction of the claim, which is broad 
enough to cover the defendant's battery, renders the claim invàlid. Bush 
V. Fox, 38 Eng. Law & Eq. 1; Holmes v. Alarm Co., 33 Fed. Rep. 254; 
Haiiesv. Stave Co., 123 U. S. 586, 8 Sup. Ct. Rep. 262; Heating Oo.v. 
BuHis, 121 U. S. 286, 7 Sup. Ct. Rep. 1034; Raiïroad Co. v.Truck Oo., 
110 U. S. 490,4 Sup. Ct. Rep. 220; Car Co. v. Car Co., 34 Fed. Rep. 
130.' 

A limitéd construction can, however, be givenfhe claim, which will 
render it valid. The défendants' expert insists that the claim must be 
confined to a combination in which the électrodes are combinéd/w'ith 
non-porous partitions between adjacent cells by being applied thereto. 
The manner; in which this is done is described in the spécification. It 
says: 

"Fig. 6 is a cross-section of an électrode with noU-porous partition, hàving 
the prepared plates secured on both sides, and adapfed for use in a battery 
with séries of adjacent cells. * * * It shows the arrangement ofparallel 
plates fprmed with an interposed wooden board, ». , Thjs arraDgement per- 
mits of employing thin sheets of iead, while securing at the same time suffl- 
cient stiftness, and affording means of ttrmly securing the parts, », without 
any léakàge between the adjacent cells, formed on eacb side of the leaden 
plate, a." . 

The spécification further states that when the supporting plates are to 
be placed either parallel or in any other position permitting of their be- 
ing distorted; by mechanical strain, stifFness may be impartéd by applying 
them onwoOdorhard rubber non-porous boards,sbastopreventanyliquid 
passing from one cell to another. The boards ofthese compound supports 
hâve edges fittëd with india-rubber, in order to ïender the cells perfectly 
liquid tight. It is argued with force and plausibility that it was the in^ 
tention of the patentée, as shown by thèse extracts from the spécification, 
to cover only his spécial construction, the novel feature of which is the 
nOn-porous partition with which the électrodes are cbtnbined, and to Which 
they are aJjpHed. It is asserted that this intention isrendered more 
certain hy an examination of the file-wrapper, where it is still more 
dearly disçlosed; and that nowhere in the spécification is there a descrip- 
tion of the apparatus as constructed by the défendants. In view of 
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thèse facts, and because the patentée, in effect, dîsclaîmed the construc- 
tion sought to be placed upon the claim by the complainant; it would 
seem that the défendants' construction has much in reason and author- 
ity to support it, and is the more rational of the two. So construed, the 
défendants do not infringe the claim. 

The patent granted to Joseph Wilson Swan, February 17, 1885, (No. 
312,599,) is for an improvement in secondary batteries. The applica- 
tion was filed January 18, 1882. The object and aim of the patentée 
■was the production of plates having surfaces more suitable for holding 
the active material. In carrying out this idea he prépares plates with 
perforations, cells or holes extending through the plates, in which the 
active material is packed. He says: 

"It should be understood that the form of the cells may be greatly yaried 
without departing from the prlneiple of my said invention, the object being 
to obtain an interstitial construction of plate capable of affording a very large 
amount of acting surface in a small compass, and to prevent the coating of 
oxide or spongy lead from falling away from the plate, as it would from a 
plain vertical surface, uniess held in position by sôme material external to the 
said coatingi" 

The claim is: 

"A perforated or celhilar plate for secondary batteries, having the perfora- 
tions or cella extending through the plate, and the active material, or material 
to become active, packed in the saidperforations or cells, substantially as de- 
scribed." 

The spécification slates that the patentée has obtained a patent in 
Great Britain for the same invention, dated May 24, 1881. It is argued 
that this allégation carri^d the ipvention back to the date of that patent, 
àlthough the patent itself has not been introduced in évidence. No 
authority isproduced to sustain this contention. Being a mère déclara- 
tion, unsTipported by proof, it is thought that it cannot be accepted as the 
date of the invention, which, in the absence of other proof, must be taken 
as of the date of the application, Jànuary 18, 1882. The advantages of 
à plate constructed in thé mariner described are well summarized by Sir 
William Thompson, He says:' 

"The raaking of the support-platès peiforated to reçoive the active oxide 
has great advantage over making them with mare grooves or rougheuings, 
because it supersedes the necessity for felt or cloth to prevent the active ma^ 
terial from falling off. * * * i hâve found the oxide very liable to crack 
away and fall off when merely placed in grooves or pressed into hollovvs of a 
ronghened plate. When pressed into perforations they remain very securely 
attached, forming, as it were, 'rivets.' * * * Even with bad usage it is 
a rare accident that one of the oxide ' rivets ' breaks and falls out. The per- 
forated plates bave also the great advantage of extending the area of electric 
communication between the eontinous metallie eonductor and the spongy or 
porous material, and so minimizing the electric résistance. The application of 
the oxide in the form of numerous mutually detached parts separately held by 
the perforations hàd also a great advantage in almost annulling the warping 
Orfracturing eflects of the expnnsibn and contraction produced by the changes 
of oxidation to which the active material is exposed in the chargiug and dis- 
charging of the battery. " 
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In view of thèse facts, there is no diflficulty in deciding that an élec- 
trode so constructed was patentable. The invention is a simple one, but 
something more than mechanical skill was required. Indeed, the ex- 
perts on both sides agrée that such an électrode has marked and peculiar 
advantages. 

It is insisted that the patent, as issued, is an unlavvful expansion of the 
original application, and therefore within the rule oîRaihuay v. Sayles, 
97 U. S. 563. The argument is based upon the assumption that in the 
original spécification the patentée nowhere describes électrodes with per- 
forations extending through the plates, and that it was not until March 
24, 1882, that he mentioned a perforated plate. The complainant dé- 
nies this, and asserts that Figs. 1 and 2 in the patent, as issued, are 
identical with thèse figures in the original drawings. Positive proof of 
this statement has not been found, but the presumption that it correctly 
States the fact is very strong. The original spécification states that — 

"The plate ghown in Figs. 1 and 2 is constructed with cells or cavities, a, for 
the réception and rétention of spongylead. * * * The cells may be closed 
on one side, as shown at c, in Fi g. 2." 

The only rational construction would. seem to be that, as the last fig- 
ure showed the cells closed on one side, the two others showed them not 
close'' but open through the plate. It must also be assumed that the 
officiais of the patent-office performed their duty, and did not permit 
a fraud to be perpetrated by the altération of the drawings. There 
is absolutely no proof that such altérations were rnade, and, if the raem- 
oranda of the file-wrapper can be relied upon for any purpose, they show 
that the original drawings were in the office at the tinie the claim for a 
perforated plate was presented, and long afterwards. 

The question, therefore, is whether there is anything in the art prior 
to January 18, 1882, which anticipâtes the claim, or renders it invalid. 
The English patent granted to John S. Sellon does not anticipate, for 
the reason that, though dated September 10, 1881, itwas not sealed un- 
til March 10, 1882, after the flling of Swan's application. It was not 
made patent to the public, therefore, until March 10, 1882. Smith v. 
Goodyear, 93 U. S. 486, 498; Bliss v. Merrill, 33 Fed. Rep. 39, 40; Sie- 
mens v. Sellera, 123 U. S. 276, 283, 8 Sup. Ct. Rep. 117. But the évi- 
dence of Prof. Asahel K. Eaton, if it does not amount to a complète 
anticipation, so narrows the field of invention that nothing remains of 
which to predicate patentable novelty. It is thought, however,' that as 
to some of the électrodes made by him there can be no doubt that they 
fuUy anticipate Swan's claim. If made now_for the first time they would 
infringe; being made before the application, they anticipate. Cook v. 
Tool Co., 4 Sup. Ct. Rep. 4; Peters v. Manufacturing Oo., 21 Fed. Rep. 
319; affirmed, 9 Sup. Ct. Rep. 389, (March 5, 1889.) Prof. Eaton tes- 
tifies that in 1881, and certainly prior to August, 1881, he made ex- 
periments in secondary batteries, using perforated lead plates for the 
électrodes. He finally adopted them, considering them préférable to 
others tried by him. Thèse plates were' perforated by means of a belt 
punch, which eut ont small dises varying from a qnarter to five-eighths 
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of an inch fltecordîng to thesiz^iof the plates. Lead sponge previoùsly 
prepared was then precipitated Upon both sides of the plate so as to cover 
both surfaces ahd fill the perforations. He says: 

"lafterwards adopted one of the methodâ which I had tried, wheie I used 
two perforated plates with the sponge deposited upon one or both of them, 
and the two plates put together^ so as to retain the sponge between them, the 
sponge fllling the perforations. This made one électrode. The other élec- 
trode was rnade with two similar perforated plates, the peroxide being made 
into a paste with sulphuric acid knd water, and pasted upon each side of a 
pièce of asbestOs. This was put between the tw6 perforated plates, and 
pressed down, so that the paate covered the wliole surface of each half plate, 
and fîlled the perforations. Some of thèse plates were perforated, so as to 
leave a burr projeeting in onedirection, which aided in the rétention of the 
paste; the two burred surfaces being outside. This provided an enlarged cel- 
lular cavity." 

In July, 1881, be riiade another battery, with the assistance of one 
George Farringtonl, who corroborâtes him in part as to its- construction. 
This battery was made by spreading the described paste upon either 
cloth or asbestos, and inclosing it between two perforated plates of lead. 
The perforations, in the absence of à proper tool, were made with a knife. 
This formed one élément. The other élément was made by precipitat- 
ing lead sponge upon one surface of a similarly prepared plate, and cov- 
ering it with another, plate, so' as to make one, folded together at the 
edge. The paste was minium, mixed with sulphuric acid and \vater. 
This paste filled the perforations in the plates. Prof. Eaton also made 
électrodes by cbatiftg with a similar paste a frame-work of woven lead 
wire. The batteries thus constructed by him were charged, and worked 
successfully. Besides Farrington, he is corroborated by Mr. Sleeper, 
who àssisted in the constructiôii of the batteries of August, 1881, by 
punching holes in regular order in the leaden plates. And Sleeper is, 
in turn, corroborated by entries made at the time iii his diary, w^hich 
also oontains rough drawings of the perforated leaden plates. No évi- 
dence is dffered by the complainaht Which at ail conflicts with the verity 
of thèse statements. As before observed, the court is not permitted to 
rej'eot theevidenceof unirapeached and respectable witnesses, when they 
are corroborated, and there is iiothing to cast a doubt upon the truth of 
théir statements. Upon this évidence, therefore, the first Swan patent 
must be declared invâlid. 

The second patent granted to Joseph Wilson Swan is dated May 26, 
1885, (No. 318,828.) The application was filed May 3, 1883. The 
claim is as follows; . 

' "In ^ battery plate or électrode CompoS"d of a eonducting Support, combined 
i^ith active material, the support in the fomi of a plate with angular or équiv- 
alent holes, cells, or perforations èxteriding through thesame, and sepaiated 
Irom one another by webs, walls, or partitions of uniforra cross-section, the 
active niHterial being placed in said holes, cells, or perforations, substan- 
tially asset forth." 

I This would 'sëem to be foi* the same subject-matter cOvered by the 
first patent to Swan; It is çonceded thàt the alleged invention is de- 
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flcribed and shown in the flrst patent. The only différence suggested is 
that the second patent is for a, more limited subdivision of the same gên- 
erai invention. The patentée, in the spécification, states: 

"It should Be observed that I do net claim herein broadly the use of plates 
provided with holes or perforations extending through the same, and having 
the active material, or naaterial to become active, held in such holes or perfo- 
rations, as tbis forma the subject-matter of patent granted to me on the 17th 
day of February, 1885, numbered 312,599." 

One of the complainant's experts, after stating his understanding of 
the first patent, says df the patent in hand: "It has a specitic claim, 
■ — a claim rendered spécifie by its limitation to uniforni webs, walls, or 
partitions separating the perforations from each other." Another of the 
complainant's experts says that his understanding is that the second pat- 
ent covers plates or électrodes such as are described in the first patent, 
"with the additional limitation that the webs, walls, or partitions be- 
tween the cells shall be of substantially uniform cross-sectioh." It' will 
be observed that the drawing of the first patent shows a plate rtiade in 
exact accordance with this limitation, and the spécification states that 
the forai of;the cells may be greatly varied without departing from the 
principle of the invention. Even if the second patent can be distin- 
guished from the first in the particular stated bj' the experts, it is.en- 
tirely clear that the différence pointed out is wbôUy insufficient to sus- 
tain an invention. After the first patent therewas absolutely no rooro 
for the second patent; which, upon the most favorable construction for 
the complainant, simply claims an arraingenient which any one who had 
«ense enough to make the perforations at ail would most certainly adopt. 
When a patent has been granted fora plate containing rows of holes, 
another patent cannot be- granted for the same plate containing uniform 
rows of holes. Neither can there be anything patentable in, the mère 
«hape of the holes. A patent for a devioe containing round holes will 
preclude a subséquent patent for the same device with square, çrtrian- 
gular holes, ■ Manufacturing ÇO' v. Bushing Oo., 31 Fed. Rep. 76; 79. 
Especially is this so when the applicant is cbnfronted with his own ex- 
press déclarations that the shape is whoUy immaterial. It is not neces- 
«ary to consider whether a valid patent can be obtained for an invention 
described^ but not claimed, by the applicant, in a prior patent isâued 
"to him; the application for the secotid patent being filed before the first 
patent issues. That is not this; case. Swan describes xyd invention in 
the first patent which is not covered by the claim of that patent. What 
is not claimed is not patentable. 

It foUows, therefore, that the complainant, upon filing a disclaimer 
limiting the first daim of the FaUre patent to an electrpde of asecond- 
ary battery to which the active layer is applied in the forpa of a paint, 
paste, or cément, insoluble in the electrolytic liquid, is entitled to a de- 
-«ree for aiï injunction and an accounting upon the claim as thus lim- 
ited, but withput costs. 
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The Bremena v. Card. 
{DUtriet Court, L. South GaroUna. February 85, 1889.) 

ADMIRATiTT— PBACTICB— ATTACHMETTT. 

The forty-seventh rule in admiralty abolishes imprisonment for debt on ad- 
miralty prôcess in ail cases where by the law of the state where the court is 
held imprisonment for debt bas been abolished in similar cases. Rule 3 pro- 
vides that in admiralty suits in peraonam the mesne process may be by a sim- 
ple warrant pf arrest of the défendant in the nature of a capiaa, or with a 
clause therein "that, if he cannot be found, " to attach bis goods. Eeld, that 
this clause does not mean "found for the purpose of arrest," so as to justify 
an attachment in a case where défendant isactually witbin. and a résident of, 
the district, but cannot be arrested because of the state law. 

In Admiralty. Question reserved. 
Barlcer, GiUUand & FiizSimons, for libelant. 
/. N. Nathans, for respondent. 

SiMONTON, J. In this case a monîtion with warrant of arrest was îs- 
sued, with this qualification: "In conformity with rule 2 of the suprême 
court in admiralty." Afterwards', it appearing that the respondent was 
within this jurisdiction, and had been served with the monition, and 
was actually présent in court ready to answer, so much of the order as 
directed his arrest was rescinded, and the question was reserved as fol- 

* lows: "Whether in a case like this, in which the défendant, being within 
the jurisdiction, and served with process, and under the state law of force 

. in this court, cannot be held in arrest, or made to give bail, it can prop- 
erly be said that 'he cannot be found' for the pujposes of arrest and 
therefore an attachment can issue against his goods." Counsel hâve been 
heard on this question so reserved. There can be no doubt that the war- 
rant of arrest was rightfully rescinded. The forty-seventh rule in admi- 
ralty abolishes imprisonment for debt on process issuing out of the admi- 
ralty court in ail cases where by the law of the state where the court is 
held imprisonment for debt hàs been, or shall be, abolished upon simi- 
lar or analogous process issuing out of the state court. A person is im- 
prisoned for debt who is arrested on mesne as well as final process. If 
arrested on mesne process, he is held in the custody of the court until 
he gives bail. When released on bail, he remains in the custody of the 
bail, subject to arrest by the bail, and surrender into the custody of the 
court, at the option of the bail. He remains in custodv, the bail being 
Substituted for the sheriff or marshal. Steveiu v. Meed», 1 Mill, Const. 
818; Olover v. GoviiUwn, 2 Rich. Law, 654; Code Civil Proc. S. C. 
§§ 209, 210. In South Carolina "no person shall be imprisoned for debt 
exfeept in cases of fraud." Const. art. 1, § 20. The Code of Civil Pro- 

' feedure, § 200, provides for arrest on warrant in six cases. The first four 
cover cases of fraud eo rwmine; the fifth provides for th^ arrest of an ab- 
sconding debtor though the debt be not yet due; the sixth authorizes ar- 
rest in an action for the recovery of damages in a cause of action not aris- 
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ing out of contract, when the debtor is about to remove from the state, or 
when the action is for injury to person or character or for the wrongful 
taking, detaining, or converting property. Imprisonment for debt being 
thus abolished in ail cases but that of fraud, and there being no fraud al- 
leged in this case, the warrant of arrest should not issue. 

The question remains, if the person of the respondent cannot be ar- 
rested, may his goods be attached, although he himself is within the ju- 
risdiction, at his place of résidence or of business, and actually served 
with process? The object of ail proeess is to bring the défendant into 
court where he may, if he chooses, be heard in his own behalf, and the 
issues between him and the party complaining may be finally decided. 
There are two forms of process, — the monitiou for suits in personam, and 
the warrant of arrest for suits in rem. The latter attaches the impersonal 
thing, tes, and is usually accompanied by a monition directed to any 
one interested, — notice to the world. Ben. Adm. § 434. Where in suits 
in personam the simple monition is issued, it is the duty of the marshal 
to serve the respondent personally. Id. § 421. But frequently the re- 
spondent is a transient person, or the libelant wants some security from 
him to respond lo his demand by payment. The courts of admiralty 
exercised in thèse cases the powers similar to those which the courts of 
law exercised, and ordered the arrest of the respondent, who could releàse 
himself by giving bail for appearance, and, after appearing by giving 
bail, to the action. As we bave seen, this practice bas ceased in this 
court under the rule 47 in admiralty, except in cases of fraud or fraudu- 
lent practice, and certain other cases stated above. But, in addition to 
the simple monition, and to the warrant of arrest thereon, there was fur- 
ther process against the défendant, with the same intent and purpose, 
however, to enforcean appearance and submission to the jurisdiction; that 
is, by attaching his goods, and, if there be none, his crédits. In the 
fonn given by Benedict, page 638, the warrant authorizes this attach- 
ment as the alternative, "if the défendant cannot be found in your dis- 
trict." And at section 426 he says " it is the duty of the marshal to ar- 
rest the party if he can be found in his district, and he bas no right to 
attach goods, etc., before he bas endeavored to find the party himself. 
* * * The marshal should by no means by devoting time to a fruit- 
less search for the défendant lose the opportunity of attaching his prop- 
erty." This process by attachment is of ancient usage in admiralty, and 
is sanctioned by courts of the highest authority. Manro v. Almeida, 10 
Wheat. 473; Navigation Co. v. Bank, 6 How. 344; Miller v. U. S., 11 
Wall. 287; Bmyssm v. Milkr, Bee, 186; McGrath v. Candalero, Id. 64; 
Ben. Adm.§ 431 et seq; Atkins v. Didntegrating Cb., 18 Wall. 304. 

The question is, is this process by attachment an original proceeding 
issuing out of the court, just as a monition or warrant of arrest issues, or 
is it an alternative process, to be used as a substitute for the warrant of 
arrest, in case, and only in case, the défendant be absent, or cannot be 
found personally to be served ? Ca» it be used when the défendant is 
présent, cornes into court, appears, and offers to put in his answer? As 
we may see by the authorities above quoted, this proceeding by attach- 
v.38F.no.2— 10 
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ment îs derived from the civil law. '. It may be of interest to inquire what 
was the mode of using it under that law. By the oldest monument of 
the Roman law — the Twelve Tables-^the provision made for a suit is by 
citing the party. " Go immediately with the person who cites you be- 
fore the judge." "If the person cited endeavors to escape from you, or 
puts himself in a position of résistance, you may seize his body." "But 
if the person cited find a surety, let him go." Coop. Just. app. 1, 
p. 656, Ist table. In the Institutes, tit. 4, "De in Jus Vocando," we 
find: 

"Paulus, libre 1, Edictum, says: Satis pœnse subira eum. Si non defend- 
atur etlatitet certuni est quodmittatur adversarius in possessionem bonorum 
ejus. Sed si aditum ad se prœ.stet aut ex publiée conspiceatur recte in jus 
vocari licere." 1 Corp. Jur. Civ. (Ed. Kriegel,) p. 81, § 19. 

We thus see that under the. Roman law the first step in a suit was to 
cite the défendant. That if he pbeyed the citation well and good. If he 
resisted or attempted to escapp he could be seized, and made to give se- 
curity. If he concealed himself, his goods could be taken. Evidently, 
under the civil law, attachment pf goods on mesne processwas usedonly 
as an alternative in case défendant was absent or concealed himself. 
Judge Bee discussing theright to issue an attachment in the court of ad- 
miralty, in J4cGra(ft V. GbmdaZerç, Bee, 64, says: 

" The object of the attachment is to seeure redress eut of the property of the 
party when you çannot get at his- person. If he cornes in time and gives se- 
ourity his property mày be disctarged. " 

What he n^eans by "get at his person" appears from the authorityhe 
uses. Clarke, Praxis, which he quotes with approval in Bouysson v. Mitr 
fer, Bee, 187, says: 

"If he isout of the kingdom, or 30 absconds that hecannot be arrested, then 
his gppds may be attached." 

2 Browne,Givil& Adm.Law, éM,qnoied in Âtkinav.DisintegrùMngOo:, 
says: ' 

. "Let us lastly suppose that a person against whom à warrant has issued çan- 
not be found, or that he lives in a foreign country, hère the ancient ptoceed- 
ings of the admiralty court proyided a.n easy and salutary remedy. * * * 
The goods of the party were attached tocompel his appearance." 

This was the practice in admiralty wlien the practice act of 1789 was 
fldopted. Atkins V. DisirUegrating Co.^ swpra. The suprême court, pre- 
scribing rules for the admiralty, in rule 2 says : In suits m personam, the 
mesne process may be by a simple warrant of arrest of the person of the 
défendant in the nature of a capias, or by a. warrant of arrest of the per- 
son of the défendant, with a clause therein, "that if hecannot be found," 
to attach his, goods, etc. Rule 47 authorizes bail to be taken in those 
cases only in which it is required by the laws of the state where the arrest 
is made upon similar oranalogous process, and, as we hâve seen, abolishes 
imprisonment for debt, either on mesne or final process. It is argùed 
with much force that the words of the second rule, " if he cannot be found," 
tnean "if for any reason he cannot be arrested,"— "found for the purposë 
of arrest." And this view is sustained by Judge Lowell in Inmtance 
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Cb. V. Mcherson, 2 Low. 310. Judge Lowell bases his décision upon a 
rule of Judge Sfrague, in the district court, whicli prescribes that, if the 
défendant cannot be arrested, tbe attachment rnay issue. But this either 
assumes the construction of the second rule to be as is contended for, or 
it assumes that it is casus ommwsin the suprême court rules, and there- 
fore the district court rule was made pursuant to rule 46 of the suprême 
court. It is a sufïicient answer to the last supposition that we hâve no 
rule in this district like Judge Spbague's rule. There are two objections 
to the construction of rule 2 contended for. The words " cannot be found " 
bave a technical meaning. When an ofBcer, under the mandate of the 
court, is instructed to serve process, or a rule, or subpœna, and after due 
diligence he cannot find the défendant, crin some cases,cannot find him, 
or ascertain his place of résidence or business, the return he makes is 
"non est inventus," — "cannot be found," — that is to say, cannot be gone to, 
: — n^et with; and this, when the process may demand personal service, or 
copy left, aswell as the arrest of défendant. Again, attachment of prop- 
erty on mesne process is a severe measure. It séquestrâtes goods before 
proof and judgment. Can it be used unless the défendant is in some sort 
of default, or unless justified by extrême necessity? If a défendant ab- 
sconds, or conceals himself, thus avoiding process, his goods are taken to 
force his appearance, and when, thusforced,heappears,heis put on terms, 
or else he may again abscond. If he is absent from the jurisdiction, 
and bas property within it, the court, favoringits own citizens, and se- 
curing them a remedy in their own home, allows his property to be at- 
tached so as to enforce his appearance. And as he is a transient person, 
and may remove his property as well as himself, even after he cornes in 
and appeârs, he also is put on terms. So with a corporation, — an ab- 
stractiouj — as it cannot be served or held as a person, its property is at- 
tached to enforce appearance, and held or bonded to enforce relief. AU 
of thèse reasons fail when we come to a demand against a résident, sur- 
rounded by his faraily, having his home and his place of business within 
the jurisdiction. He is almostwithin the curtilage. He is in no default. 
He makes no delay. He présents himself at the call of the court, ofl'ers 
his défense, submits to its jurisdiction. Why should he be amerced of 
hisgoods, be compelled to secure a demand not proved, in advance of 
proof, and bé. forced t© redeem his property? The progress of this âge 
has exempted the person from arrest, if the défendant be innocent of 
fraud. The exemption may becorae absolutely useless, may well beeome 
oppressive to him, if it be the occasion, the excuse, the reason, for the 
séquestration of his estate. 

There is another view of this subject which seems tohave weight. It 
will be noted that thèse rules of practice are made by the suprême court 
under the authority of the act of congress of 8th May, 1792, (1 St. at 
Large, 276,) and that they bave the force of law; that rule 2 makes pro- 
vision for a warrant of arrest of the person, and is the authority for is- 
suing suçh ^ warrant; that it deals with this subject only; and that in 
80 deâling with it, it provides for an attachment in the case of the issu- 
ance of a warrant of arrest, and the inability to serve it because the de- 
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fendant cannot be found. In other words, the attachment calls for its 
predicate the issuance of the warrant of arrest, and the failure to find the 
défendant. It may be thaj; theright to issue the attachment dépends as 
much upon the right to issue and the issuance of the warrant of arrest 
as it dépends upon the failure to find the défendant. If this be so, and 
the warrant of arrest cannot issue, the attachment cannot be used. See 
Chiesa v. Conover, 36 Fed. Eep. 334. The motion to rescind the warrant 
of attachment is granted. 



The Pteteo G.' 

SCHUFFINO V. TWO HONDEED AND ThEEE ThOUSAND ThBEK HuNDBBD 
AND NINETY-TWO KiLOQEAMMES OP ScBAP-IrON. 

ScHULZ V. The Pieteo G. 
{Distrîet Court. 8. B. N'eu) York. March 8, 1889.) 

1. Snipprao— Carriagb of Goods— Bill dp Lading— Shobtagb. 

When tbe bill of lading states " weight unknown, " in the absence of proof 
of the weight shipped on a vessel, other than the récitals of the bill of lading, 
and a weighmaster's certificate, the vessel cannot be held for shortage. 

2. Same— Separatb Consignments^Dot't op Master. 

A vessel shipped two consignments of scrap-iron; the master apprehended 
shortage in weight, but did not keep the lots distinct; and, discharging in the 
inverse order of receiving, delivered flrst to one consignée his exact weight, 
leaving a large shortage to fall on the other Eeld, that it was the master'g 
duty to hâve kept the lots separate, or else to take security before delivering 
the whole weight to the flrst consignée, that he would make good his propor- 
tion of any deflciency in the whole bulk; and thàt the ship was liable, as for 
a misdelivery, in delivering to the flrst consignée more than his proportion of 
the whole weight shipped. 
8. Demurrage— Bill op Lading— Mistakb op Cabgo-Ownbr. 

A vessel's bill of lading provided that her cargo should be discharged "as 
fast as the ship could deliver, " and the cargo-owner flxed too early a day 
for her arrivai at a substituted. place of delivery, whereby the vessel was de- 
tained on arri ving at the wharf. MM, that the cargo owner was liable for de- 
murrage. ' 

In Admiralty. Libel to recover demurrage for détention in discharg- 
ing scrap-iron. Cross-libel for shortage in the delivery of the iron. 
Wing, Shoudy & Putnam, for Schulz. 
De UUo, for the Pietro G. 

Beown, J. The Italtan bark Pietro G. arrived at this port from Ant- 
werp on the 23d April, having on board two lots of scrap-iron, one of 
about 600 tons, and the other of about 200 tons, with empty barrelg 
on top. She went to Atlantic Basin to discharge, where the précise 

'Reportedby Edward G. Benediot, Esq., of the New York bar. ' 
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amount of the larger lot of scrap-iron was weigTied out and delivered to 
the consignée of that lot. Schulz & Co., the owners of the smaller lot, 
had sold their lot to be delivered on cars at the Erie Railroad dock, 
Jersey City, and therefore made a further contract with the bark togo 
there and deliver it on the cars, which she accordingly did. She reached 
the wharf on the 16th of May, but, another vessel being at the time 
unloading at the crâne, by which the cargo was usually put into the cars, 
the bark was unable to commence unloading until the 26th. She claims 
10 days' demurrage for this delay. On completing discharge at the 
Erie dock the last lot was found short 35 tons, 15 cwt., then worth, at 
the market rate, $751, to recover which the cross-libel was filed. 

1. As to shortage. There is no évidence of the weight of either of the 
lots of scrap-iron loaded at Antwerp, aside from the récitals in the bills 
of lading, except a weighmaster's certificate, which is not of itself légal 
évidence. Upon each of the bills of lading the master, before signing, 
wrote: "I do not know the weight or quality." In the absence of fur- 
ther proof of the weight put on board at Antwerp, the vessel cannot be 
held simply for shortage. Eaton v. Neumark, 33 Fed. Rep. 891, and 
cases there cited; aflSrmed, 37 Fed. Rep. 375. 

A further question arises upon the ship's mode of delivering the cargo, 
and whether the wliole shortage of 35 tons can be thrown upon the libel- 
flnt's small lot of 200 tons, delivered last. I think not, under the proofs 
in this case. The master took no part in the weighing. He had some 
doubt as to the amount of the weight received, and for that reason, be- 
fore signing the bills of lading, wrote in the precautionary clause. The 
two bills of lading show shipments by différent shippers. Even had the 
twa lots been shipped by the same shipper, it would ordinarily be the 
master's duty to keep the lots separate, so as to deliver to each consignée 
his own \oL There is no évidence to show that the shortage occurred 
in one lot rather than in the other; and it is more probable that the 
shortage arose through some incorrect mode of weighing, or mistakes in 
keeping tally, applicable to both lots alike, than that so great an error 
rshould be made in a lot of 200 tons only. Manning v. Hoover, Abb. 
Adm. 188; The W. A. MorreU, 27 Fed. Rep. 670. 

With cargoes of scrap-iron, it is said not to be necessary to deliver the 
identical iron, because there is no différence in the market value of dif- 
férent lots. The dates oi the bills of lading make it probable that the 
larger lot was delivered first, and put in the bottom of the ship, and the 
smaller lot on the top of it, whether both bills of lading were signed 
after ail was loaded, or not. There is no évidence that any séparation 
of the lots was made. Had there been, it could not bave failed to be 
-discovered on the discharge of the first 500 tons, and would scarcely hâve 
failed to be mentioned in the évidence. But nothing is said about any 
5uch séparation, and the inference is that none was made. No com- 
plaint is, however, made by Schulz & Co. because their iron was to be 
taken from the bottom, instead of the top. If this practice as respects 
scrap-iron bas been so far adopted as to constitute an exception to the 
^gênerai duty to keep difierent lots distinct, it certaiuly would not author- 
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izè, in a case of doubt about theweight, thewhole shortage to be thrown 
Tipon what was discharged last. TJnder such a practice both consignées 
would be deemed to consent that the whole be treated as one mass, like 
grain shipped in buJk; and when there is nothing to show that the short- 
age arose in one lot rather than in the other, the équitable raie ap plies 
that apportions the loss among the difiPerent owners pro rata. Story, 
Bailin. § 40; The Idaho, 93 U. S. 585, 586; Dom v. Ekstrone, B Fed. 
Rep. 19; RahiUy v, WUson, 3 Dill. 420, 426; Adams v. Meyers, 1 Sawy. 
308. And -«'hère the master has reason to believe that the weight is 
short of that stated in the bills of lading, it is négligence to keep no sép- 
aration, to invert the order of delivery, and to deliver the whole exact 
weight stated in the bill of lading for the first lot, and take no précau- 
tion for the last. The same prudence and care that induced the mas- 
ter to insert in the bills of lading the protective clause for his ship, re- 
quired him to take care that the apprehended shortage, if any, should be 
properly apportioned. It was not consistent to insert in the bill of lading 
for the larger lot the statement that he did not know, and in effect, was not 
responsible for, its weight, and then, on arrivai, proceed to weigh out 
and deliver'to the consignées its exact weight, without taking any secu- 
rity that the consignee's proportion should be returned or accounted for 
iu case a final shortage was found. Should such security be refused by 
the first consignée, the master would, I think, not only be justified, but 
be bound, to withhold absolute delivery either of the whole lot, or of a 
suffici'ent amount to cover any apprehended shortage. As the ship nei- 
ther kept the lots separate, nor took any précaution towards a right de- 
livery to the libelants of their share of the whole, she should be held lia- 
ble as for négligence in deliveringi to the other consignée an excess over his 
rightful share, and a deficiency to the libelants. In effect, it is a case 
of misdelivery of a part of the cargo, for which the ship is responsible. 
RaUroad Co. v. Bank, 123 U. S. 727, 8 8up. Ct. Rep. 266; The Drew, 
15 Fed. Rep. 829. The whole shortage, at the^market rates, amounts 
to $751. The proportion which should hâve been withheld or charged 
against the larger lot is 6536; and for that sum, with interest, the ship 
must stand charged in favor of the libelants. 

2. Demurrage. The bill of lading for this lot provided that the cargo 
should be discharged "as fast as the ship could deliver." The sub- 
stituted place of delivery at Brie Railroad wharf was evidently in- 
tended to be subject to the same provision. The mistake on the part of 
Schulz & Co. was in fixing too early a day for the expected arrivai of 
the bark at the Erie wharf, and for having set the day, in their arrange- 
ment with the proprietors of the dock, without consultation with the 
master of the bark. The contfact admitted by the pleadings was that 
Bhe was to deliver into the cars, and that could onlyvbe done at the cl-ane. 
She had no right, therefore, to disôharge elsewhere upon the dock, and 
had to wait until the 26th. The défense set up in the answer is that 
proper application was not madé by the master to the proprietor of the 
dock for cars; but this défense is not sustained by the évidence. Thô 
evddence shows no fault on the ship's part, as respects notice of the de- 
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]ay, or endeavors to get a speedy berth. Deducting one Sunday, there 
. remain nine days, for which demurrage should be allowed. If the 
amount is not agreed on, it may be ascertained by a référence. The 
libelants and the cross-libelants are each entitled to decrees accordingly 
upon their respective claims. 



KA.LION Chemical Co. v. The Iroquoib.' 

(District Court, S. B. Nm York. March 1, 1889.) 

Cabbibkb— DeIiITEry of Goods—Delat— Damage. 

Owing to a (juarrel between the master of a canal-boat and steyedores em- 
plqyed on a ship, caused by the improper discharge of iron ore into the canal- 
boat from the ship, two days were lest in the discharge of the ore. By the 
loss of this time ail the ore could not be forwarded on canal-boats before the 
canal closed, and this action was bronght against the owner of the vessel by 
the owner of the ore to recover the extra freight paid. .ffe/d.that the ship 
■was lîàble for the miscondnct of the stevedore's men, aslts agents, in the im- 
propier discharge; and thè libelant was also at fault through the delay of the 
boatman, its agent, in securingaproper adjugtment of thedifficulty; that the 
libelant, theref ore, should recover half its damage, each side looking for f nr- 
ther indemnity to the respective agents employ éd. 

In Admiralty. 

Action against the ship Iroquois for improper discharge of libelant's 
iron ore, whereby libelant was compelled to pay extra forwarding charges. 
Wm. McMvâiael, for libelant. 
Henry D. Hotchkiss, for claimant. 

Beown, J. I do not feel warranted in finding any lack of diligence 
on the part of the ship in the discharge of her cargo up to the 13th of 
Décember, when notice was given that a boat should be sent to receive 
the libelàiit'â ore from along-side. Mr. Laing, on the part of the ship, 
understood that -the ore was designed to be transported to Philadelphia 
by way of the Delaware & Raritan -Canal, which, according to ofHcial no- 
tice, was to close at midnight on the 19th Décember. Proper measures 
were taicen by him for the delivery of the ore in time; and I hâve no 
doubt it would bave been delivered but for a quarrel that arose be- 
tween the stevedore's men on the ship and the men on the canal-boat, in 
respect to the dumping of the ore by letting it fall a considérable dis- 
tance, so as to endanger the boat. On the arrivai of the captain of the 
boat, about 8 o'clock on the morning of the 14th, when some 5 or 6 
tons had been taken on board, he found the boat leaking and injured, 
through the fall of the ore from the end of the chute, a distance of from 
15 to 20 feet. The ore was chrome ore, more or less in lumps, some of 
which weighed 50 pounds each. Such a mode of loading the canal-boat 

iRepoi-ted by Edward G. Benedict, Esq., of the New York bar. 
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was manifestly dangerons and unjustifiable, and the stevedore's men 
were grossly in the wrong in undertaking to load the boat in that way. 
I hâve no doubt of the gênerai truth of the captain's statement that when 
he protested againstthis he was met with jeers and insults. What hap- 
pened afterwards is beset with contradiction. It is quite possible that 
as the boat had already leaked above the lining, through the injuries 
done by the falling ore, the owner of the boat, who came there at about 
12 o'clock, hesitated to continue the loading. He dénies this, however, 
and testifies that he offered to go on with the loading if the steamer would 
lower the qre in tubs, as customary. The head stevedore came there at 
about the same tirae. He testifies that he did oflfer to lower the ore in 
the usual way, but that the owner refused, becausehehad not previously 
understood that this was the kind of ore he was expected to take, and be- 
cause he did not consider the boat fit for the job. Two days were thUa 
lost, during which the ship discharged notbing. On the morningof th© 
third day the boat was again brought along-side, the ore was put on board 
in a proper manner, and her loading completed that day. I am satisfied 
that it was on account of this two days' loss of time in loading this first 
boat that the rest of the ore was not loaded in time to go through the 
canal, in conséquence of which the libelant was obliged to pay $218 
additional freight. Who is responsible for that two days' loss of time? 
The principals on both sides, it is quite clear, acted in entire good. 
faith; and I do not find any personal want of diligence on their part. 
The cause of the trouble was this différence between the stevedore's meo 
and the boatmen, — a différence which ought to hâve been settled in an 
hour. For this différence both the parties immediately involved ought to 
be held equally responsible; the stevedore, for the misconduct of his men 
in dumping ore of that kind such a distance, instead of lowering it in buck- 
ets, and the owner of the boat for his delay in determining what he would 
do, and for not at once seeking his principal and securing an adjustment, 
which it is évident would hâve been speedily effected. As the boat- 
man was legally the agent of the libelant, and the stevedore the agent of 
the ship, in making the discharge, the libelant can recover but half his 
damages from the ship, with costs; and each side must look for further 
indemnity to their respective agents employed. 
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Phénix Ins. Co. v. The Quaker City and The Isabella E. Wilbub. 
{Circuit Court, 8. D. New Tork. March 23, 1889.) 

CoLLiBiON— Mutual Fault— Tug Shiftinq Tow. 

Though a vessel engagea in shifting her tow is entitled to the undistnrbed 
use of a sufflcient area of the water to exécute her movements, yet, if she 
moves voluntarily while a navigating vessel is dangerously near, keepin^ no 
lookont, and giving no signais, thus coutributing to the ensuing collision, 
she is in fault, and liable for damages. 

In Admiralty. Libel for damages. On appeal from district court. 

The Phénix Insurance Company of Brooklyn libeled the steam-tugs 
I. E. Wilbur and Quaker City for a collision in which the canal-boat 
H. M. Burruss, towed by the former, was sunk at the loss of libelant. 
The opinion of the district court is as tbllows: 

"Bkown, J. In the afternoon of November 5, 1885, the steam-tug I. E. 
Wilbur, witb two loaded canal-boats lasbed on her port side, left the stakes 
at Jersey City, about opposite pier 1, North river, bound for Adams street, 
Brooklyn. In the strong ebb-tide she crossed the North river, always heading 
somewhat up the river, so as to make an actual course nearly directly across, 
bilt dropping a little to the southward, and ran into the slacker water to the 
southward of pier A, whither she werit for the purpose of transferring one 
of the canal-boats from the port sideto the starboard sidebefore going up the 
East river. While shifting this boat the steam-tug Quaker City, with seven 
boats in tow, two of them being lashed on her starboard side, came out of the 
East river, bound lor the Communipaw coal-doeks, a quarter of a mile below 
the stakes, and runningaround the'Battery within some 200 feet of thebarge- 
■offlce, and foUowing along the shorein the slaok water before heading across. 
The starboard boat of the front Une of the tow came in collision with the star- 
board quarter of the Wilbur when nearly abreast of Castle Garden, whereby 
the boat was sunk, and her cargo of iron became a total loss. The libelant, 
having paid the loss, sued both tugs to recover the amount paid, 

"There is considérable conflict in the évidence as to the distance from the 
shore of the place where the collision occurred, and as to the heading of the 
two tugs at the time. In such a conflict very considérable weight ought to 
be given to the course that is ordinarily pursued by experienced and compé- 
tent pilots, like thèse, In the management of the vessels and tows undertheir 
■charge in pursuing tlieir undoubted objects. This considération is specially 
applicable to both of thèse tugs. In this view, and considering also the re- 
spective opportunities of the witnesses for observing and of judging, and the 
matters which engaged their attention at the time, I flnd the foUowing as the 
most probable facts : 

"1. That the Wilbur came within the slack water to the southward of pier 
A, and to the eastward of the outer Une of that pier, and rounded to some- 
what, 80 as to be heading a Uttle up towards pier A; that she thereupon 
«topped her engine, east ofE the Une of the boat to be shifted, suffered it to 
run ahead, and afterwards puUed the stem of this boat around across her 
«wn bows, preparatory to getting along-side of it; that in thèse maneuvers 
the Wilbur twicebacked her engines, with some intervais of stopping between, 
and probably came within 300 or 400 feet of Castle Garden wall; that her 
pilot, wblle thus engaged, paid no attention to otber vessels coming around 
the Battery, considering bimself sufficiently out of their way, and that he 
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consequently did not heed or hear any whistles from the Quaker City utitil 
she was only about 100 feet distant, though previous whistles had been given 
by lier. 

"2. I think the Wilbur did undoubtedly back in the water duringthe man- 
euvers above r^erred to, and that by tbis backing she caused lier stern to lap 
somewhat the Quaker City's bow, as she came near to her, though shortly 
before she was a little on the latter's starboard bow. The testimony of the 
Quaker City in tliis respect is entitled to superior crédit, because it was pe- 
culiarly within the line of her observation; and because the attention of the 
Wilbur was notspecially directed to this point; because actual backing of the 
boat, and not merely of the engines, was quite natural, and was a common 
act in pulling another boat around, and was necessary, unless there was suf- 
fleient headway of the low previously to dispense with such backing; and be- 
cause Mr. Johnson, who thinks his boat did not move back in the water, did 
not hâve equal mëans of observingas to this fact. 

"3. The Quaker City did not pùrsOe a direct course from the barge-office 
to the Communipaw coal-docks, but kept up in the slack water for the pur- 
pose of avoiding the strong tide further out before crossing. She had timely 
means of observingthe work in which the Wilbur was engaged before reach- 
ing her; and when she got no answers to her previous whistles she was bound 
to hâve gone out into the streàm further, or hâve given to the Wilbur a larger 
margin for her maneuyers in shifting her tow, and was in fault, therefore, 
for àhaping her course so near toa fug evideiitly engaged in that business. 

"4. I flnd that it was a common praètice for tugsintending to cross to Jer- 
sey City in the strong ebb to move uji towards pier A in the slack water be- 
fore entering the strong ebb; that this practice wàs wéll known to the pifot 
of the Wilbuir, and that, in view of it, he was bound to attend to the signais 
oie vessels parsuing this customary or fréquent course; that heshould bave 
observed that the line of the Quaker City's approach with her tow was too 
near to admit; of his backing with sàfety, and that he should therefore, be- 
fore backing, bave given her cautiohary signais of his intention to do so; and 
that, had he observed her previously, and waited a few minutes before the 
last backing of' his engine, prior to the collision, as he might hâve done, and 
doubtlesa would hâve done had the approach of the Quaker City been observed, 
the collision would hâve been avoided. 

"5. It is urged against the Wilbur that the final cause of the collision was 
her going ahead at full speed at the last moment, when the Quaker City had 
approached within 50 or 100 feet of her, and that by the swing thus given to 
her stern, and by that only, the collision was precipitated, which might other- 
■Wise hâve beèn avoided. The Wilbur's Witnesses, on the other hand, contend 
that a worse collision would hâve happened had her engines not been put 
full speed ahead. It is impossible fof me to reach any certain conclusion as 
regards what was best after they had approached so near to each other. That 
is a condition in extremis, in which Considérable latitude is allowed to the 
Judgment of each boat at the time, without attributing to eîther légal fault, 
even if the méasure adopted under the pressure of the circumstances was not 
the best. The faults chiefly regarded by the law are those which hâve brought 
the vessèls into sUch close quarters. It is upon thèse prior faults that I must 
regard both tugs to blâme, and direct the damages to bé divided." 

i^VanZ; I>. ^S^Mrgres, for the Quaker Gity, ci ted: 

The Wilson, 7 Ben. 367; The Fanita, 8 Ben. 11; The Packer, 28 Fed. Eep. 
160; The 8t. Johns, U Fed. Rep. 763; The Johnson, 9 Wall. 146; The Cam- 
hmdoon, 30 Fed. Rep. 710; The Free State, 91 Ù. S. 200; j'he QalHeo, 24 Fed. 
Eep. 386; The Senia, 30 Fed. Rep. 502; The ifaria Luigia, âSFed. Eep. 247; 
The Fairbanks, 9 Wall. 420; The Dexter, 23 Wall. 69; The Sxeelsior, 12 Fed. 
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n&p.l'èh', Th&Wesley Seymèur, 7 Ben. 539; T/te iStote o/ reaja*, 20 Ped. Kep. 
254; Mars. GgU. (2d Ed.) 311; The Peckforton Castle, L. B. 3 Prob. Div. 11; 
The Seaton, L. R. 9 Prob. Div. 1. 

E. D. McCarthy, for the Isabella E. Wilbur, cited: 

The Maryland, 19 Fed. Eep. 555; MoNally v. Meyei; 5 Ben. 240; The Amer- 
ica, 29 Fed. Eep. 804; The .T. T. Easton, 27 Fed. Rep. 464; The White Fawn, 
20 Fed. Rep. 649; The Wm. H. Payne, Id. 650; The City of Chester, 24 Fed. 
Rep. 91. , 

Lacombe, J. No new proofs were taken in this court. The district 
judge held the Quaker City in fault because, seeking to take advantage 
of the slack water by hugging the shore while and after rounding the 
Battery, she shaped her course too near to the Wilbur, which she might 
hâve seen was engaged in the business of shifting a part of her tow, in- 
stead of going further out into the stream. That décision is affirmed. 
The Wilbur was held in fault (a) because she had no one to observe the 
movements and attend to the signais of approaching vessels ; (6) because 
she gave no signais announcing her intention to back ; and (c) because 
she backed when she did. It is contended on behalf of the Wilbur that 
•vvhen engaged in the opération of shifting her tow she was not a navigat- 
ing vessel; and that her conduct as to giving signais, etc., is to be judged 
not by the rules for navigating vessels, but by those for vessels at anchor 
or berthed. Wljatever force there may be in the contention that a ves- 
sel when so engaged is no longer a navigating vessel, and as such need 
not give the signais, foUow the courses, and make the movements pre- 
scribed for such vessels, she certainly is not actually in the same condi- 
tion as one at anchor, or fast to a pier. She is not absolutely at rest, 
but changes her position from time to time by voluntary as well as by 
involuntary movements. It may be held that the water within which 
she is executing her maneuver must be left free for her by other vessels, 
but even within that area she should move forward or backward only 
after exercising ordinary foresight to see if it bas been so left. Because 
she may be helpless to take herself out of the way of collision with a ves- 
sel intruding into her water, it does not foUow that she is equally helplesa 
to refrain from such voluntary movements within that water as will make 
a possible collision inévitable. That the Wilbur did actually move back- 
ward in the water, and did by this backing cause her stern to lap some- 
what the bows of the Quaker City as the latter came near her, is found 
by the district judge on conflicting testimony. Although such backward 
movement was one "natural, common, and necessary" to the maneuver 
of shifting a tow, and may not hâve been continued beyond the area 
usually required for the exécution of such maneuver, it is hardly possi- 
ble that any pèrson of reasonable prudence would hâve undertaken such 
movement if aware of the close proximity of the Quaker City, and of her 
évident intent to intrude within such area. Had any one on board the 
Wilbur given proper attention to the movements of approaching vessels, 
the Quaker City and her probable course would hâve been noticed, and 
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the backîng which finally precîpitated the collision would no doubt hâve 
been delayed until she passed. For thèse reasons the décision of the 
district judge is affirmed. 



Geeenwood V. The William Fletcher and The Grapeshot. 

(District Court, S. D. Jfew York. Marcli 1, 1889.) 

Collision— Betwebn Tugs — Mutttal Pattlt — Injtjry to Boat at Pieb. 

The tug F. lay in the North river, stem to the docks, drifting with the flood 
tide, and about to back into her slip when opposi te it. The tug G. , coming up 
stream, close to the docks, at a speed of at least four knots, observed the F., 
blew one whistle to show that she intended to pass inside of her, received 
no reply, and kept on. The pilot of the F., without looking astern of him, 
backed, collided with the G., and threw the latter against the boat H., which 
lay at the pier. Eeld, that both tugs were liable for the damage to the H., — 
the G., for maintaining her speed, in her position, after observing that her 
signal was unanswered; the F., for backing without lookiug astern to see if 
the way was clear. 

In Admiralty. 

Eykmd & ZahrisTde, for libelant. 

Wikox, Adams de Macklin, for the Fletcher. 

Oeorge W. Drase, for the Grapeshot. 

Brown, J. The libelant's steam canal-boat Hebe, on the 15th Decem- 
ber, 1888, while lying at the end of pier 41, North river, heading down, 
and taking on a cargo of iron, was run into about half-past 4 p. m. by 
the steam-propeller Grapeshot, which, with her stem, struck the Hebe'a 
port bow a severe blow, doing damage to the Hebe and her cargo, for 
which this libel was filed. 

The Grapeshot was coming up river in the slack fiood-tide, close by 
the Une of the piers, looking for a job; and when between piers 40 and 41 
she was struck on the port side, about abreast of the pilot-house, by the 
stem of the steam-tug Fletcher, which was then backing into that slip, 
and by that collision the Grapeshot was thrown out of her course, so as 
to make the latter unavoidably collide with the Hebe. The second col- 
lision being the direct conséquence of the first, and the libelant's boat 
not being in fault, the question is simply which of the two défendant 
boats is in fault for their own collision. The W. J. McCaldin, 35 Fed. 
Rep. 333. The Fletcher had corne there as usual, designing to lie up 
for the night, on the south side of pier 40; but, finding that berth occu- 
pied, she rounded head out into the river until about square across, op- 
posite pier 40, and then waited a few minutes, slowly drifting up with 
the tide, purposing to back in along the northerly sid& of that pier. There 
ie great conflict in the évidence as to the distance the Fletcher went 

'Reported by Edward G. Benedlot, Esq,., of tie New York bar. 
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out into the stream, where she remaîned still, and as to the length of 
time she was still, and the distance from the shore at which the Grape- 
shot was coming up. AU agrée that the latter was coming on a line 
inside of the Fletcher; the witnesses of the latter contending that the stem 
of the Fletcher was at no time more than 100 feet outside of the line of 
the piers, and the Grapeshot net more than half that distance. The 
Grapeshot's witnesses testify.that the Fletcher was at least 300 feet from 
the line of the piers, and the Grapeshot from 200 to 250 feet. Had the 
distance from the shore been so much as the Grapeshot claims, it is 
extremely improbable that any collision with the Hebe would hâve fol- 
lowed the first collision. It would naturally hâve been avoided by the 
Grapeshot, — a steam-tug very easily handled. The witnesses for the 
Fletcher are probablymore accurate in their estimâtes of both times and 
distances. 

Both boats seem to me clearly to blâme for this collision. If the 
Grapeshot had justifiable cause for proceeding so near the line of the 
piers in looking for business, she was at least bound to go with great 
caution, {The MontîcéUo, 15 Fed. Rep. 474; The Fanwood, 28 Fed. Repl 
373,) and at so slow a speed as would enable her to be handled with ease 
in keeping out of the way of other boats going in and out of the slips. 
She claimed to hâve been going under one bell, at the rate of about four 
knets only. This was considérable speed for such a position and time; 
but, considering the facility with which such boats are handled, I cannot 
understand why she did not avoid this collision if she had not been going 
at greater speed. Going only at the rate of three knots, she could stop 
within a length; and she could tum very rapidly within her length, of 
about 65 feet. When she got no answer to her first whistle, ofi" pier 39, 
she should hâve checked her speed, so as to be able to take care of her- 
self, whatever the Fletcher might do. The Fletcher is to blâme for not 
having looked about on the shore side before she backed. The Grape- 
shot was coming up inside of her, and when the Fletcher started back 
must hâve been within 200 feet of her, — probably considerably le,ss. The 
captain admits that he did not look back, or notice her; nor did he hear 
her whistles. He was evidently undertaking to do too much himself, 
without proper assistance from any other lookout to notice the signais 
given, and to look on ail sides. The E. H. Wd)ster, 22 Fed. Rep. 171; 
The Pavonia, 23 Fed. Rep. 204, 23 Blatchf. 403; The W. J. McOcddin, 
35 Fed. Rep. 330. Decree for the libelant against both vessels, with 
costs. 
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RUDDIMAN V. A SCOW PLATFOBlt.' 

' . ' {biséioi Couft, 8. B. New York. March 80. 1889.Ï 

Wharfaob— Lien— Floatinq Scow-Platfobm, 

A flôatîn^î structure, designed to be moored along-side a wharf, so that 
carts coatainittg refuse to be dùmped into boats, can be driven over it Jrom 
the wharf, is not a vessel within the meaning of the maritime law, and no 
lien for wharfage attaches to it under that law 

In Admiralty. Action for wharfage. 

James R. Angd, for libelant. 

Wikox, Àdams & Macklin, for respondent. 

Beown, J. The libelant sues for wharfage of a scow platform along-side 
his dock walk, at One Hundred and Thirty-Eighth street, Harlem river, 
from November, 1886, to November, 1887. No lien under the state law 
can be claimed, as no spécification of claim lias been filed, and more than 
a year has elapsed. To admit of a maritime lien, the scow structure must 
be a " vessel," within the meaning of the maritime law. I am of opinion 
that thé structure in question, though afloat, is not such a vessel, because 
it was not designed or used for the purpose of navigation, nor engaged in 
the uses of commerce, nor in the transportation of persons or cargof and 
to be a "vessel" it must meet some of thèse tests. The structure in 
question consisted of a box, about 35 or 40 feet square, having one or 
two tons of stones in the bottom to keep it from tipping over, with a 
thin floor over the box about 3J feet above the water-line, on the top 
of which is a frame-work supporting a strong upper iioor about 10 feet 
above, with a projecting gangway at the top. It was designed to be 
moored along-side a wharf, so thathorses with carts could be driven over 
it from .the wharf, with dirt or other refuse to be dumped into boats 
lying along-side. This was its only use and design. The structure 
was mainly stationary, and rarely moved. But it was capable of be- 
ing towed from one wharf to another, though not without some ditS- 
culty, from its clumsy structure; and but few wharves were adapted to 
its use. It had no motive power, no rudder, no sails. The case ap- 
proaches, doubtless, that of The Hezekiah Baldmn,- — a floating elevator, — - 
which was held to be a vessel. 8 Ben. 556. But in that case not only 
was the structure designed for the uses of commerce, but it was her con- 
stant business to move from place to place, as a vessel, in her peculiar 
work; in both respects differing from the présent case. This structure, 
though, as I hâve said, capable of being moved, was designed to be com- 
paratively permanent. By its nature, build, design, and use, it belonged, 
I think, to that considérable class of cases, such as dry-docks, floating 
saloons, bath-houses, floating bethels, floating boat-houses, and floating 

'Reported by Edward G. Benedict, Esq.., of the New York bar. 
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bridges, ail of whieh hâve been held not to be vessels within the maritime 
law. Copev.VaUette Dry-Dock Co., 119 U. S. 625, 7 Sup. Ct. Rep. 336, 
10 Fed. Rep. 142; Woodruffv. One Chvered Scm, 30Fed. Rep. 269; Tome 
V. Four Oribs of Imnher, Taney, 533; The Hendrich Hudson, 3 Ben. 419; 
Snyder v. A Fhating Dry-Dock, 22 Fed. Rep. 685; Jones y. Coal Barges, 
3 Wall . Jr. 63 ; Disbrow v. The Wakh Bros. , 36 Fed . Rep. 607 . The libel 
is dismissed, but, in default of jurisdiction, without costs. 



Philadelphia & R. R. Co. et al. v. The Mayob, Etc., of New Yobk.* 



{Bùirîot Court, B. D. New York. March 1, 1889.) 

Whahtïïs— MmaciPAii Corporations— Depaetment of Docks. 

The New York municipality is liable for damage caused to a vessel-owner 
by the f ailure of the department of docks as its agent to keep in proper repair 
one of the city's wharves, on Blackwell's island, though ita use is devoted 
solely to the department of charities aud corrections 

In Admiralty. 

R. D. Benedict, for libelant. 

Henry R. Beé,man, forrèspôndent. 

Beown, J. Section 6, subd. 2, of the act of 1871, o. 574, gives the 
department of docks exclusive charge and control of the wharf property 
belonging to the corporation, including ail wharves thereon now owned 
by the corporation, "the said department to bave exclusive charge and 
control of the repairing, building, and maintaining and protecting said 
property." This spécifie provision makes it the duty of the department of 
docks to maintain and keep in repair the wharf on the east side of Black- 
well's island, although the use of the dock is solely for the benefit of the 
department of charities and corrections, and, like ail other property ap- 
propriated to the use of that department, is in its gênerai "custody and 
keeping." The title to the property is still in the city. There are many 
cases in which the city bas been held liable for failure to keep the docks 
in proper repair since, as well as before, the act of 1871. Kennedy v. 
Jlfaj/or, 73 N. Y. 365; Heissenbvitel v. Mayor, 30 Fed, Rep. 456; Macauley 
V. Mayor, 67 N. Y. 602 , and cases there cited. Thèse décisions could only 
proceed upon the view that the department of docks was regarded as 
the agent of the municipality in performing the varions duties devolved 
upon it by the act of 1871. In the case first cited the court say: "The 
city was chargea with the duty of keeping the dock in a safe condition." 
The wharf, in this case, was not, indeed, for the use of the gênerai pub- 

•Beported by Edward G. Benedict, Esq^., of the New York bar. 
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tic, but it was for the use of the department of charitîes ar.d corrections, 
and of ail persons and boats that should hâve occasion to corne to the 
wharf in the business of that department, or at their invitation; and such 
is the fact as respects the libelant and bis boat. He went to the wharf 
with his canal-boat, to deliver a load of coal for that department. He 
moored his boat along-side, fastened to the spiles in a way not unusual, 
and sufBcient, had the spiles been in proper condition. The tide there 
runs strong, and during the ebb the northerly spile was pulled ont by 
the force of the tide pressing against the boat, so that the boat broke adrift 
and afterwards sank. The wharf was about 25 years old. There is no 
proof of any reasonable and proper attention to the repair of the dock, 
or of examination for that purpose. This was obligatory on the city, 
and on the department of docks, as its agent. The libelant had no notice 
of any weakness of the spiles. I cannot find him chargeable with any 
négligence. The boat was not in kind différent from those previously 
accustomed to use the dock in the delivery of coal. The libelant had a 
right to assume that the spiles were sufBcient for the purpose for which 
they were held out to those who had lawful occasion to use them in the 
service of the department of charities and corrections. The city, through 
the department of docks, was bound to maintain the wharf in a safe con- 
dition for use, and to make such examination and renewals from time to 
time as would render it fit and safe for the purpose designed, and for 
which they knew it was to be applied, The case therefore falls within 
the principle of Ehrgott v. Mayor, 96 N. Y. 264, and Edgerton v. Mayor, 
27 Fed, Rep. 230, and not within the cases of MaxmUian v. Mayor, 62 N. 
Y. 166, and Haight v. Mayor, 24 Fed. Rep. 93. Decree for the libel- 
ants, with costs. 



ÏEEGUSON V. ROSS. 161 

Feeguson, Shore Inspecter, v. Ross 0, al., (two cases.) 
{Oi/reuit Court, E. D. New York. March 30, 1889.) 

1. Remotai. op Caitsbs— Action by State. 

An action brought under Laws N. Y. 1875, c. 804, as amended by Laws 1885, 
in the naiûe of the "shore inspector," to recover the penalty imposed by that 
act for depositing prohibited materials in the waters of the bay and harbor of 
New York, which penalty, when reeovered, goes into the state treasury, is in 
effect an action by the stato, and theref ore not removable on the ground of 
citizenship, under act Ccng. March 3, 1887. 

iS. Samb—Pbnal Action. 

The action cannot be removed for the further reason tliat it is in its nature 
pénal, to enforce a police régulation, and not a suit "of a civil nature, at law, 
or in equity." 

B. Same— Motion to Dismiss by Party Removins. 

The fact that removal into the fédéral court was had upon the application 
of the défendant is immaterial on his motion to dismiss, if the controversy is 
one of which the court bas no iurisdiction. 

At Law. Motion to dismiss. 

This is an action brought by the plaintiff, Cornélius Ferguson, in his 
oflBcial capacity as shore inspecter, under the laws of the state of New 
York, to recover penalties from the défendants, P. S. Ross and Joseph 
B. Sandford, for depositing prohibited materials in the waters of the bay 
and harbor of New York. Plaintiff is a citizen and résident of New 
York, (Eastern district;) defeadants are citizens and résidents of New 
Jersey. The actions were begun in the state suprême court, and re- 
moved hère by the défendants, under the act of March 3, 1887. Upon 
the trial, défendants moved for a dismissal on the ground that the court 
had no jurisdiction of the subject-matter of the actions. The motion 
was denied, with leave to renew after verdict, when the questions raised 
could receive more careful considération. Verdicts were found for the 
plaintiff in both cases, and upon motions for a new trial the question of 
jurisdiction is again presented. The act of which it is claimed the de- 
fendants were guilty in each particular case was the dumping of dredging 
material in the bay and harbor of New York. The statute under which 
thèse actions were prosecuted is chapter 604 of the Laws of 1875 of the 
state of New York, as amended by chapter 414 of the Laws of 1885. 
This act makes it unlawful to deposit such materials within certain spec- 
ified limits, including the bay and harbor of New York; and provides 
that any person offending against the provisions of the act shall be 
guilty of a misdemeanor, and shall, upon conviction, be punished by 
the infliction of a fine of not less than $100 nor more than $500, or by 
imprisonment as in case of misdemeanors, or both, in the discrétion of 
the court. Out of any moneys received from fines under the act such 
sum or sums shall be allowed and paid for the expenses and disburse- 
ments attending the arrest as the court or magistrate may deem reasonr 
able and proper. The act next provides for the appointment of a " shore 
inspector" of the counties named, to hold office for three years, and to 
serve until his successor shall be appointed. He is given an annual sal- 
ary of $2,000, (in lieu of ail other compensation,) which, with the sala- 
v.38F.no.3— 11 
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ries of his subordînates, îs made a county charge. It îs made his duty 
to investigate aiïd report any and every violation of the provisions of the 
act, and he is given power to arregt offenders. To carry out the objecta 
ofthe act the sum of $15,000 is appropriated for expansés. It is made 
a çounty tayS, and, when raised, iS paid over to the state comptroller. 
By the eighth section ofthe act (the particular one under which thèse 
actions were prosecuted) it is made unlawful to permit any dredgings 
and materials taken from any slip, basin, or shoal in the port of New 
York to be deposited or placed elsewhere than beyond certain prescribed 
limits. For eaeh and every violation of the provisions of this act ail 
persons so offending are made jointly and severally liable to pay a pen- 
alty of $1,000, together with costs, for each and every such offense. 
Such penalty is to be recovered by and in the name of the said inspector, 
in a civil action, in any court of compétent jurisdiction in the state. The 
inspecter is given power in his discrétion, with the consent ofthe court, 
to remit ail or any part of the penalties thus incurred; and it is further 
provided that ail moneys recovered by civil action, after deducting costs, 
cbtmsel fées, etc. , shall be pai|i into the treasury of the state. The pen- 
alties, and the modeof recovering the same, shall, it is further provided, 
be deemed to be substituted for ail others theretofore provided by law 
foi' the same or like offense. The object of the act, as declared in the 
title, is to protect the shores and bay of New York, and, the seaside re- 
sbrts near the same. 
" Joseph 0. Jackson, for défendants. 
James S. CAurcA, for plaintiff. 

Lacombe, J., (afier stating the fàcts as ahove.) The fact that removal 
into this court was had upon the application of the défendant is imma- 
terial, if the controversy is one of which the circuit court has no juris- 
diction. Ldièmky v. Knighls of Honor, 32 Fed. Rep. 417. There is no 
pretense that the matter in dispute anses under the constitution or laws 
of the United States. It is only as " a controversy between citizens of 
différent states" that the plaintiff insista that this court has power to 
dispose of it, ahd on that theory he seeks to sustain the removal. There 
is no statute which authorizes the removal of a suit between a state and 
citizens of another state on the grotind of citizenship, for a state cannot, 
in the nature of things, be a citizen of any state. State of Alabama v. 
Wolffe, 18 Fed. Rep. 836; Stonev. South Oarolina, 117 U. S. 430, 6 Sup. 
Ot. Rep. 799. The nominal plaintiff hère is an individual, but he sues 
only in his ofBcial character. The suit is brought to enforce a police 
régulation bf the state. Hè haS no personal interest in its subject-mat- 
ter, — not even for his fées or commission, for he is à salaried ofBcer, 
whose compensation is secured irrespective of the resuit of the suits he 
mây bring. In the event of his removal from office the suit would be 
cohtinued by hîs successor, not by himself. Courts will look behind 
and through the nominal parties on thé record to ascertain who are the 
real parties to the suit, and will détermine whether a state is the real 
party to an action brought by or against its officer by a considération of 
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the nature of the case as presented by the whole record. Governor of 
Georgia v. Madrazo, 1 Pet. 110; M re Aym, 12B U. S. 443, 8 Sup. Ct. 
Rep. 164; New York v. Louidana, 108 U. S. 76, 2 Sup. Ct. Rep. 176; 
Hagood v. Sovihern, 117 V , S. -52, 6 Sup. Ct. Rép. 608; Louisiana v. 
Jumel, 107 U. S. 711, 2 Sup. Ct. Rep. 128; Bmme v. Strode, 5, Cranch. 
md; StatÉofMaryland v. Baldmn, 112 U. S. 490, 5 Sup. Ct. Rep. '278; 
McNutt V. Bland, 2 How. 15. The real party prosecuting thèse sùits 
îs the State of New York, and they are therefore not removable uijder 
the act of 1887. Moreover, the cases provided for by the statute con- 
ferring jurisdiçtion upon the circuit courts are suits "of a civil nature, at 
làw or in equity." The cases at bar are brougbt to enforce pênalties im- 
posed by state law to be paid to the state treasury, and are of a pénal, 
not a civil, nature. As such they Cannot be stistained in thé courts of 
the United States. Choin v. Barton, 6 How. 7; State of New Hampskîre v. 
Railvny,B Fed. Rep. 887. They are undistinguishable in principle from 
Wiscondny. Insurance Go., 127 U. S. 265, 8 Sup. Ct. Rep. 1370. By 
the laws of the state of Wisconsin, the officers of fire Insurance compa- 
nies doing business in the state were required to file certain reports, and 
to forfeit $500 for failure so to do. It was made the duty of the corn- 
missioner of insurance to prosecute actions to recover such penalty in 
the name of the state, — one-half of the recovery going to the state treas- 
ury, the remainderto the insurance commissioner, who bore theexpenses 
of the suit. He was also given power to compromise actions. The su- 
prême court held {mpra) that the law was pénal, and that a suit to en- 
force could not be maintained in the fédéral courts. In the language 
of Mr. Justice Gray, delivering the opinion : 

" Therule that the courts of no country exécute the pénal laws of another ap- 
plies not only to prosecutions and sentences for crimes and misdemeanors, but 
to ail suits in favor of the state for the recovery of pecuniary pênalties for any 
violation of statu tes for the protection of its revenue, or other municipal laws, 
and to ail judgments for such pênalties. * * * ïhe statute of Wisconsin 
under which the state recovered in one of her own courts the judgment now 
and hère stied on was in the strictest sensé a pénal statute, imposing a pen- 
alty upon any insurance company of another state doing business in the state 
of Wisconsin without having deposited with the proper oflBcer of the state a 
full statement of its property and business during the previous year. The 
cause of action was not any private injury, but solely the offense committed 
against the state by violating her law. The prosecution was in the name 6t 
the state, and the whole penalty, when recovered, would accrue to the state, 
and be paid, one-half into her treasury, and the other half to her insurance 
commissioner, who pays ail expenses of prosecuting for and collecting such 
forfeitures. The real nature of the case is not affected by the law of the state 
for the punishment of the offense. It is immaterial whether by the law of 
Wisconsin the prosecution must be by indictment or by action, or whether un- 
der that law a judgment might be enforced by exécution, by sdrefaciais, or 
by a new suit. In whatever form the state pursues her riglit to pUnish the 
offense against her sovereignty, every step of the proceeding tends to one 
end, — the eompelling the offender to pay a pecuniary fine by way of punish- 
ment for the offense." 

The motion to dismiss both actions must therefore be granted, but, as 
défendant moved them into thia court, without costs. 
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Rbmeb V. McKay. 

{Ovreuit Court. N. D. lllinoU. March 35, 1889 , 

Bquitt--Plbading — Cross-Bill— QBiRMANB to Bill. 

Complainant âled a bill to remove a cloud on his title, alleging that défendant 
issued an attachment in lowa against R., and levied on the land in question, 
which stood in the name of R.'s wife ; that défendant flled a supplemental pé- 
tition in that suit against R. and wife, alleging that the land actually belonged 
to R., and had been conveyed by him to hiis wife in fraud of creditors; that 
without service on or notice to Mrs. R., and without appearance by her, de- 
fendant obtained a decree under which the land was sold, and he became the 
purchaser; that complainant had in good faith obtained the title from Mrs. 
R. Held that, as by the laws of lowa a creditor may attach land fraudulently 
conveyed, and afterwards file a bill to set aside the fraudaient title, défendant 
had a right in this suit to file, as germane to the bill, a cross-bill alleging that 
complainant was not a bunafide purchaser, and praying to bave his pretended 
title declared void, and the title declared to be in défendant. 

In Equity. On exceptions to answer, and demurrer to cross-bill. 
Bill to set aside cloud on title, filed by Chester K. Remeragainst Dun- 
can McKay, For opinion on demurrer to bill, see 35 Fed. Rep. 86. 
0. F. Woodruff, for complainant. 
Ik-y de Babb, for défendant. 

Blodgett, J. This case is now before the court on exceptions to dé- 
fendants answer and demurrer to the cross-bill filed by the défendant. 
The original bill charged, in substance, that Janet R. Remer, the wife 
of Adam Remer, became the owner of certain lands situated in Monona 
county, lowa; that défendant, McKay, claimed tobe a créditer of Adam 
Remer, the hùsband of Janet, and instituted proceedings by attachment 
in the district court of Monona county against Adam Remer, and levied 
on the lands so owned by Janet, and also filed a supplemental pétition 
in equity against Adam and Janet Remer, charging that said Adam was 
the actual owner of the land so levied on, and had caused the sarae to be 
conveyed to his wife, Janet, without considération, for the purpose of 
defrauding his (Adam's) creditors; prayed a decree that said Janet had 
no real interest in the land, and held the same in trust for Adam; and 
without Personal service on, or notice to, Janet, and without any ap- 
pearance by her in the case, a decree was entered, directing the land to 
be sold for payment of the indebtedness due the défendant; that said 
land was so soid by the sheriS' of said county, and in accordance with 
Buch sale the sheriff of said county had made a deed thereof to the de- 
fendant, who claimed thereby to hâve acquired a valid title in fee-simple 
thereto. And the bill further charged that the complainant had, with- 
out notice, acquired by purchase in good faith the title of Janet to the 
land, and asked that the title of the défendant, so obtained without serv- 
ice of process or notice, should be set aside as a cloud upon his title, By 
the answer and cross-bill the défendant now charges that Janet Remer 
had no actual interest in the land; that it was bought by her husband, 
Adam Remer, and paid for from his means; that défendant in the origi- 
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nal bill and complainant in the cross-bill is a créditer of Adam Remer, and 
bas proceeded by attachment, as he lawfully might under the laws of tbe 
state of lowa, against Adam, to levy upon said land under bis writ of 
attachment and to obtain judgment against Adam, and that said land was 
duly sold in pursuance of the decree and judgment of the court to sat- 
isfy th© indebtedness due from Adam to the défendant; and that he bas 
by due course of said proceedings obtained a deedfrom the sherifF of 
said county conveying to him said land; and that complainant had no- 
tice, before purchasing from said Janet, of the fraudulent nature of the 
conveyance to her, and the manner in which she held her title; the 
cross-bill prays a decree that the title held by Janet, and which has been 
conveyed to complainant, was fraudulent as against the complainant, a 
creditor of Adam Remer, and that said complainant be decreed to con- 
vey said land to the défendant. 

The only question in the case, it seems to me, which is raised by 
thèse exceptions and demurrer, is whether this cross-bill is germane to 
the subject-matter of the original bill. Under the laws of lowa any in- 
terest of a person in real estate in that state, whether légal or équitable, 
may be levied upon and sold by a creditor 6f tbe person holding such 
interest; and real estate fraudulently conveyed to a third person may be 
attached by a creditor of the real owner, and a bill filed afterwards to 
set aside the fraudulent title. Lathrop v. Brovm, 23 lowa, 40; HuUz v. 
ZoUars, 39 lowa, 591; Gardner v. Jaques, 42 lowa, 577; Bwiley v. Mc- 
Oregor, 46 lowa, 667. The complainant having corne into a court of 
equity for relief, the défendant may, as it seems to me, appropriately 
make this application for relief by attacking complainant's title, and say- 
ing that complainant has in equity no title to the land in question, but 
that the real and équitable title is in the défendant; that the complain- 
ant has no standing in a court of equity to maintain and be protected in 
a title held in fraud of the defendant's rights. The case made by the 
cross-bill seems to me an appropriate défense to the complainant's case, 
and one that, if sustained by the proof, would show the défendant en-r 
titled to the relief asked. It therefore appears to me that the cross-bill 
is entirely germane to the case made by the original bill, and that the 
exceptions to the answer, and the demurrer to the cross-bill, should be 
overruled. 



McCloskey et cd. v. Baek et al. 
(Qvreuit Court, S. D. OTiio, W. D. March 9, 

1. Equity— Plbading — Bepakatb Plbas— Filinq without Lbavb. 

It is not usual, nor in conformity with proper practice, for a défendant, 
without previous spécial leave of court, to file several eeparate pleas, or to 
présent several distinct and independent défenses in one plea; theobjectof 
a plea being to reduce the cause, or some distinct part of it, to a single issue. 

2. Samb— Pleas— Rbquisites. 

The rules of equity pleading require that the averments of a plea In bar 
shall be so clear, positive, and distinct as to render the plea a com^ete équita- 
ble and légal bar, and enable the complainant to take issue upon its yalidity. 



16é FEDBÎiÀL EÎlPOÉTÈB, vol. 38. 

8. SAMB^SSlTTrNa'DoWII IPlEA Poift ÀitGUMHNTi ; 1 

■ Il , |WlUJ.e the act of tbe compIainaDts in setting down a plea ;f or ar^ment, In- 

stiead 6t replying.to it, opérâtes as an admission of the facts therein alleged, 
whidli are wèll pleàded', yet, in decidiiig upon the validity of the plea, the bill, 
soifar as it remaiiis uncontradicted, is àssumed to be true. ' 

4 Sambt-iAveements of Titlb. : , . 

A plea that defendanj; js "the sole owner in fee-simple" of the property de- 
scribed in the bill, without stating any facts from which the court can see 

■ whether défendant is thé owner in fee or not, is bad. 
6. Same— AûVeesb Possession. 

i A plea "that at the timeiof the bringing of this suit, and longpriorthereto, 
this défendant was, and still is, in the open, notorious, continuous, and ex- 
clusive possession of the said premises'as the sole owner thereof, and claim- 
ing and. holding adversely to the complainants and the whole world, " is bad, 
in that it consista of conclusions of law. 

6. 8ame — Statdtb oi" Limitations. 

A plea of the statute of limitations to a bill for partition, which does not 
négative the fact alleged in the bill that certain of the complainants were un- 
der disability when their rights of possession accrued, and hâve so continued, 
is bad. 

7. Samb— Odstbk and Pibsbisin. 

A plea that "complkinants were at the time of bringing this suit, and long 
prier thereto, oustedand disseised, and out of possession of said premises, 
States a mère conclusion of law, and is whoUy wanting in proper averments 
of facts and circumstances to sustain that conclusion. 

8. Sàme— -Mattbks for DeaIubrer. 

A plea which présents matters proper for demurrer — as multiîariousness — 
will beoverruled. 

In Equity. Bill for partition and accounting, filed by Sarah E. Mc- 
Qoskey and others against Samuel Barr and others. On hearing as to 
Buffidency of pleas. 

C. W. Oomm, H, T. Fay, and Howard Ferris, for complainants. 
.< Lincoln, Stephci,ns & Bateman, Harper, Ooppock <fc Hàmmel, Henry Van 
Mater, Smrall & Mack, and E. P. Bradstreet, for défendants. 

Jackson, J. This cause is now before the court on the sufficiency of 
the pleas filed herein by Ed. A. Foy, William A. Blanchard, Henry 
Van Mater, ànd others, défendants, adopting the same, and agreeing to 
be bound by the action of the court thereon, to the second amended bill, 
filed by contiplainants Noveraber 7, 1888. The case madeand presented 
by said second amended bill is briefly this: The complainants allège 
that they, together with certain of the défendants other than those inter- 
posing said pleas, were the légal heirs of Mary Jane Barr,who wasseised 
in fee in remainder of the 160 4-10 acres of land described in the plead- 
ings, subject to the life-estate therein of one Maria Bigelow; that their 
said ancestor, the tenant in feè iii rehiainder, departed this life intestate 
November 21, 1821, when said ^tate in remainder descended and be- 
cairie vested in them and the bther heirs and descendants of said Mary 
Jane Barr (made parties défendant) as tenants in common; that the 
life-tenant. Maria Bigelow, died August 3, 1860, when their right of 
possession and that of their co-tenants accrued, and that at the date of 
the àccruaiofi their right of possession upon the termination of said life- 
estate several of the complainants, specially namedj were under the dis- 
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ability of coverture and infancy. Thè bill seeks spécial discovery of the 
défendants, whether ail of them, other than the Barr heirs and descend- 
ants, do not dérive such title and possession as they respectively hâve 
through and under the life-tenant, Maria Bigelow, together with the dates 
at which they acquired such title and possession, and also for partition, 
and an account for rents. The above-named défendants file pleas in bar 
of the suit, joining therewith answers in support of the pleas. The pleas 
recite that they are filed by leave of the court first had and obtained, 
but there is no order of record granting such leave. The pleas of the 
several défendants are substantially the same, and allège: 

"(1) That at the tlme of the bringing of this suit, and long prior thereto, 
this défendant was, and still is, the sole owner in fee-simpleof the entire title 
of the foUowing descrîbed premises, viz., (then settingout certain lotsorpar- 
cels of land in Cincinnati.) (2) That at the time of the bringing of this suit, 
and long prior thereto, this défendant was, and still is, in the open, notorious, 
continuous, and exclusive possession of the said premises as the sole owner 
thereof, and claiming and holding adversely to the complainants and ail the 
world. (3) He further says that the said complainants Were, at the time of 
the bringing of this suit and long prior thereto, ousted and disseised and out 
of possession of said premises, and he says that complainants seek, by their 
second amended bill, to recover the possession of a portion of the said land, 
and to establish their title therein; wberefore he says that the relief sought 
by the said complainants' second amended bill is not of équitable cognizance, 
and that they hâve adéquate remedy at law to recover possession, and estab- 
lish their title, if any they hâve. (4) And this défendant further for plea 
saith that he is the sole owner and holder of the premises described in his first 
plea above, référence to which is hereby made part hereof ; that said second 
amended bill is exhibited against this défendant and some two hunclred other 
défendants in possession of distinct tracts or parcels of land included within 
the tract described in the second amended bill; that this défendant Las ào in- 
terest or claim to tracts held and owned by the other défendants, and the said 
other défendants hâve no claim to or interest in the tract held by this défend- 
ant described in the first plea aforesaid; and this défendant says that if his 
case is mixed up and joined with the case of the other défendants in possession 
he will be put to large expense, and great vexation and delay, by reason of tbi? 
contention between thé said complainants and tiie other défendants in posses- 
sion, in which he has no interest, and from which he can dérive no beneflt. 
Wherefore he saith that the second amended bill is exhibited against Ijim and 
the said other défendants for several distinct and independent mattërs and 
causes, which hâve no relation to eaeh other, and in which he is in no way 
interested and concerned, and ought not to be implicated." 

Then, without "waiving his said plea," the défendant proceeds to 
answer 80 much of complainants' said amended bill as he deems ma- 
terial to make answer unto, and dénies that complainants are seised 
in fee and entitled to the possession of an undivided one-flfth partôr 
of any part of the real estate described in said amended bill or in the 
first plea; dénies the défendant Barr heirs or descendants are seised in fe© 
of an undivided one thirty-fifth part or any part of the real estate de- 
scribed in said amended bill or in the flrpt plea of défendant; dénies 
that the unknown heirs of Margaret Hattersley are seised in fee of an 
undivided one thirty-fifth part or of any part of the real estate described 
in the amended bill or in his first plea. The same déniai is made as to 
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other named défendants alleged in the bill to hâve an undivided one 
thirty-flfth part of the land described in said bill. He further dénies 
that ail of the défendants other than those specifically named above are 
seised in fee-simple of the remaining 25-35 part or of any part of the 
lands described in the bill or in bis first plèa, jointly, or in coramon, or 
in any way together; but avers that each of the said défendants in pos- 
session is the owner of and seised in possession and law severally of dis- 
tinct piarcels or tracts of land within the large tract described in said 
amended bill. He further dénies that upon the death of the said 
Maria Bigelow the défendants, other than those above specifically named, 
or those under whom they claim, entered into possession of the real 
estate described in the said amended bill or ih this defendant's first plea, 
as tenants in common with the complainants and the other défendants 
herein. " Wherefore the défendant demands the judgment of this court 
whether he shall be compelled to answer complainants' said amended 
bill, and humbly prays to be dismissed with his reasonable costs." The 
pleas are properly certified to by counsel, and sworn to by the défend- 
ant. The complainants hâve set them down for hearing without mak- 
ing any reply thereto, which opérâtes as an admission of ail the facts 
therein alleged, which are well pleaded, for the purpose of deterndning 
whether any or either of them constitutes a sufficient answer to the suit. 
It is not usual, or in conformity with proper practice, for a défendant, 
without previous spécial leave of the court, to fi]e several separate pleas, 
or to présent several distinct and independent défenses in one plea to the 
suit, for the reason that the défense proper for a plea is such as reduced 
the cause or some distinct part of it to a single point or issue; the ob- 
ject of the plea being to save litigants the expense and trouble of going 
into the évidence, and a trial at large. In Mitf. & T. Eq. PI. 381, it is 
said that— 

"It i3 generally concurred that a plea ought not to contain more défenses than 
one; and, though a plea may be bad in part and not in the whole, and may 
accord inglybe allowed in part and overruled in part, yet there does not ap- 
pear any case in which two défenses offered by a plea hâve been separated, 
and one allowed as a bar." 

The reason for this rule is fuUy and clearly explained on pages 382 
and 383 of the same work. The plea may consist of a variety of facts 
and circumstances, without being bad for duplicity or multifariousness, 
provided they furnish as their resuit one clear ground upon which the 
equity of the bill, or the part thereof pleaded to, may be disposed of. 
1 Daniell, Ch. Pr. 607; Story, Eq. PI. § 654; Didier v. Damson, 2 Sandf. 
Ch.' 61. In the présent case the plea or pleas présent four separate, dis- 
tinct, and inconsistent défenses, viz.: (1) That défendant was at the 
commencement of the suit, and still is, sole owner in fee-simple of thfe 
particular lots or parcels of land described; (2) that at the bringing of 
the suit he was, and still is, in the open, notorious, continuons, and ex- 
clusive possession thereof, claiming and holding adversely to complain- 
ants; (3) that complainants were, before and at the time of bringing 
their suit, ousted and disseised, and out of possession, and therefore 
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their rerneJy îs at law; and (4) that the suit is multîfarious in joining 
défendant with others holding and claiming distinct parcels of the land 
described in the bill. Hère we hâve averments of ownership in fee, 
ouster and disseisin of the complainants, adverse possession, or the bar 
of the statute of limitation, and multifariousness, ail interposed and 
tendered or issued to complainants, to be tried, if replication is made 
thereto, before défendant can be called upon to answer, and make the 
diseovery sought by the interrogating portion of the biil. In &nmott v. 
Milchell, 9 Jur. 171, it was held that a plea which was in effect a pleaof 
the statute of limitations and of no liability ever incurred, was double, 
and inconsistent, and therefore bad. So, in Watidns v. Stone, 2 Sim. 
49, it was held that a plea which averred that a fine was levied of an 
estate claimed by the bill, and that such estate was the only part of' the 
property claimed in which the défendant had any interest, should be 
overruled as a double plea. The pleas interposed in the présent case do 
not indicate whether they go to the whole bill or to any particular por- 
tion of it. Nor is this defect in the pleading aided in any way by the 
answer filed in support of the plea. It is in fact ditBcult to perceive 
what support was intended to be given the pleas by the answers filed in 
connection therewith, which fail to deny the material facts alleged in 
the bill. If complainants should reply to those pleas, and take issue 
thereon, and any one or more of the défendants filing the sanie should 
sustain his plea or pleas, would the whole bill be dismissed? If not, 
what portion of it? Again, pleas in bar are not favored, inasmuch as 
the défendant, especially in equity suits, has other and ample modes of 
défense open to him. They are accordingly required to be explicit in 
their averments, and upon their face to disclose a complète défense. 
Ail the facts necessary to render the plea a complète équitable bar to the 
case made by the bill (so far as the plea extends) must be clearly and 
distinctiy averred in order that the complainant or plaintiff" may take 
issue upon them. In a plea in bar the détendant assumes the omis pro- 
bandi, and must state the case or facts on which he relies with the same 
clearness that a plaintiS" or complainant is required to do when by his 
suit or bill he tenders the défendant an issue. When the défendant un- 
dertakes by plea setting up matters in pais to bar the complainant, it is 
just as incumbent on him to set out the facts on which he relies as it 
will be incumbent to prove them on the trial of issues tendered. Strict- 
ness is demanded in such pleas. Thus it has been held that in a plea 
of a release the défendant must set out the considération upon which 
the release was made in order to make the plea good. So, in setting 
up the plea of innocent purchasers without notice, the plea must contain 
ail the requisites of such a défense including the payment of the con- 
sidération. IiiSecombe v. Campbdl, 18 Blatchf. 108, the plea interposed 
was that of a honafide purchaser for a "good and valuable considération, 
to-wit, a certain sum of money then advanced and paid- by him to her;" 
the court held that the plea was bad for not setting the amount of the con- 
sidération in traversable form. So, when the plea interposes the statute 
of frauds, the court will require ail the facts to be presented to enable it 
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to décide whether the plea will be available. BaUey v. WrigM, 2 
Bohd,:181. 

Now, taking the pleas in question by those well-settled rules, we no- 
tice first that it is not clearly and diatinctly st&ted in either of the sev- 
eral, pleas that the particular lots or parcels of land set eut in the first 
plea forms a part of or ia included in thé 160 4-10 acres described in 
complainants' bili. That.fact is only inferentially disclosed in the third 
and fourth pleas. But it is not for the court to iïidulge in inferences to 
support this first plea, even conceding that the averments of one plea 
could be looked to in order tbisiipplement and cure defeets in another 
setting up a distinct défense. Again, the first plea, setting up owner- 
ship in fee-simple in and to the parce! or parcels mentioned therein, 
doeS' not exhibit any title to such parcel or parcels, nordoes it allège 
howi, or from whom, défendant lacquired such ownership in fee. It does 
not state any fact or facts from which the court eau see that défendant is 
the owner in fee-simple. The averment of title in a pleading is not the 
allégation of a fact, but of the conséquence of facts. Aside from this, 
the complainants hâve as much right to require défendant, in setting up 
ownership, ta state his title, as the défendant had to require the complain- 
ants (^ was done herein at a former term) to set out more specifically 
how and through whom they claimed to hâve derived their rights and 
interest in the land soughtto be partitioned. , Suppose complainants 
should bë 'required to reply to this plea in its présent shape, the défend- 
ant .might,iUj)on the trial of the issue thus presented, attempt to show 
title under and by virtue of the statute of limitations and adverse pos- 
session, and thus merge his separate. pleas. The défendant says he is 
the owner in feej but his plea does not, on the face of it, show to the 
court that he has such a' title as to form a complète équitable or légal 
bar to the case made by the biU. This first plea is evasive in that it 
does not disclose the defendant's wholê case on the facts. ,: Instead of 
setting forth the facts on which his claim of ownership is founded in a 
traversàble form, the défendant has contented himself with making his 
own déductions therefrom, and averring only what is a proper conclu- 
sion of law. It is well settled that an averment of à conclusion of law 
is generally.;bad pleading. It raises no issue, does not prevent judg- 
ment being irendered on the pleadings, need not be denied, and is not 
admitted by demurrer. It may not always be easy to détermine or to 
describe whatiis a conclusion of law, and what is merely au averment of 
fact. Butnumerous adjudged cases settle, as we think, that defend- 
ant's first 'plea should be treated as averring a conclusion of law when 
. considered in the light of the admitted allégations of the bill. In Larimore 
v. PFeffe, 29'Ghio St. 18, an averment that a note was "not outstanding" 
agaipst 'the défendant washeldto be a conclusion of law. So with the 
averment that there was "nothing due thereon." So in Van Wért v. 
Webster, 'd^l Qhio St. 420, an allégation that an "injury will be irrépara- 
ble" was held tobe.a conclusion of law, andbad, if the facts were not 
stated. In Quisenherry y. Artis, 1 Duv. 30, an averment that one was 
. the légal owner of the note Bued on was held to state only a légal conclu- 
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sion. In Poormanv. MtUs, 35 Gai. 118, thé avéraient Wasthat the party 
was "owner and holder," and this was held to state oilly a légal conclu- 
sion. In Thompsm v. Cook, 21 lowa, 472, it was held that an aver- 
ment that a certain chose in action had becoirie the property of a party, 
without avérring how, as by assignment,.etc., was a l^al conchision, 
rather than a fact, and the defect in the pleading could be reached by 
motion. In Farley v. Kittsm, 120 U. S. 303-318, 7 Sup. Ct. Rep. 541, 
where the subject of pleas in bar is considered at length, Mr. Justice 
Geay, speaking for the court, says: 

"The averments in the tbird part of the plea, that by reason of the plâin- 
tiff's position as receiver and gênerai manager of the raih'oads his entering 
into tlie agreement sued on, and engaging in the enterprisô of purchasing the 
bonds and thereby acquiring the railroads, wére uiilawful, and did nôt entitle 
him to the aid of a court of equity to enforce the agreement, * * * were 
averments of pure matter oï law, * * * not to be avalled of by plea. " 

See, also, BanJc v. Insurance Co., 104 U. S. 76, 77. 

It was entirely practicable for défendant to Set oùt in this flrst plea 
the title under which he claimed the ownership in fee of the designated 
parcel, without making the discovery called for by the biU, and this he 
should hâve done. While the act of the complainants in setting down 
the plea for argument, inStead of replying thereto, opérâtes as an admis- 
sion of the facts therein alleged which are well pleaded, it must also be 
borne in mind that in decidiug upon the validity of the plea the bill, so 
far as it remains uncontradicted, is assuoied to be true. In fhfley v. 
Kittson, 120 U. S. 817, 7 Sup. Ct. Rep. 534, it was said that, even on 
the trial of the plea after replieation thereto, allégations of the bill not 
denied by the plea " were conclusively admitted to be true." Applying 
this raie te the présent case, and assuming- that the lots or parcels of 
land mentioned in the first plea are included in the 160 4-10 acre tract 
described in ihe bill, we find that neither said plea, nor the answer in 
support thereof , dénies that Mary Jane Barr hèld an estate in fee in re- 
mainder in the said 160 4-10 acre tract; that she died in 1821 intestate, 
leaving the complainants, and those under whom they claim , together with 
the Barr défendants or their descendants , as her heirs at law , in whom said 
estate in remainder vested as tenants in common; that the life-tenant, 
Maria Bigelpw, died in August, 1860; that complainants' interest in said 
estate was as stated in the bill; that the possession thereof was exclu- 
siveiy held by ail or certain of the défendant heirs co-tenants with them^ 
selves or others claiming under them. Thèse facts being conclusively 
admitted, the defendant's plea in bar does not disclose that he claims 
ownership in fee-simple from any other source or chain of titlé than 
through the life-tenant, or, some of the heirs of Mary Jane Barr. If he 
does he should hâve averred the fact. The rule of pleading requires his 
averments to be so clear, positive, and distinct as to repder hi^ plea a 
complète équitable and légal bar, and enable the complainants to take 
issue upon its validity. 

The second plea of the statute of Hûiîtatîons is defective in not liega- 
tiving the fact alleged in the bill that certain of the complainants were 
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under dîsabilîty when their rights of possession accrued, and hâve so con- 
tinued. This plea is otherwise defective and bad in not showing when the 
adverse possession of défendant commenced. The bar of the statute of 
limitations does not clearly appear from the face of the plea. In Hard- 
man v. EHames, 2 Mylne & K. 732, it was held that a plea that the tiile 
of the plaintiff, or of the pei'son through whom he clainis, accrued at a 
particular time, and that the possession of the property, and the receipts 
of the rents and profits thereof, hâve been adverse to him and the person 
through whom he claimed eversince that time, should be overruled if it 
did not set forth the facts and circumstances constituting such adverse 
possession, because adverse possession may consist in various things; 
and, if none of those are specified, the plaintiff may hâve no précise 
knowledge of the défense which he is to meet. Their plea is further- 
more defective in stating a légal conclusion without giving ail the mate- 
rial facts on which that conclusion rests. 

The same objections apply in ail their force to the third plea of ouster 
and disseisin, which clearly states a conclusion of law, and is wholly 
wanting in any proper averments of facts or circumstances to sustain that 
légal conclusion. This plea does not présent on its face any équitable 
bar to the case made by the bill, and is fatally defective and bad. 

As to the fourth plea, that présents properly matter for demurrer, 
and even as a demurrer it would not présent a proper ground of objec- 
tion to the bill. 

Our conclusion is that thèse pleas are ail insufScient, and should be 
disallowed and overruled, and it is accordingly so ordered, with costs. 
The défendants interposing said pleas may bave leave to treat them as 
answers in the cause, if they elect so to do, or they may file new an- 
swers hereiu, and they are allowed 30 days withiu which to answer. 



' Philadelphia Nat. Bank v. Dowd. 
(Oireuit Court, E. D. North Carolina. ^ebruary 16, 1889.) 
Baîtks akd Banking— Collbctioiîs—Insot.vbnct—Right to Follow Tetist 

FUNDS. 

PlaintiflE sent to defendant's bank paper indorsed "For oollection and immé- 
diate return" to plaintiff, and the paper was collected. and the proceeds 
mingled with other moneys of the bank, instead of forwarded to plaintiff. 
The bill contained an uncontroverted allégation that defendant's bank, at ail 
times subséquent to the collection and at the time of defendant's appointment 
as receiver, had on hand cash to a greater amount than that due plaintiff. 
The bill asked to hâve the balance due plaintiff paid in full on the ground that 
the bank by receiving the paper for collection and immédiate return became 
a trustée, and that either its entire property or the œoney in its vaults became 
Impressed with the trust. JSeldthaX, if the mingling of the funds was abreach 
of trust, It was a conversion; and plaintiff became a simple contract créditer, 
with no préférence at law. 
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3. Sahb. 

It was immaterial whether or not the bank stood in a flduciary capacîty to 
plaintifl, as the facts stated in the bill showed that the money coUected could 
not be traced into any spécifie inveslment or f und, but had been indistingaish- 
ably mingled with the gênerai aesets. 

In Equity. Bill to obtain a priority in the nature of an équitable 
lien on the assets of an insolvent national bank. 
Sattle & Mordecai, for plaintiflf. 
F. N. Busbee, for défendant. 

Seymoxir, J- The défendant is the receiver of an insolvent national 
bank. The plaintiff, a bank doing business in Pennsylvania, sent dur- 
ing the winter and spring of the présent year to the bank of which de- 
fendant is receiver commercial paper indorsed, "For collection and im- 
médiate retum to the Philadelphia National Bank." This paper was 
coUected by defendant's bank, and the proceeds were mingled with the 
other moneys of the ba,nk, instead of being forwarded to the plaintiff. 
The bill contains an allégation, which is not controverted, that the de- 
fendant's bank, at ail times subséquent to making such collections, and 
at the time its affairs were placed in the hands of a receiver, had on 
hand cash to a greater amount than that due to plaintiff. Plaintiff 
asks to hâve the balance due it paid in fuU out of the assets of the in- 
solvent bank on the ground that the latter, by receiving the paper for 
collection and immédiate return, became a trustée for the transaction of 
the affair, and that either its entire property or the money in its vaults 
became impressed with the trust. In other words, it claims a priority 
in the nature of an équitable lien on either the assets of the bank or its 
cash on hand, The court holds that when defendant's bank mingled the 
money coUected with its gênerai funds, it was, if a breaeh of trust was 
committed thereby, a conversion of such money, and that thereupon the 
plaintiff became a simple contract créditer, with no claim that bas a pref' 
erence at law over an}' other simple contract debt. If the money was 
not held by the bank as trustée, the resuit is the same. On the former 
supposition, ho wever, plaintiff would bave a right to follow the money 
into any new form into which it could be specially traced. But it is 
immaterial whether or not the bank stood in the relation of a flduciary 
to the plaintiff, because, on the facts stated in the bill, it appears that 
the money coUected cannot be traced into any spécifie investmentor fund, 
but ha? been indistinguishably mingled with the gênerai assets of defend- 
ant's bank. 

Such an opinion would hâve been very gpnerally expressed without 
hésitation prier to 1879, when the English court of appeals rendered its 
décision in Re HalM, {Knaickhva v. HaUett,') L. R. 13 Ch. Div. 696. 
I do not consider it at ail in conflict with the opinion of Sir Geokge 
Jessel in that case. But it is in conflict with several cases since decided 
in this country, most of which refer to KnatchbvJtl v. HalMt. I look upôn 
thèse cases as introducing a new principle into an bld and well-known 
doctrine of equity, which, with the greatest déférence to the courts de- 
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ciding them,.I dp noifeel at liberty tp follow, inadyance of any adjudi- 
iCation by the supr,erûe court. The cases are Pey>k v. Bank, 96 N. Y. 
è2; McLeodv. m-ons,' 66 Wis. 401, 28 N. W. Rep. 173, 2U; Barrison 
V. Smith, 83 Mo. 210; Peak v. EUicott, 30 Kan. 166, 1 Pac. Rep. 199; 
and Bank v. Weems, 6 S. W. Rep. 802. The facts of the case first cited 
XPeople V. Bank) are, bri'ôfly, as foljows: Two notes made by the firm of 
Sartwell, Hough & Ford'liad beendiscounted by défendant, a state baiik, 
and, wishing to anticipate payment, they drew checks for the amount of 
the notes, which were thereupon charged to their account, and the notes 
were entered upon the books of the bank as paid. In fact they had been 
sold.' Thereafter, the bank having become insolvent, a receiver wasap- 
pointed, who refused to pay the notes. The case constituted in the court 
of appeâls was an appeal from an order'directing the receiver to niake 
such payment. It appëared that at the time a smailer amount of cash 
than the fkce of the notes was found in the bank. The court, Danforth, 
Je, delivering the opitiion, (which is a brief one, and does not put the 
matfer upon any well-dèfined principle,) held that the receiver must pay 
the notes in full out of money received by him aftér the bank's failure; 
teat is to sày, out of its gênerai assets. He cités In re Le Blanc, 14 Hun, 
8, àffirmed 76 N. Y. 598, and lÂbbyv. Hopkins, 104 U. S. 303, and says: 
"Those cases stand upon the ground of a spécifie appropriation of a par- 
ticulâr fund for the payment bf the claim there brought in question. So 
doeô the one at bar." If the facts of People v. Bank showed the exist- 
ence of a particular fund, there eould be no question of the soundnesë 
of thé décision, but it would not be authority for the casée professing to 
foUow it. The difficulty seems to me to be that, while there once had been 
slich a fund, it had been misappropriated, and neither existed norcould 
be foUowed when the bank's assets came to the receiver. People v. Bank 
is followed in New York by two décisions of gênerai tefm, — PeùpU v. 
Éànk, 39 Hun, 187, mA McCoU v. I<Vasar, 40 Hun, 111. In the for- 
mer, BarkKE, J., says: '^'If the idéntical moneys coUected by the bank 
did notpass into the hands of the receiver, it raakes no différence, for 
iû-6ùme shape or form they weht to swell the assets which fell into bis 
hïtnds." In iîe Le B&inc, 14 Hunj 8, afflrmed by the court of appeals 
#ithoutan opinion, and cited as= authority by Judge Danforth, a par- 
tîeiifef fund passed into the hands of the receiver, which had been held 
î^y- the ■ corporation expressly for the payment of petitioner's claim, so the 
poiht in controversy did not arise. The New York case is followed by 
•th« suprême Court of Wisconsih in McLeod v. Evans, tivo of the five 
judges dissenting. As the court puts its décision on an intelligible prin" 
cîple I Will cite thé reâaoning of the prevailing opitiion. Cole, G. J., 
feayis: 

■^'Thé'coneiusion ia irrésistible from the t-dcti that the procèeds of the trust 
property found its way into Hoflges' hands, and were used by himeitlier to 
pay:otïhis (Jebts or to.increasehia assets. . * * * It is not to be supposëd 
thp- trust f i|nd was dissipated and lost altogether, a,nd did not fall into the 
iB^^s of the assignpr's property; arid. therule in eqiiity ia well establishe'l that, 
SQ long as the trust property can be traced and followed inlo otlier property 
into which it'has been cohvertëd, tfiàt rëtoaîns subject to the trust. * * * 
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We dp not understand thatit is necessary to trace tjie trust fund înto some 
spécifia property in order to enforee the trust. Ifitcan betraced into the 
estate ofthe defaulting agent or trustée this is suffioîent." 

The sentences which I hâve italicized contain a modification of the 
équitable doctrine of foUowing trust property necessarily, as I suppose, 
underlying the décision of Peoplev. Bank, 96 N, Y. andadopted by the 
suprême courts of Missouri and Kansas in the cases cited from the re- 
ports of those States. Bank v. Weems, 6 S. W. Rep. 802, is placed upon 
the same doctrine of equity, but without as wide a departure from the 
form inwhich it is usually enunciated. In deciding it Gaines, J., says: 

"It niay be that wlien the entire mass is paid away the right to claijn a 
trust in any money or property is lest. But if, as in the présent case, through- 
out ail the trustee's dealings with the funds so mingled together he keeps on 
hand a sufflcieiit sum to cover the amount of the trust money, we think it 
capable of démonstration that the trust should attacb to the balance that is 
found to remain ih his iiands. * * * It is shown by évidence that after 
the bank received the money, amounting to about $5,000, its cash assets were 
never reduced below $6,000,.until they went into the reoeiver's hands. Even 
admitting that in the course of its transactions this identical money was paid 
eut by the bank to its uttermost farthing, yet we know that every dollar so 
expended leît its représentative and exact équivalent in thé vaùlt from which 
It was tafcen, and that, when again the money so lef t wâs expended, itleft in 
turn its équivalent behind. We see, therefore, that, Whatever changes may 
bave taken place in the funds from the receipts and expenditures of the bank. 
the balance; lef tat the date of its failure was the resuit of the proceeds of the 
notes, to the extent to which such balance was thereby increased, and that 
the cash which went into the hands of the receiver should be deerned thé rep- 
résentative of those proceeds, and impressed with tlie trust character." " 

Before proÇeeding to exâniine the English authorities supposied to sup- 
port this Une of décisions, I will give the doctrine of folloW|ing trust funds 
wrongfuUy converted upon which they are ail based, as laid down by 
Justice Story and Prof. Pomeroy: 

"Wheréver the property (rf a party has been wrongfully misapplied, oir a 
trust fund has been wrongfully converted into another spëcies oî property,' if 
its identity can be traced it will be held in its new form, liable to the rights of 
the original owner or oestut que trust. The gênerai proposition which is 
maintained both at law and in equity upon this subject is that, if any prop- 
erty in its original state and form is covered by a trust in favor of the prin- 
cipal, no change pf that state and form can divest it of such trust or give the 
agent or trustée çonverting it, or those who representhim in right, (not be- 
ing bonaflde purchàsers,) any more valid claim in respect to it than they had 
beforë such change. * * * The right ceases only when the means of as- 
«ertainment tail, which, of course, is the case when the subject-matter ia 
turned into mbney, and mixed and confounded in the gênerai mass of property 
of the same description." 2 Story, Eq. Jur. §§ 1258, 1259. 

"If a trustée or other fldueiary person wrongfully disposes of his principal's 
securities * * * equity impresses a constructive trust upon the new form 
or species of property * * * as long as it caii be followed and identifled. 
* * * No change in the form of the trust property, effected by the trustée, 
will impede the rights of the bénéficiai owner to feach it, and to cômpél its 
transfer, providedit can beidentified as a distinct fund, and is not so mingled 
up with other moneys or property that it can no longer bespeciallyaeparated." 
2 Pom. Eq. Jur, §§ 1051, 1058. 
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The différence between the mie as stated by Story and Pomeroy, and 
as given in the Wisconsin décision, will be perceived to lie in the fact that 
according to the former the trust fund must be traced into some spécifie 
property, and, if this cannot be done, the right ceases; while according 
to the latter it exists if it can be traced into the estate of the defaulting 
agent or trustée, or has been used in paying his debts. Evidently this 
practicaUj' gives a. priori ty tothe beneficiary over allcréditors not having 
spécifie liens. The Wisconsin and Texas cases differ, in that the former 
gives to a cestui que trust whose funds hâve been wrongfully converted by 
an insolvent bank an équitable lien on the entire assets of the bank, while 
the latter gives such a lien only upon the cash coming to the receiver, 
and only, at least to the whole extent of the trust money, in case such 
money was never reduced below the amount of the trust fund. In both 
cases the reason given is that the trust money has gone to swell the amount 
of the property upon which the lien is given. In neither.is it held nec- 
essary to follow a distinct fund. 

Before passing to the English cases, I will quote the — as it seems to 
me — conclusive answer given to the reasoning of Chief Justice Cole by 
Cassoday, J., in his' dissenting opinion in McLeod v. Evans, for I think 
it applies to the entire line of décisions. After stating that the proposi- 
tioû that the wrongful conversion of a draft, of itself, gave the plaintiflf 
a préférence over ail other creditors, regardless of what became of the 
draft or its proceeds, is supported by no adjudicated case, the judge goes 
on to say: 

"It is probable, as claimed, that the draft, or the proceeds of it, were used 
by Hodges [the insolvent quasi trustée] prier to the assignaient in payment 
of some of his debts. * * *\ It would merely diminish the amount of his 
indebtedness to the extent of such pàyment. That would, in a gênerai way, 
beneflt the estate to the extent that it increased the per cent, that the other 
creditors would in conséquence receive. But, as this estate is badly insolvent, 
the aggregate amount of such increase would necessarily be very much less 
thaa the amount of the draft." 

The English cases cited in Bank v. Weems in support of the position 
taken by the Texas suprême court are Taylor v. Plumer, 3 Maule & S. 
674, PenneU v. DeffeU, 4 De Gex. M. & G. 372, and KnatchbuU v. Hallett, 
L. R. 13 Ch. Div. 696; and the United States suprême court case is 
Bank V. Insur(ince Go., 104 U. S. 54. I will examine thèse décisions, 
and attempt to discover what modification of the doctrine of following 
\ru8t funds laid down by Story and Pomeroy, if any, is introduced in 
them, and whether they support the theôry of either the Wisconsin or of 
the Texas case. 

Taylor v. Plumer is one of the celebrated cases of the law, noted for a 
yèry able opinion delivered in it by Lord Ellenborough. Briefly stated, 
its facts are thèse: A broker having in his possession bank-notes be- 
longing to défendant, which he held for a spécifie purpose, in breach of 
his trust purchased with them American bank stock and goid coin, and 
attempted to escape to the United States. He was pursued by défend- 
ants agents, and stock and money taken from him. Held, in trover, in 
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an action by the broker's assignée, that défendant was entitled, as against 
the gênerai creditors, to the money as well as the stock, because the 
gold coin was the product of defendant's bank-bills. The chief justice, 
in commenting upon Whitecomh v. Jaœb, 1 Salk. 161, said that the difB- 
culty of tracing money was " a difficulty of fact and not of law, and the 
dictum that money has.no ear-mark must be predicated only of an undi- 
vided and indistinguishable mass of current money." 

PenneU v. DeffeU was a case in which a trust fund was traced into 
bank-accounts. One Green, an officiai assignée in bankrupcy, kept ac- 
counts with two banks, in his own name, and had deposited in each, not 
only parts of the trust funds, but also his private money, and had drawn 
from each for his individual uses. 

KnatchbvU v. HaUett is similar to PenneU v. DeffeU. A solicitor having 
bonds belonging to his client, sold them, and paid the proceeds to his 
gênerai balance at his banker's. Afterwards he drew checks for his own 
purposes against, and paid other money of his own iuto, the account. At 
his death there was a larger aniount to his crédit in bank than the pro- 
ceeds of his client's bonds. It was held in this, as in the preceding case, 
that the beneficiary had a right to foUow the money, and was entitled to 
a charge on the balance in bank: In the way of this conclusion stood 
two artificial rules, either of which, taken literally, would hâve been fatal 
to the beneficiary's pursuit of the bank balances. Thé first was the rule 
in Clayton'a Case, 1 Mer, 572; the second was supposed to be supported 
by a dictum of Ellenboeough in Taylor v. Plumer, viz.: "The dictum 
that money has no ear-mark must be predicated only of an undivided 
and indistinguishable mass of current money." The rule adopted in 
Clayton's Case was that in a bank-account the first drawings out should be 
attributed to the first payments in. The court held as an exception to 
this rule, that when a person holding money in a fiduciary character mixes 
it with his oiwn, and draws out of the mixed fund, it will be presumed 
that he is first drawing out of his own money. It is évident that the 
rule was adopted because it gives effect to the probable intention of one 
having a bank-account, and that the exception likewise gives efifect to the 
probable intention of the trustée. It is not likèly that a trustée would 
use trust funds while he has money of his own idle in bank; and it 
would be contrary to well-established légal principle to unnecessarily as- 
sume a pùrpose to do a wrong. It was not necessary for the court fo go 
further; but it may also be true that, even had the trustée such an in- 
tent, he had not carried it into effect. To couvert the trust fund, not 
only an intent, but some unmistakable act in pursuance of the intent, 
would be necessary, and the mère withdrawal of a part of the deposit, 
leaving enough to satisfy the cestui que trust, would not be such an act. 
As soon as, by the application of this exception, it was made to appear 
that the beneficiary's money remained in the bank-account, the only 
other difficulty — the fact that it was mingled with other funds, and in- 
distinguishable from them — was easily removed by giving to the client a 
charge on the balance in bank. Of course no équitable lien could hâve 
been enforced in a case at law, and I understand the dictum in Taylor 
v.38F.no.3— 12 
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V. Plumer, which was an action of trover, to apply only to such a case. 
In the suprême court case — Bank v. Insurance Co., 104 XJ. S. ô4 — it 
appeared that one Dilldn, an agent of an insurance company, deposited 
collections belonging to Hs principal with plaintiff, in his own name, as 
"agent," and afterwards paid other money of his own into the account, 
and checked against it for his private uses. The plaintiff endeavored to 
enforce a banker's lien upon it for Dillon's individual indebtedness to it. 
It was held that the descriptive word "agent" was of itself notice of the 
character of the deposit; and, further, that upon the facts the bank had 
express notice. Dillon was not, as far as appears, a party to the attempt 
niade to appropriate the company 's funds to his private debts. In speak- 
ing of the fact that the latter had to some extent mingled his own funds 
with those of the insurance company, Matthevvs, J. j adopting the reason- 
ing of Sir George jESSEL.in Knaichb'utt v. Hallett, says: 

" As regards propertydisposed'ofbypersons in a fldueiary position, * * * 
whether the disposition of it be rightfnl or wrongful, the bénéficiai owner is 
entitled to the proceeds, wbatever be their torm, provided ouly hecan iden- 
tify them. If they cannot be identifled byreason of the trust money being 
mingled with that of the trustée, then the oestui qtie trust is entitled to a 
charge upon the new inveatment tô the extent of thé trust money traceable 
intoit. * * * There is no différence between iuvestments in the purchase 
of lands or chattels, or bonds, or loans, or monéy deposited in a bank, * * * 
for equity will follow the money even if put into a bag, oi^an indistiuguishable 
mass, by taking out thesamfsquaatity," > 

We are now prepared to see in what if àny réspeèt the rule announced 
above, and called by Sir George jEàsEL " thembdèrn doctrine of equity," 
with regard to property disposed 6f by persons in a fiduciary capacity, 
différs from that laid do wn in thé days of Story and Ellenborough. The 
rule, as statèd by Story or Pomeroy in the extracts taken (sîtpra) from 
their treatises, is extended by adding a case not specially put by either 
of them, of themingling of the trust money with that of the trustée in 
the inveatment made by the latter. Stating the doctrine in the words 
of Story, with an addition, which I hâve put in italics, drawn from the 
late décisions, it is as follows: 

(1) "Whenever the property of a party has been wrongf ully misapplied, or 
a trust fund has been wrongf ully cpnverted into anotherspeoies of property, if 
its identity cân be traced it Wili be beld in its new form liable to the rights of 
the original owner ot oestui qitè trust. The right causes only when the sub- 
ject-matter is turned into money, and mixed and confûunded in a gênerai mass 
of property of the saœe description." - 

(2) If the property cannot he identifled by reason ofthe trust money being 
mingled with that of the trustée, tfien the cestui que trust is entitled to a charge 
on the new investment to the escient ofthe trust money traceable into it This 
will be done, eoen if the money is mingled with that of the trustée in a banJi- 
account, or in a bag, or other mass of money. 

As far as the addition to the rule consists in giving a charge to the 
cestui que trust on a new investmett made in part with his own money 
and in part with that of the trustée, it has no novelty . In Docker v. Somes, 
2 Mylne & K. 664, Lord Bhougham decided that if a trustée mixes trust 
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funds witli hiis ^rivate moneys, or employa both in a trade or adven- 
ture of his own, the cestui que trust may, if he prefers it, ingist upon hav- 
ing a porportionate share of the profits, instead of interest on the amount 
of the trust fund so employed; and in Harford v, Lloyd, 20 Beav. 310, 
where a sum. of money belonging to a trust fund was, as it seemed, used 
with other money in the purchase of post obit securities, the court en- 
foreed a lien on such securities for the amount of the trust money so 
used. Both of thèse cases are noticed by Story, Eq. Jur. §§ 465, 1261a. 
The only thing, then, which can be considered récent in proposition 2, 
swpra, is the application of the doctrine to a bank-account, and the illus- 
tration made use of, of the bag of money, or the indistinguishable mass 
thereof. Nor do I understand the master of the roUs to announce this 
as a new principle of equity , but rather as the application of an established 
rule to a new case. In the often-quoted case from 1 Salk. the judge, 
after speaking of the rights of onè who employs a factor and intrusts him 
with the disposai of merchandise, states that there is an equity to follow 
"the proceeds, attaching to the case of a factor as well as to that of a trus- 
tée: "But," he adds, "if the factor bave money, it shall be looked upon as 
the factor's estate, * * * for in regard that money bas no ear-mark, 
equity cannot follow that in behalf of him tliat employed the factor." 
Speaking of tbis remark. Sir Geoege Jessel says: "There is no distinc- 
tion between a person occupying one fiduciary position or another tidu- 
ciary position as to the right of the bénéficiai owner to follow the trust 
fund." I had not understood the court to bave attempted any such dis- 
tinction in that case. I further suppose the judge who decided Whiie- 
comb V. Jàcob to hâve been speaking, not of money in a bag, or of any 
particular mass or heap of money, which might conceivably hâve been 
in possession of the factor at his death, and into which bis employer's 
money might hâve been traced, in which case it would bave been anal- 
ogous to money mingled by a trustée with his own, in a bank-account; 
but rather of the ordinary case of money on hand at his death, bearing 
no marks of being the proceeds of the factor's trust money, any more 
than of any other transaction in which he might hâve been engaged. Of 
such money it might weU hâve been said in current proverbial phrase- 
ology that it had "no ear-marks." Such a case does not corne within the 
décision or the reasoning in Knntchbvll v. HaUett. See Ex parte Hardr 
castie, {decided after, and referring to, KnatchbuU v. HaUett,') 44 Law T. 
(]?ï. S.) 523. I do, however, conceive it to come within both décision 
and argument in Bank v. Werna. Taking that case to be law, I should 
add 9,nother to the two propositions laid down as the law of tracing, viz. : 

(3) And in case trust money received by a trustée is not shown to hâve 
been either paid to the codai que trust, preserved in specie, or invested, the 
cestui que, trust shall, upon the deiith or insolvency of the trustée, hâve a lien 
on ail moneys coraing to the hands of his représentative or receiver, on the 
ground that sùch trust money went to swell the decedent's or insolvent's cash 
assets. ' 

TÎie above proposition beipg granted, I causée no reason why the ad- 
ditipnal one necessaryto sustain the Wisconsin, Missouri, Kansas, and 
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(as I conceive) the New York cases does not follow. I give it în the 
words of CoLE, C. J., in his opinion in McLeod v. Evans: 

(4) Nor is it "necessary to trace the trust fund intosome speeiflc property. 
If it can be traced into the estate of the defaulting agent or trustée this is 
suiïïeient." 

It is évident that 3 conflicts with Justice Story's statement that the 
right to trace ceases when the subject-matter is turned into money, and 
mixed and confounded with the gênerai mass of the trustee's money, 
(which I bave endeavored to distinguish from any particular fund or ac- 
count of the trustée, into which it may be traced, according to rule 2.) 
Proposition 4 contradicts ail previous statements of the doctrine, includ- 
ing not only that given in KnatehbuU v. Hallett, but also that in Bank v. 
Weems. The judge who wrote the learned and able opinion of the su- 
prême court of Texas in Bank v. Weems dissents in express terms from 
the last proposition, and déclines to follow the list of American author- 
ities cited by me in the first part of this opinion. Nor do I assert that 
he maintains proposition 3; but I do contend that that doctrine neces-' 
sarily foUows from the position taken by hirn. The décision in the 
Texas case relates only to the cash assets of an insolvent bank, and only 
to a case in which those assets never from the time of the deposit of the 
trust fund up to the suspension of the bank fell below the amount of 
that deposit. But neither of thèse facts seems to me to materially dis- 
tinguish it from the proposition which I hâve stated to be necessarily 
involved in it. As Jessel, M. R., says: "There is no distinction be- 
tween a person occupying one fiduciary position or another," as to the 
right to follow trust funds, and it is quite unimportant that the trustée 
is a bank. Nor can it make any différence whether the money coming 
to a receiver's hands is the gênerai cash of a corporation kept in its vault, 
or that of an individual kept by him in his pocket, his safe, or his chest, 
or in ail or any of thèse réceptacles, as convenience may bave dictated. 
If, indeed, the corporation had kept a deposit with some other person 
or corporation, and the trust fund could be traced into it, then the rule 
in KnatehbuU v. Hallett would apply. But I am speaking of a case like 
the Texas one or the one at bar, where there is no spécial fund, but where 
the trust money goes into the gênerai cash of the trustée. The only re- 
maining ground of différence lies in the fàct that the cash on hand never 
fell below the équivalent of the trust fund. But I conceive that, if th^re 
happened to be enough on hand at the time of the suspension to pay the 
amount due to the beneficiary, it can make no possible différence whether 
that amount was at ail times kept on hand, or whether the trustée, after 
spending a part of the trust money, replaced it with money drawn from 
other sources. If, in the imaginary case of one thousand sovereigns of trust 
money put in a bag, the trustée had taken outa sovereign, and afterwards 
put one in, there would be no dbubt but that the whole amount then being 
in the bag would be the property of the cestuique trust; and so, had the 
amount taken out and replaced been one, or fîve hundred, sovereigns. 
Certaiuly, in the circumstances supposed, the reason why the sum finally 
left in the bag is the property of the cestui que trust, is because the trus- 
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tee, in replacing the sovereigns, intended to restore to the bag coins to 
fill the place of the ones taken from it. But, if it is perniissible to sup- 
pose that the bank oiEcers in paying out the money of their beneficiary 
intended that the money of their depositors should take its place, I see 
no difRculty or différence in supposing this to be the case when such 
money cornes in after the amount on hand sinks below the total of the 
trust fund. And if, instead of being a question of actual intention, the 
intent is assumed, on the ground that it was the duty of the bank to 
keep the trust fund on hand, and that the corporation cannot allège that 
it did not perforai this duty, then it may be said that it was just as 
much the duty of the bank to replace any part of the fund withdrawn 
from its vaults as it had originally been to keep it there, and the court 
can as weli assume one intent as the other. As I hâve already said, I 
do not consider the doctrine (2) formulated from the opinion of Jessel, 
M. R., as any departure from that always held. He calls the money 
deposited in bank or put in a bag "a new investment," upon which he 
allows the beneficiary a charge, and goes upon the idea that there is 
thus something spécifie into which he traces the fund. But the propo- 
sition (3) resulting from the Texas case seems to entirely départ from the 
idea of a new investment of the trust money, or following it into any- 
thing spécifie. The money in the vaults of a bank, carrying on its or- 
dinary business, cannot properly be said to be the resuit of any one or 
more of the deposits put in it. If at the time of the insolvency of a 
bank a thousand dollars are found in its safe, and half a dozen deposits 
of that amount are shown by its books to hâve been paid in, it is un- 
reasonable to attribute the fund^as is donc in Bank v. Weems — to a par- 
ticular one of thêta which happens to hâve been trust money. If, indeed, 
the suspension of business by the bank should immediately follow the 
placing the trust money in its vaults, the case would come within the 
rule as given by Jessel, M. R., for the money would as a fact be a part 
of the mass of money in the bank, and equity would give a charge upon 
it for the amount of the trust fund. It is upon this ground that I un- 
derstand the court to hâve diâapproved in KnatchbuU v. HaUett of the 
ruling of Fey, J. , in ^Jb parte Dale, L. R. 11 Ch. Div. 772. Dale & Co., 
on December 5th, sent paper for collection to a branch of the West of 
England Bank. The bank made the collection, and deposited its amount 
in its vaults, in which it was mingled with other moneys. On the 7th 
it sent a letter to D. & Co.^ incorrectly stating that the money had been 
remitted. The 8th was Sunday, and the bank did not open on the 9th, 
but instead went into liquidation. It is probable, that the collection 
vyas made on the 7th, when the letter was sent to D. & Co., and may be 
assumed as true that the very money collected went into the hands of 
the liquidators. 

The Texas case is put entirely upon the proposition that the trust fund 
is traced into spécifie property that came to the receiver. I wish to ex- 
amine a little more in détail than I hâve yet done whether this is true. 
It would hâve been impossible, even with access to the books of the 
bank, to hâve followed the money which came into its vaults by reason 
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ofthe collections in litigation;- butit is possible to put au pptisititious cases 
which would cover every probable use of the money. There is onè which 
is clearly inadmissible,: viz. , thafc the précise money collected remained 
in the vault. If that had been the case it would hâve been found sep- 
arated from the other funds, and marked as plaintififs money. If the 
bills collected were mingled with the gênerai mass in use for carrent busi- 
ness, the probability that they remained in the safe for a number of 
weeks is so infinitésimal that itmay be entirely dismissed from considéra- 
tion. We can suppose that the $5,000 collected by the Texas bank con- 
sisted of five packages of $1,000 each. One of them may be supposed 
to hâve been used in purchasing a safe, or some other article of furniture. 
At the same instant we may suppose that a depositor paid into bis ac- 
count $1,000. On the theory of the Texas case, that $1,000 took the 
place of the $1,000 paid out. Why ? On the idea ôf an intent on the 
part of the bank officers to replace the money paid out? Clearly there 
was no such intent. Will equity assume, in contradiction of the évident 
fact, that the bank intended to pay, A. with B.'s money? Is the idea of 
tracing the money the one adopled? But the cesttii qiie trusfs money was 
invested in the purchase of a safe, and on the doctrine as laid down in 
ail the books his right was to consider himself either the owner of the 
safe, or, if he preferred, the bolder of a lien upon it, or a simple contract 
creditor of the trustée to the amount of the money misapplied. There 
is no authority to be found for the statement that he had, in addition, 
the right to take a différent $1,000 in the possession of the trustée, but 
not appropriated by the latter to the trust, on the ground that it ought 
to hâve been so appropriated. Anotber $1 ,000 package we may suppose 
used to pay a check drawn by a depositor. To that extènt it diminished 
the indebtedness of the bank, and increased the dividend to be paid to 
the other depositors. The plaintiff, on the doctrine of foUowing trust 
funds, would be entitled to be subrogated to what would bave been such 
depositor's dividend. Let us suppose now, what did not happen in 
Bank v. Weetns, but did in PeapUv. Bank, and also in the case at bar, 
that the officers of the bank made away with the greater part of the cash 
on hand, leaving just enough to enable business to be carried on until 
they eould reach a place of safety. It may be supposed that they car- 
ried away the remaining $3,000. It would not, in that case, bave been 
true that "every dollar expended left in turn its équivalent behind," or 
that the trust money went to swell the gênerai assets of the bank. This 
last, perhaps more completely thàu aUy other, supposition shows the ar- 
tificiaJ character of the assumption that the bank officers may be supposed, 
as long as they left enough to satisly the trust fund, to haive intended to 
use only the money which the bank had a right to use. I think, then, 
that it must be évident that at the times of the failures the trust fund was 
not either in the Texas bank, or in the one whose case is at bar, unléss 
considered in the banks by reason ôf some artiticial rule. The exception 
to the rule in Glayton's Gase, made in PeUnèllv. Deffell and Knatchbvll v. 
HaMett, was not, as I bave shown, artifiolal, but in consonance with the 
facts of thèse cases. To apply it or any rule analogous to it to the case 
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at bar would be to make use of a légal fiction. The ofBcers of tbe bank 
had no intent to make any différence between the money collected for 
their correspondants and that passéd over the counters of the bank by 
depositors. 'It would be equally objectionable, because equally a false 
assuDqption, to say that the money, having been traced into the bank- 
safe, and not accounted for, must be presumed to remain there until 
the contrary can be proved; and that, the contrary not having been 
proved, the court will présume the money in the safe to contain that of 
the beneficiary. The contrary is proved to a moral certainty by ail the 
facts of the case. To say that it does not lie in the trustee's mouth to 
assert that it had been wrongfuUy paid out would be to invoke a doctrine 
of estoppel not applicable to a receiver who represents creditors, as well 
as the delinquent trustée, and who must therefore be allowed to show 
the very truth of the matter. 

I hâve treated this case as one in which the plaintiff is entitled to be 
considered as a cestui que trust. I think that it is not entitled to be so 
considered, but that it ought to be treated as an: ordînary créditer, be- 
cause the money collected, or at least a large part of it, was allowed to 
remain for several months with the defendant's bank. As I understand 
the course of business among banks, in regard to collections of this kind, 
it is not expected that the same moneys that are Coliected shàll be for- 
waMéd. On the contrary, they are uniformly treated as is the money of 
ordinary depositors, and are remitted by means of the System of ex- 
changes of Crédit which fôi-ms a part of the gênerai mercantile business 
. of the country. The resuit of giving such collections a préférence over 
the ordinary debts of a bank will be to make national banks preferred 
creditors in ëvery case of ihsolvéncy of other national banks. The stat- 
ute (Rev. St. § 5242) forbidding préférences in the distribution of the 
assets of inSolvent national banks is not believed to prevent a beneficiary 
from foUowing any trust money held for him by a bank into àny new 
îhvestraent thereof made by the bank. If, however, the doctrine could 
be carried to the extent claimed in the Wisconsin or even in the Texas 
case, it would seero to be an unlawful préférence under tbe act of con- 
gresB. 

Since writing the foregoing, my attention bas been called to a case not 
accessible when the case at bar was argued. In Cavin v Gleason, 105 
N. Y. 256, 11 N. E. Rep. 604, one in whose hands money had been 
placed to be invested used the entire amount excepting $30 in paying 
bis Personal debts, and made an assignment. Held, that the créditer 
was not entitled to a préférence, except as to the $30, which, as it ap- 
peared, came into the hands of the assignée. Andeews, J., delivering 
the ppinion of the court, says: 

"It is clear, we think, that upon an accounting in bankruptey or insolvency 
a trust créditer is not entitled to a préférence over gênerai creditors of the in- 
solvent mérely on the groundof the nature ofhis claim. * * * "We know 
of no aiithority for such a contention. * * * If it appears that trust prop- 
erty bas been wrongfully co'nverted by the trustée, and constitutes, altbough 
in a changed for m, a part of the assets, it would seeih to be équitable that the 
things into which the trust property lias been chaiiged should, If required, ho 
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set apart for the trust, or, if séparation is impossible, that priority of lien 
should be adjudged in favorof tlie trust-estate for the value of tlie trust prop- 
perty orfunds, or proceeds of the trust property, entering into and constitut- 
ing a part of the assets. This rule simply asserts the right of the true owner 
to his own property. But it is the gênerai rule * * * that, in order to 
follow trust funds, * * * they mustbeidentifled. * * * The courts 
below seem to hâve proceeded upon a supposed equity springing from the eir- 
cumstance that, by the application of the fund to the pay ment ofWhite's cred- 
Itors, the assigned estate was relieved pro tanto from debts which otherwise 
would hâve been charged upon it, and that tliereby the remaining creditors 
* * * will be beneflted. We think this is quite too vague an equity for 
judicial cognizance. " 

Bill dismissed without préjudice. 



"Walla.ce et al. v. Myers, ComptroUer. 
{Circuit Court, 8. D. Nm York. March 38, 1889.) 

1. CONSTiTtrriONAL Law— Inhbritancb Tax. 

Act N. Y. 1885, as amended by Laws 1887, c. 713, imposes a tax of 5 per 
cent. Upon the value of property passing to ariy peraon not within certain 
degrees of consanguinity to the décèdent, by will or the intestate laws, from 
any person who may die seised or possessed of the same while a résident of 
the State, or which is within the state at the time of his death. Held, that as 
the law opérâtes alike on ail property and persons similarly situated, and the 
assessment is made by a judicial o£3cer. after due notice and opportnnity to 
be heard, it does not conflict with the fourteenth amendmeut to the fédéral 
constitution. 

S. Samb— Tax on United States Bonds. 

Where the property of the décèdent includes United States bonds, the tax 
may be assessed upon the basis of tbeir value. The tax is not imposed upon 
the bonds, but is merely a tax upon the privilège of acquiring property by in- 
heritance. 

In Equity. Bill for injunction. On demurrer to bill. 

Cornélius Fiske, for complainants. 

Charles F. Tabor, Atty. Gen., for défendant. 

Wallace, J. This is a suit to restrain the défendant, as comptroller 
of the city of New York, from coUeoting certain taxes assessed under the 
provisions of the act of the législature of the state of New York of 1886, 
entitled "An act to tax gifts, legacies, and collatéral inheritances in cer- 
tain cases," as amended by chapter 713 of the Laws of 1887. Thèse 
laws impose a tax of 6 per centum upon the value of the property pass- 
ing to any person not within certain degrees of consanguinity to the dé- 
cèdent by will or the intestate laws of the state, from any person who 
may die seised or possessed of the same while being a résident of the 
state, or which is within the state at the time of his death. The bill 
of complaint shows that in the présent case there was included in the 
property of the décèdent, upon which the tax was assessed, $28,000 of 
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United States government bonds. The défendant has demurred to the 
bill. The contention for the complainants is that the législation is un- 
constitutional, and, if valid, that as to the government bonds the tax is 
void. The décision in Re McPherson, 104 N. Y. 306, 10 N. E. Rep. 685, 
disposes of the objections to the législation which rest upon the ground 
that it is in confiict with the constitution of the state; and the cases of 
Mager v. Grima, 8 How. 490, and Oarpenterv. Pennsylvania, 17 How. 456, 
meet most of those which assert that it is in contravention of the constitu- 
tion of the United States. Inasmuch as the law opérâtes alike on ail prop- 
■erty and persons similarly situated, and the assessmesnt is made by a ju- 
dicial officer after notice and opportunity to be heard by the persons in- 
terested, it does not conflict with the provisions of the fourteenth amend- 
ment of the constitution of the United States. EaUroad Go. v. Richmond, 
96 U. S. 521; Barbier v. Gonnolly, 113 U. S. 27, 5 Sup. Ct. Rep. 357; 
Wurts V. Hoagland, 114 U. S. 606, 5 Sup. Ct. Rep. 1086; Railroad Tax 
<ki&es, 115 U. S. 321, 6 Sup, Ct. Rep. 57. 

The serions question in the case is whether the tax is void to the ex- 
tent that the assessment was based upon the value of the United Statea 
bonds which were included in the property of the décèdent. This ques- 
tion is fairly a debatable one, but seems to be satisfactorily answered by 
the considération that the tax is not imposed upon the bonds, but is one 
upon the privilège of acquiring property by inheritance. The circum- 
stance that incidentally under such a statute such bonds may hâve to 
be valued in order to ascertain the amount of the tax does not afifect its 
essential nature as one upon the privilège, and not upon the bonds. The 
statute exacts compensation in the form of a tax, and measures the priée 
according to the value of the inheritance; and the only purpose and ef- 
fect of valuing the bonds when they form a part of a decedent's estate is 
to ascertain and measure the value of the privilège. Such a tax is no 
more one upon the bonds than an income tax is one upon the property 
out of which the income is derived, or an excise tax is one upon the ar- 
ticles manufactured orsold. The bonds are thesubject of the appraisal, 
but the privilège is the subject of the tax. Inasmuch as it is lawful for 
the state to withhold altogether the privilège of acquiring property within 
its dominion by will or inheritance, whether the property consista of 
government bonds or anything else, it is lawful for the législature to an- 
nex any conditions to the privilège which may seem expédient and do 
not conflict with the organic law of the state, or the constitution or laws 
•of the United States. In the language of the court in Mager v. GriTna, 
where a similar statute was under considération : 

" The law in question is nothing more than the exercise of the power which 
«very state and sovereignty possesses, of regulating the ixianner and terms upon 
which property real or personâl within its dominion may be transmitted by 
last will and testament, or by inheritance, and of prescribing who shall and 
who shall not be capable of talîing it." 

The terms of the act of congress of June 30, 1864, (13 U. S. St. 285,) 
taxing legacies and successions are quite similar to those of the présent 
statute in respect to the valuation for assessment. The subject-matter 
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6f the assessment under tbat act was held by the suprême court in Scholey 
V. Rm, 23 Wall. 831, to be the dévolution of the estate, or tbe right to 
become beneficially entitled to it; and the act was considered as taxing 
a privilège, and not property. In Virginia the highest court of the state 
bas construed a similar statu te as imposing the tax , not upon the property , 
but upon the privilège of acqniring it by will or under the intestate laws. 
Eyre v. Jacoh, 14 Grat. 422; MiOer v. Corn., 27 Grat. 110. The précise 
question now presented was considered by the suprême court of Pennsyl- 
vania in Strode v. Cbm., 52 Pa. St. 181, and the court treated the statute, 
not as taxing property, but as a régulation of the transmission of the prop- 
erty of decedents; and upon that view held that government securities 
were properly incîuded in the valuation of the inheritance upon which 
thé tax was assessed. If such statu tes are to be regard ed as taxing a 
privilège, and not property^ then the cases of Society v. Coite, 6 Wall. 594, 
, ànd Institution v. Massachusetts, Id. 631, furnish by analogy the rule 
which should be applied in the présent case. In the latter case the court 
used the foUowing language: 

"Grapting that it is not a property tax, then it must be considered as a 
franchise tax laid upon the corporation for the privilèges conferred by the 
charter, which, by ail the authorities, it is compétent for the state to tax, ir- 
respective of what disposition the institution bas made of the funds, or in 
what manner they may hâve been invested." 

' Accordingly the court held in those cases that, although by the stat- 
ute imposing the tax the amount was to be ascertained by the amount 
of the deposits of the corporation, the circumstance that those deposits 
were invested in government securities was not material. The case of 
Peopkv. Jnmrance Co., 92 N. Y. 328, affirmed by the suprême court in 
Insurance Co. v. New Yorl, 119 U. S. 129, 8 Sup. Ct. Rep. 1385, is also 
instructive. There a statute of New York imposed the tax upon the 
franchises of corporations within the state, to be assessed upon the 
amount of the dividends upon the capital stock. The court held that 
in ascertaining the basis for Computing the amount of the tax, the por- 
tion of the dividends derived from the investment of the corporation in 
United States securities was not to be deducted. No opinion was pro- 
mulgated by the suprême court in deciding this case. It is to be ob- 
served, however, that it was not even contended for the corporation in 
that court that the tax was to any extent void or excessive if it was a 
franchise tax, but the contention was that it was in effect a tax upon the 
property of the corporation, and therefore void, so far as it was based 
upon property in the form of United States securities. In any view, 
the court must bave held that if it was a franchise tax the valuation of 
United States securities as a basis of assessment was^permissible. The 
authbrities thus referred to should control the décision of the présent 
case, in the absence of any décision directly in point by the suprême 
court. The demurrer is sustained. 
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PowELL ». Oregonian Ry. Co* 
iCwcuit Court, D. Oregon. Marcli 18, 1889.) 

1. COEPÔRATIONS— STOCKHOLDBRS— LlABILITT. 

A judgment against a corporation for the recovery of money îs conclusive 
évidence, in a suit against a stockholder for the collection of said judgment, 
of tbe existence of tlie corporation, and its liability to plaiBtiflf therein, as 
thereby determined; and sucli judgment, whether given in an action ex con- 
iraelu ot ex delicio, is thereafter an indebtedness of the corporation for which 
a stQckholder is liable to the amount due on his stock. 

2. LlïtlTATION OF ACTiONS — RUNNING OP STAtUTB. 

In a suit to collect a judgment against an insolvent corporation from a 
stockholder thereof, the statuts does not comnience to run against the judg- 
ment créditer and in f avorof the stockholder until the entry of the judgment. 
(SylUcbusiy thé Court.) 

At LaW. 

Action by W. S. Powell against the Oregonian Railway Company. 

A. L. Prazer, for plaintiff. 

Earl C. Bronaugh, for défendant. 

Deady, J. This suit is brought to collect from the défendant a judg- 
ment obtained by the plaintiff on April 8, 1887, against the Dayton, 
Sheridan & Grand Ronde Railway Company, for the eum of $5,300. 

The défendant is sued as the holder of 1,000 shares of stock of said 
corporation, since February 27, 1884, on which there is due and unpaid 
the sum of $39,000; and it is alleged in the bill that thèse aire the only 
shares of the stock on which anything is due. 

The case was before this court on December 8, 1888, (36 Fed. Rep. 
726,) on a démarrer tb the bill, when it was held that a judgment ob- 
tained against an Or^on corporation for permissive waste constituted an 
"indebtedness" of such corporation, within the purview of article 11, 
§ 3, of the constitution of the state, for which a stockholder therein is 
liable thereunder to the amount of his unpaid stock. 

In Ladd v. Cartwright, 7 Or. 329, it was held by the suprême court of 
the state that a créditer of a corporation cannot proceed against a stock- 
nolder to subject any unpaid balance on the latter's stock to the payment 
of his claim in the first instance. But he must exhaust his remedy at law 
against the corporation, when he may proceed in equity against ail the 
delinquent stockholders, where the rights of ail parties may be adjusted 
in one suit. See, also, Patterson v. Lynde, 106 U. S. 519, 1 Sup. Ct. 
Rep. 432; Pollard v. Baïl^, 20 Wall. 520. 

On the overruling of the demurrer, the défendant had leave to answer 
the bill. The answer is excepted to for impertinence. The exceptions 
indude the greater part of the pleading. 

In and by the matter excepted to, the défendant allèges in effect: (1) 
That the Dayton, Sheridan & Grand Ronde Railway Company was dis- 
solved, and not in existence on January 29, 1887, when the action w^as 
commenced, in which the judgment sought to be enforced was obtained, 
and therefore the latter is void. (2) That the cause of such action was 
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a claim for damages sounding in tort, and not an "indebtedness" for 
which a stockholder may be liable to a créditer of the corporation; and 
(3) that the cause of suit is barred by the lapse of time. 

In support of the averment that the judgment is void it is alleged in the 
answer that on January 8, 1879, the Dayton, Sheridan & Grand Ronde 
Railway Company being insolvent, the Wallamet Valley Railway Com- 
pany' proposed to purchase its road and property, and that the stock- 
holders of the former corporation, at a meeting thereof held on February 
15, 1879, accepted such proposition, and authorized the directors thereof 
to dispose of the property accordingly, which they did on June 2, 1879; 
and said stockholders at said meeting also passed a resolution to the effect 
that, upon the transfer of its road and property being made, to the Wal- 
lamet Valley Railway Company, as aforesaid, "this company do stand 
dissolved." 

In the action in which this judgment was obtained the défense was 
made that the Dayton, Sheridan & Grand Ronde Railway Company was 
dissolved and non-existent. But it appears that the trial court ruled 
otherwise, and on an appeal to the suprême court the ruling was afHrmed, 
Powdl V. RaUway Co., 16 Pac. Rep. 868. I am unable to see why this 
is not an adjudication of the question, and one that is binding on this 
défendant. The gênerai rule on this subject is that a stockholder is in 
privity with the corporation, and cannot collaterally question a judgment 
against it, except for fraud or want of jurisdiction. Thomp. Liab. Stockh. 
§ 329. And although it may be that a valid judgment cannot be given 
against a dissolved or dead corporation any more than against a dead 
man, yet where the existence of the corporation is put in issue, and con- 
tested, and determined in favor of such existence, certainly the stock- 
holder is bound by the resuit. It may be that where a judgment is 
obtained by default against an alleged corporation, which is in fact de- 
funct, and the same is sought to be enforced against a stockholder, he 
may contest the existence of the corporation as a défense to the suit. 

It seems that this question bas been decided otherwise, and I may say 
everywise, in New York; but in Slephens v. Fox, 83 N. Y. 313, the court 
of appeals appears to hâve wheeled into Une with the current of judicial 
décisions, and holds that in a proceeding by a creditorof the corporation 
against a stockholder thereof, a judgment against the corporation is com- 
pétent évidence of the plaintiff's staitts as a creditor thereof, and the 
amount of his claim. In other words, the judgment not only concludes 
the corporation on the question of indebtedness to the creditor therein, 
but also establishes the title of the creditor to succeed to the right of the 
corporation, namely, to bave the balance due on the stock applied on 
his demand. 

But as A matter of fact, the Dayton, Sheridan & Grand Ronde Railway 
Company does not appear ever to hâve been dissolved. True, the stock- 
holders declared that it should "stand dissolved "on a given contingency, 
which actually happened, namely, the transfer of its road to the Walla- 
met Valley Railway Company. But the powerof stockholders is limited 
by the corporation act to the mère authorizing a dissolution; and in and 
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of themselves they hâve no such power. Section 3225, Comp. 1887, 
déclares that from the first meeting of the directors of a corporation the 
powers vested therein are exercised by them, except as otherwise specially 
provided. Section 3235 (Id.) provides that the stockholders may, by 
a majority vote of the stock, "authorize the dissolution" of the corpora- 
tion; but they are not empowered to déclare or otherwise accomplish 
such dissolution. The power of dissolution, when so authorized, like ail 
other powers of the corporation, not otherwise especially vested, belongs 
to the directors, by whom it must be exercised, if at ail. In this case 
the stockholders appear to hâve ignored the directors, and, instead of 
authorizing them to dissolve the corporation, undertook to do it them- 
selves. This act was a nuUity; and the dissolution of the corporation, 
80 far as appears, bas not yet been even duly authorized, let alone accom- 
plished. 

In Wallamet Fàtta Co. v. KiUridge, 5 Sawy. 48, it was held by this 
court that a dissolution of a corporation must be authorized by the stock- 
holders, and declared by the directors, who may do so or not, as they 
see proper. 

It is admitted that this judgment was given in an action for damages 
sustained by the plaintiff on account of a certain waste suffered or per- 
mitted by the Dayton, Sherid?in & Grand Ronde Railway Company, 
while it was Ihe lessee of a warehouse belonging to the plaintiff, and 
situate at Dayton on the line of its road. But what effect that fact has 
on" the liability of the défendant to contribute what is due on its stock 
to the satisfaction of this judgment as an "indebtedness" of the corpora- 
tion is not apparent. 

The capital stock of a corporation is a trust fund for the payment or 
discharge of any liability which in the course of its business it may in- 
cur, either ec contractu or ex ddicto. For instance, the Dayton, Sheridan 
& Grand Ronde Railway Company might, on the happening of this 
waste, bave niade a call on its stockholders for the means to discharge 
such liability, and they would hâve been bound to respond to the ex- 
tent of the amount due on their stock, if neeessary. 

The constitution of the state (article 11, § 3,) déclares that the stock- 
holders of a corporation "shall be liable for the indebtedness" thereof 
"to the amount of their stock subscribed and unpaid, and no more." 
And section 14 of the corporation act (Comp. 1887, § 3230) provides 
that the purchase of the stock of a corporation "subjects the purchaser 
to the payment of any unpaid balance due or to become due on such 
stock." 

Under thèse circumstances, the judgment obtained by the plaintiff 
against the defendant's corporation is, as was said in Stephens v. Fox, 
supra, 317, "as effectuai to pass its title to the fund in question [the 
balance due on the defendant's stock] as a deed or any other form of 
transfer." In effect, the plaintiff is thereby subrogated to the right of 
the corporation to demand and hâve of and from the défendant, as the 
holder of its unpaid stock, the balance due thereon, or sufHcient thereof 
to satisfy his demand. 
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Indeed, my présent opinion istfea;t the undertafcing of a subscrib'er to 
or holder pf the stock of an Gregon corporation is to pay the amount 
due on such stock when called for by the oorpouation, in the course of 
itfi business, including the discharge of its liabïlities of whatever nature 
or kind, and however arising,.or, in default of such call, to contribute 
or pay the same on such liabilities in the suit of the person in whose 
favor they exist, after the same hâve been definitely established by a 
judgment in an action at law against the corporation. 

And, therefore, on further investigation and reflection^ I wish to 
qualify a reraark in the opinion announced on the demurrer to the bill, 
to the effect that a claim against a corporation for damages, sounding in 
tort, is not an "indebtedness" of the same, within the meaning of the 
term, as used in the constitution, but becomes so when merged in a 
judgment against the corporation, by adding, that neither is a claim 
arising out of contract such as an "indebtedness," until definitely estab- 
lished by a judgment against a. corporation, and so claims arising either 
ex'contractu or ex ddictoave, in this respect, on the same footing. They 
are from their inception equally liabilities of the corporation, which, 
when definitely established by judgments against the same, are an "in- 
debtedness" thereof, for the payment of which thë ùnpaid stock of every 
stockholder is a trust fund. 

And lastly: "Is this suit barred by lapse of time?" 

The contention of counsel for, défendant is that it is brought on the 
original claim for waste, and that is barred by the statute of the statê in 
six years from the time the right of action thereon occurred, (Comp. 
1887, § 6,) and that more than seven years had elapsed before the com- 
mencement of this suit, — July 10,1888, — and the loss of the warehouse, 
— -January 15, 1881. 

But in my judgment this contention is based on a total misapprehen- 
eion of the nature of thèse proceedings. The claim for damages for the 
waste was made against the corporation, and not the stockholder, and 
is merged in the judgment obtained against the former, and no longer 
exists. This is a différent suit, between différent parties. It is a suit 
against the stockholder to enforce the payment of a judgment. The lia- 
bility of the stockholder is secondary, — in the nature of a guaranty, — 
and did not arise until the judgment was given against the corporation, 
and it was insolvent. 

A suit on this judgment, for any purpose for which it may be main- 
tained or serve as an inducement, is not barred for 10 years after its entry. 
This suit is in the nature of a creditor's bill, to collect a judgment from 
the debtors of the judgment debtor. 

No call appears to hâve been made on the defendant's stock by the 
corporation. There is therefore no prêteuse that the statute ever was 
put in motion against the creditoriin that way , even if it could be, which 
îs not conceded. Thomp. Liab. Stockh. § 291. 

Inmy judgment, the statute did not commence to run against the 
liability of the shareholder to the creditor until the latter had exhausted 
his remedy against the corporation, which in this case, the same being 
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insolvent, happened when the judgment was obtained against it. Id. 
§ 293. Then, and not before, a cause of suit accrued to the plaintiff 
against the défendant to compel the payment of any balance due on its 
stock, sufficient to satisfy his judgment. At the same time the statute 
commeuced to run against such cause of suit and would bar a suit there- 
on in six years. This is a case in which equity follows the law on that 
subject, Manning v. Hayden, 5 Sawy. 379. 

The action at law against the corporation was commeuced in less than 
four years after the right accrued, according to the décision of the su- 
prême court in the case, (16 Pac. Rep. 864;) and this suit was com- 
menced in fifteen months after judgment was given therein, and in less 
than six months after it was affirmed on appeal. The claim cannot be 
considered stale. 

In conclusion, a suit on this judgment is not barredfor 10 years after 
its entry. Comp. 1887, § 5. But the liability which the plaintiff 
hereby seeks to enforce against the défendant arose in favor of the 
former and against the latter on April 8, 1887, the date of the judgment 
against the corporation; and the right of suit thereon is not barred until 
six years thereafter. "An action upon a contract or liability, express or 
implied, except those mentioned in section 5," (a judicial record or a 
sealed instrument,) must be commenced, "within six years" "after the 
cause of action shall bave accrued." Id. §§ 3, 6. 

The exceptions are aUowed. 



Le Wabnb V. Meyeb a al., (Haebis, Intervenor.) 

(Oireutt Court, E. B. Louisiana. March 14, 1889.) 

CoEPOKATiOKS— Orgasization pob Illbgal Purposb— Kiqhts op StockhoUî- 

EBS. ' 

Individuals owning a grant from the Mexican government of lottery fran- 
cbiseB ànd privilèges, organized a corporation under the public improvement 
law Of Louisiana, for the avowed purpose of constructing, operating, and de- 
veloping ^ariouB public improvements in Mexico, but for the real purpose of 
carrying on a lottery in that republic. The capital stock was flxed at $1,000,- 
000, ail of Which was issued as fully paid-up stock to subscribers who paid 
nothing therefor. Held, that as' by the constitation of Louisiana the lottery 
business is prohibited unless the privilège is granted by the state, as is also 
the issue of paid-up stock without any payment in fact being made, the sub- 
scribers to thé original stock acquired no interests which a court would pro- 
tect. 

In Equity. Motion for an injunction and appointment of receiver. 

About February 13, 1888, the Mexican government ceded to Gen. 
Pedro Beranda, under certain terms and restrictions, lottery franchises 
and privilèges to draw lotteries in Mexico. Thèse franchises and priv- 
ilèges passed by assignment, the terms of which are not known, to Gen. 
Beranda and associâtes, for the purpose of carrying ont the contract, and 
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carrying on the lottery. The associâtes organized an incorporation un- 
der the public improvement law of Louisiana' for the purpose of carry- 
ing on the lottery business in Mexico. The corporation was organized 
under the name of "The Mexican International Improvement Company," 
for the avowed purpose of constructing, operating, maintaining, promot- 
ing, and developing varions works of public and private improvement 
in the republic of Mexico. The capital stock was fixed at $1,000,- 
000, divided into 10,000 shares of $100 each. to be paid in as might be 
provided by the board of directors; and the board of directors were au- 
thorized to issue such portions of such stock as they thought necessary, 
as fuU-paid stock, for the purchase of property, franchises, and grants, 
and payment of labor done, and services performed. Immediately, upon 
organization, the fuU amount of stock was issued as fuU-paid stock, and 
divided among the associâtes or promoters of the enterprise. Such stock 
was thereafter put upon the market in New Orléans, and notoriously and 
openly bought and sold as Mexican Lottery stock. AU the stock being 
issued as full-paid stock, to be given out for the purchase of the lottery 
privilège, it became necessary to raise by other means funds sufEcient 
to comply with the contract of the Mexican government, and to carry on 
the lottery business. Thereupon a gênerai meeting of stockholders was 
called in pursuance of the laws of Louisiana in such cases made and pro- 
vided, for the purpose of increasing the stock. At such meeting eight- 
tenths of the stockholders were represented in person or by proxies. At 
the meeting the charter was amended so as to authorize the issue of 
$1,000,000 of preferred stock and $400,000 of bonds, to be subscribed 
and paid for on certain terms and conditions; the preferred stock so is- 
sued to be paid, as dividends, 50 per cent, of the net earnings of the Com- 
pany; 25 per cent, of the same being set apart to pay dividends on cer- 
tain 2,500 shares of the original stock issued to certain persons; the re- 
maining 25 per cent, of net earnings to be applied as dividends 'on the 
remaining $750,000 of original stock. When this arrangement was con- 
cluded, the ordinary stock rose rapidly in the New Orléans stock mar- 
ket from $6 and $6 a share to $60 and $70 a share. On the 12th of 
January, 1889, Benjamin F. Le Warne, a citizen of California, had 
transferred to him on the books of the company 100 shares of this stock. 
On the 14th of January he applied, through an attorney, by letter, to 
the directors of the company to hâve issued to him his proportion of the 
preferred stock and of the bonds provided for in connection with the is- 
sue of preferred stock. The demand was rejected on the ground that the 
preferred stock was ail subscribed for. Thereupon he brought his bill 
attacking the issue of preferred stock. He alleged fraud and conspiracy 
in the board of directors; the iUegality of the proceedings in relation to 
the issuing of preferred stock; prayed for an injunction restraining the 
récognition of the preferred stock as valid stock, and for a decree declar- 
ing the whole issue of preferred stock illégal, nuU, and void. Soon after 
he filed an amended bill, wherein he set forth, among other things, the 
following, from information received by him and coming to his knowl- 
edge since the filing of the original biU: 
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"That he ha8 reason tobelieve, and does believe, and therefore charges, that 
not only aresaid défendants guilty of the wrongs and unlawful àcts complained 
of and set f orth in said original bill of complaint, but they were and are guilty of 
other serions and flagrant wrongs and frauds upon the rights that your orator 
holds in common with the hona fide good f aith holders of ail the other shares o£ 
the original 10,000 shares of capital stock of said défendant corporation. ïhat 
said défendants, as tiie directors and offlcers of said corporation, hâve without 
any warrant of law, and in utter disregard of the rights of the 6ona jfîde share- 
hoîders, undertaken to subsidize said corporation, its assets and crédits, to the 
accomplishment of f laudulent and illégal purposes, and, unless controlled by 
the restraints to be put upon them by this honorable court, will squander and 
destroy the same in acts and opérations ultra vires of any power incident to, 
or vested in, the said corporation, under and in virtue of its original char- 
ter, and also lUtra ■cires of any power or authority that could lawf ully be vested 
in or réside in the ofHcers and directors or représentatives of any corporation 
that ean hâve lawful existence under and by virtue of any gênerai law of the 
state of Louisiana, under which said défendant corporation was originally 
sought to be organized and created, as shown in said original bill of complaint, 
and to do acts in thename of said corporation, and apparently for said corpo- 
ration, that are prohibited, or at least not permitted, by the laws of tlie state 
of Louisiana. That, as averred and set forth in the said original bill, your 
orator, at the time of the purchase of said shares of stock in said défendant 
corporation, had reason tobelieve, and did believe, that the objects and pur- 
poses of said corporation were fairly and honestly set forth and contained in 
its said original charter, as same stood, and was made public prier to any 
fraudulent attempt to amend the same, and that the purposes and objects for 
which said corporation was organized, and the business that it was intended 
to prosecute, was lawful, and connected with some public or private enter- 
prises and improvements, or works of public improvement, to be prosecuted 
within the limits of the territory of the republic of Mexico. That, as averred 
in said bill of complaint, as originally flled herein, your orator had never been 
permitted to see or examine the terms, conditions, or cbaracter of said grant 
or concession, which the said défendants held out as a valuable grant or con- 
cession from the government or authorities of the republic of Mexico, but be- 
lieved that the same related to legitimate transactions ând public improve- 
ments which migbt become a source of profit and income to the corporation 
when prosecuted, the prosecution andcarrying on of which mightbe, and was 
to be, wichin the limits and range of the purposes of said corporation, as ex- 
plained and set forth in the act of incorporation. ïhat since the flling of said 
original bill of complaint there bas been made public through the public press 
of the country what is alleged to be the text of said alleged concession of the 
Mexican government, and your orator bas reason to believe, and does believe, 
that the text of said concession, as made public through the public press, is 
substantially correct, and substantially sets forth the range, purpose, extent, 
and character of said alleged concession or Mexican grant, which the said de- 
fendants claim to hold an interest in either byassignmentorsomeconvention, 
and the same is set forth with substantial accuracy, and contained in a printed 
copy thereof, flled with thèse amendinents. That your orator bas made in- 
quiry concerning the verity of the same, and is informed and verily believes 
that same is a substantial, exact, translated reprint from the said concession 
or grant of the said Mexican government. That if said grant be, as set forth 
and contained in said exhibits, the représentation that the said Mexican conces- 
sion and grant acquired by said défendant corporation was in character or lé- 
gal efifect any concession or grant giving to the grantees or assignées thereof 
any rights, privilèges, or valuable immunities, or sources of profit connected 
v.38F.no.3— 13 
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with the construction of any public improvements, as based upon any grant 
or concession or privilège coiiferre«Jr set forth, or disclosed in said exhibits» 
same was and is for ail things afals« représentation. Thatyourorator is in- 
formed and believes that the en tire object and purpose of said concession, as 
evidenced in said publication thereof, is simply to prosecute and carry on a 
lottery under the conditions prescribed in said grant, and that the said schéma 
is not on the face thereof afty instant or future relation to, or any légal action 
with, any scheme or System or grants of rights to carry on or prosecute for 
profit Works of public or other improvepient within the territory of the repub- 
lic of Mexico; but, on the contrary, simply contains and sets forth a scheme 
and Project for conducting a game of chance, commonly called a 'lottery,' 
with stipulations and conditions regulating the manner in which said lottery 
scheme shall be drawn. That the said defendantcorporation, and the said de- 
fendants as ofiScers thereof, are, as your orator is informed and believes, un- 
dertaking to use the said défendant corporation's crédits, assets, and property 
for the sole purpose of furthering, aiding, carrying out, and prosecuting said 
lottery scheme, and that there is, and can be, no warrant or authçrity, under 
the charter of said défendant corporation, as the same was made and published, 
to embark in said scheme or iinperil the funds or property or crédit of said 
corporation, directly or indiregtîy aiding or carrying out said lottery scheme, . 
either for and on account of the government of the republic of Mexico, or any 
person or persons in Mexico or elsewhere, interested therein, or for and on ac- 
count of any lawf ul holders of shares of stock in said corporation ; and that 
any attempt to do so in any particular and respect is to. put the assets, prop- 
erty, and crédits of said défendant corporation in péril, and is in ail respects 
ultra vires; and that, under thelawof the stateof Louisianaauthorizingtbe 
organization of corporations, no corporation can be lawfully created with 
power to carry on, prosecute, or embark in said lottery scheme, the same not 
being one of the enumerated purposes named in the law for which corpora- 
tions can be lawfully organized or created in Louisiana, under the gênerai laws 
thereof." 

The amended bill further alleged fear on the part of the complainant 
that the défendants woi^ld carry the assets and property of the corpora- 
tion out of and beyond the jurisdiction of the court, and otherwise com- 
plicate the affairs of the défendant corporation. Complainant renewed 
Ms prayer for decree ànd injunction, and also prayed for the appoint- 
liient of a receiveï with qualified powers. In the suit one Albert Harris, 
àlleging himself to be a stockhblder in the Mexican International Im- 
provement Company, intervenes, attacking the issuance of preferred stock, 
and asking practically the same relief as the complainant. . On the hearing 
of motion for-jnjunction and receiver afiidavits were submitted attacking 
the good faith of the complainant, justifying the proeeedings with regard 
to the issuance of preferred stock, and showing that over eight-tenths of 
the stockhplders holding original stock were well satisfied with the pro- 
eeedings of the directors and the status of the company. In argument, 
counsel on both sides admitted that the Mexican International Improve- 
ment Company was organized for uo other purpose than to carry on thô 
lôtteïy business. 

H. L. Lasarus and /. R. Sëchdth, for complainant. 

Bayne cfc Denegre, for intervenor.. 

Buck, Dinkelspiel & ifart and W. W. Howe, for défendants. 

Before Pakdee and Bilungs, JJ. 
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Paedee, J.' Thë'Mexicati International Improvèment Company was 
organizéd under the generallaw of the state of Louisiana pro,vidirig for 
the organization of corporations for works of public improvèment and 
other purposes. It has neither charter nor privilège from the législature 
of the state of Louisiana. The objects and purposes of the organization, 
as declared in the charter, are: "To construct, operate, maintain, pro- 
mote, and develop various works of public and private improvèment in 
the repùblic of Mexico." The présent case shows that the real objects 
and purposes of the organization were the purchase of lottery ' franchises 
and privilèges, and the carrying on of the lottery business. It had no 
other purposes, nor has it any other business. The charter is a fraud 
on the law of the state. Unless the lottery privilège is specially granted 
by the state, the lottery business is prohibited by the law of Louisiana. 
See Const. 1879 and act No. 44 of 1879. The interest of the complain- 
ant and of the intervenor is that of stockholders of the organization in 
the original issue of $1,000,000 of stock upon which not one dollar bas 
been paid, but ail of which was issued as fuU-paid, and ail of which was 
given eut and distributed under the prêteuse of paying for labor and serv- 
ices rendered; but in fact for the purchase of lottery privilèges. Sueh 
issue of stock is in violation of'the constitution of the state, and entitled 
to no protection in the courts. The complainant and the intervenor, at 
the time they acquired their stock, knew, or ought to haVe known, the 
object, scope, and illegality of the organization, and the tainted nature 
and considération of the stock they acquired. The interests of the com- 
plainant, the intervenor, and the défendants, for the reasons above given j 
are illégal, and for their adjustment or protection can hâve no judicial 
aid. In pari delicto potior est conditio pomdentis. The motions for an in- 
junction and the receiver are denied. The restraining order heretofore 
issued in the case will be discharged. 

BiLLiNGS, Ji, concurs. 



Hazaed V. Ceedit Mobilier of Ameeica et al. 
{Circuit Court, E. D. Pennsyhania. January 15, 1889.) 

1. COBPORATIOJNS — StOCKHOJjDEBS — RkCBIVER — InjUNCTION — LACHES. 

A motion was made to dismiss the receiver of a corporation, and to vacate 
an injunction restraining its stockholders from making a fraudulent settle- 
ment of a suit. A claim was made against tlie corporation for back dividends, 
etc.. and the motion was opposed by the claimant, who, however, had had for 
many years f ull knowledge of his claim. Held, even if not barred by the 
statute of limitations, he had no standing to oppose the motion. 

2. Samb— Claim for Taxes. 

A motion was made to dismiss a receiver of a corporation, and to vacate an 
injunction restraining a majority of its stocltholders from making a fraudu- 
lent settlement of a suit; when before the master. a claim was made by the 
state of PennsylVania for bàck taxes, and the motion to dismiss was opposed 
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by it. Held. that the motion to dismiss, 'which, being granted, would deprive 
the State of ail remedy, should be held over until tne state should try its 
right to the taxes, provided it made no delay, and, upon its succeeding, f ur- 
nished a sufflcient sum to prosecute the suit, even though the exercise by the 
State of its présent vigilance would hâve resulted in the prevlous discovery 
of the right now claimed. 
(SyUahus by the Court.) 

In Equity. On exceptions to master's report. 

Bill by Rowland G. Hazard against the Crédit Mobilier of America, 
Royal E. Robbins and others, directors of the Crédit Mobilier, and the 
Union Pacific Railroad Company, to restrain the majority of the stock- 
holders of the Crédit Mobilier from fraudulently discontinuing a suit 
brought by it against the Union Pacific Railroad Company in the state 
of Massachusetts, on a note for $2,000,000, given by the railroad Com- 
pany to the Crédit Mobilier. It was alleged that the majority of the 
stock of the Crédit Mobilier was held by stockholders of the Union Pa- 
cific Railroad Company; that it was the purpose of thèse stockholders to 
discontinue the suit in Massachusetts, whereby the claim against the 
railroad company would be barred by the statute of limitations; that 
this claim was the only assets of the Crédit Mobilier; and that plantiflf 
would thereby be irreparably iîijured. The injunction was granted, and, 
défendants having endeavored to hâve the Massachusetts suit discontin- 
ued, a receiver was appointed. On September 4, 1888, a motion by the 
then receiver to vacate the injunction, to authorize hira to withdraw 
from ail pending litigation, and to dismiss the bill, was made and referred 
to a master. It was alleged by the receiver that ail stock of the Crédit 
Mobilier was now held in the interest of the Union Pacific Railroad 
Company; that Hazard had no interest in it; that there were no claims 
against the Crédit Mobilier; and that no moneys had come into his hands 
except a small sum allowed to him as rémunération for his services. 
A claim was presented by Barton H. Jenks for (1) a balance on a due- 
bill of the Union Pacific Railroad Company for bonds; and (2) for un- 
paid dividends, allotments, etc., on stock of the Crédit Mobilier. The 
dividends were in stock and bonds of the Union Pacific Railroad Com- 
pany, and were alleged to hâve been declared in 1867 and 1868. There 
was another item of the claim which was withdrawn. The master held 
that even if Jenks was not barred by the statute of limitations he had no 
standing to oppose the motion, because of his long delay. After the close 
of the meetings before the master, the commonwealth of Pennsylvania 
applied to hâve the hearings reopened to prove a claim against the Crédit 
Mobilier for a bonus on an increase of the capital stock under its acts of 
incorporation due in 1869-72 and interest thereon, and stated that it 
would call upon the company to furnish reports of capital stock for 
the years 1884-88, and requested a delay of action until the claims had 
been settled. It was found that part of the commonwealth's claim was 
erroneous, but that the portion for the taxes for the years 1884-88 was 
still due. The master thereupon recommended a decree dismissing the 
bill after the claims of the commonwealth hâve either been paid or se- 
cured, and reported $150 as the part of the costs chargeable to Jenks. 
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Plaintifif and Jenks excepted. After the filing of the report, the state of 
Pennsylvania filed a pétition by leave of court to intervene, alleging a 
claim for baok taxes amounting to $224,868.67. 

George Tucker Bispham and Artemas H. Holmes, for Crédit Mobilier. 

Wdgly & Colton, for Jenks and the Commonwealth. 

Butler, J. The court is satisfied with the master's disposition of Bar- 
ton H. Jenks' claim, and the costs arising out of its présentation. The 
exceptions filed by Mr. Jenks on this account are therefore dismissed. 

We are also satisfied with the master's recommendation that the mo- 
tion to dismiss the receiver and vacate the injunction be held over until 
the state has opportunity to test its right to taxes claimed. It is cer- 
tainly true that the litigation which has extended over several years 
should not be unnecessarily continued. We are not entirely satisfied 
that an exercise of the vigilance now exhibited by the state would not 
sooner hâve discovered the facts on which its claim is based, and hâve 
had its right to recover determined. In view, however, of ail the cir- 
cumstances, and especially of the fact that an allowance of the motion 
now would probably deprive the state of ail remedy, we think it is proper 
to withhold action until it has had time to hâve the claim passed upon, 
in the manner provided for, by the state statutes. If the claim shall be 
sustained, we will then allow the intervention prayed for, on condition 
that the state furnishes the funds necessary to enable the receiver to pros- 
ecute the claims of the Crédit Mobilier against the Union Pacific Railroad 
Company. Thèse claims hâve not been prosecuted heretofore for want 
of means to do it. There must be no lack of vigilance on the part of 
the state in recovering judgment for the taxes, nor in fiirnishing the 
funds referred to. If there shall be, the motion will be allowed, and 
counsel are at liberty to call it up hereafter whenever they believe, in 
view of what is hère said, it should be allowed. 



Mayek V. Denver, T. & Ft. W. R. Co. d cH, 
{Circuit Court, 8. D. New York. March 18, 1889.) 

1. COBPOBATIONS — STOCKHOI-DBHS — FbAUD. 

A bill by a stockholder of the P. Co. to restrain the D. Co. from issuing 
certain mortgage bonds intended to secure an illégal advantage to the C. Co., 
in breach of an agreeraent between the D. Co. and the F. Co., alleged that 
the P. Co. was the équitable owner of stock in the F. Co., and that it de- 
signed, when it acquired the légal title to such stock, to exchange it in dis- 
regard of plaintifl's rights for stock of the D. Co., and that the fraudulent 
issue of mortgage bonds bj' the D. Co. would place a lien for their amount 
before the stock, which complainant would be entitled to receive as a stock- 
holder of the P. Co. The bill prayed that the D. Co. and the C. Co. be en- 
joined from disposing of the bonds, and that the P. Co. be enjoined from ex- 
cbanging its stock of the F. Co. for that of the D. Co. until the agreement 
between the F. and D. Cos. had been complied with. Held that, concoding 
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thatcomplainanthadtherighttosue on behçlf of theP. Co., a cause of action 
was net stated, as tbe P. Oo- could not be heard to complain until it became a 
stockholder in the D. Co.i and, as it was not a party to the agreemout between 
the D. and P. Cos., it could neither enforce it nof i-estrain its breach, 
2. Samb— Pleadhtg— Mtjltipabiotisiîbss. 

If the bill be taken as stating a cause of action by complainant againat the 
P Co. the bill is multifarious, as the other défendants hâve no interest in the 
controversy 

In Equity;. On demurrer to the bill. 
Edgar M. Johnson, for complainant. 
Wagner Swayne, for défendants. 

Wallace, J. This is a suit in equity by the complainant as a stock- 
holder of a corporation against that corporation, and against the Den- 
vei", Texas & Fort Worth Railroad Company, and the Colorado & Texas 
Eailway Construction Company. The défendants^ hâve demurred for 
multifariousness, want of equity, and absence of liecessary parties. The 
substantive relief sought by the bill is to prevetit the Denver, Texas 
& Fort Worth Railroad Company from issuing $1,000,000 mortgage 
bonds intended to secure an illicit advantàge to the Colorado & Texas 
Construction Company in brèach of an agreement between the first- 
named corporation and the Fort Worth & Denver City Railway Com- 
pany. The plaintifif is a stockholder of the Pan Handle Construction 
Company, which is the équitable owner of stock in the Fort Worth & 
Denver City Railway Company; and he asserts that his corporation is 
about to receive its stock, and designs, when it acquires the légal title, 
immediately, and in disregard of his rights and interests, to exchange 
it for stock of the Denver, Texas & Fort Worth Railroad Company. 
The bill avers "that thé issue of said bonds (by the Denver, Texas & 
Fort Worth Railroad Company) is fraudulent, and without any con- 
sidération whatever, and is neither called for nor required, but is in- 
tended simply to give as a profit to said Colorado & Texas Construction 
Company the sum of $1,000,000 in bonds to which it is neither law- 
fuUy nor legally entitled." The bill also avers "that the issue of said 
bonds, and the delivery of the same to the said Colorado & Texas Con- 
struction Company, is a fraud upon his rights in this: that it would 
place before the stock which he is entitled to receive of the Denver, 
Texas & Fort Worth Railroad Company by virtue of his ownership of 
said stock in said Pan Handle Construction Company a lien of $1,000,- 
000 for the mortgage bonds prior in right to his stock." The bill also 
avers that the issue of the bonds would be a violation of the organic 
law of the Denver, Texas & Fort Worth Railroad Company, and uUra 
vires. The prayer of the bill is that the Denver, Texas & Fort Worth 
Railroad Company, and the Colorado & Texas Construction Company, 
be restrained from disposing of the bonds, and be directed to deliver 
them up for cancellation, and that the Pan Handle Construction Com- 
pany be restrained from exchanging its stock of the Fort Worth & Den- 
ver City Railway Company for the stock of the Denver, Texas & Fort 
Worth Railroad Company until compliance of the agreement between the 
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Fort Worth & Denver City Railway Company and the Denver, Texas & 
Fort Worth Eailroad Company. 

Assuming that the bill shows a case in which a stockholder is entitled 
to sue to enforce a cause of action in behalf of the corporation, which 
the corporation itself cannot be induced to assert, and viewing the bill 
as one filed by the Panhandle Construction Company, it does not state 
a cause of action against the other défendants. That company, as an 
expectant owner of the stock in the Denver, Texas & Fort Worth Rail- 
road Company, may hâve a future interest in the question whether the 
latter corporation ought to be permitted to issue the bonds, but it has 
no interest at présent. Until it. becomes a stockholder of the Denver, 
Texas & Fort Worth Railroad Company, it can neither be heard to 
complain of acts.of that corporation which may be vitra vires, or per- 
mitted to interfère in any way in the affairs of that company. As it 
was not a party to the contract between the Denver, Texas & Fort 
Worth Railroad Company and the Fort Worth & Denver City Railway 
Company, it cannot sue to enforce the contract between those corpora- 
tions, or to prevent a breach of the contract. And in any suit founded 
upon that contract the Fort Worth & Denver City Railway Company 
would be a necessary party. Of course the complainant would not be- 
come a stockholder in the Denver, Texas & Fort Worth Railroad Com- 
pany if his corporation should acquire the stock of that company. That 
would require the further exchange of his stock in his own corporation 
for the newly-acquired stock, which could only take place with his con- 
sent. If the Pan Handle Construction Company is about to niake dis- 
position of the stock which it will acquire in the Fort Worth & Denver 
City Railway Company in fraud of its own stockholders, the complain- 
ant, upon a proper showing of facts, can seek the aid of a court ofequity 
to restrain the threatened transaction, as any of its stockholders could if 
the corporation were about to dispose of any of its other property in 
contravention of its duties as a trustée for them; but it is doubtful 
whether the présent bill makes a sufficient case in that behalf. For 
ail that appears, the exchange of the stock may be for the best interests 
of the stockholders of the Pan Handle Construction Company. That 
corporation, in its capacity as a stockholder of the Fort Worth & Den- 
ver City Railway Company, may be powerless to arrest the issue of the 
mortgage bonds by the Denver, Texas & Fort Worth Railroad Company; 
and its directors and officers, and the majority of its stockholders, may 
believe, and be justified in believing, that notwithstanding the contract 
between the Denver, Texas & Fort Worth Railroad Company and. the 
Fort Worth & Denver Construction Railway Company is about lo be ig- 
nored, and the fraudulent issue of bonds is to take place, the shares to 
be received in exchange are more valuable than those which are to be 
given. The stàtement in the bill that the stockholders of the Pan 
Handle Construction Company authorized the exchange upon the faith 
that the Denver, Texas & Fort Worth Railroad Company would per- 
form its contract with the Fort Worth & Denver City Railway Cornpany, 
and that the officers of the Pan Handle Construction Company are 
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"warmly enlisted and deeply interesled" in the issue of the bonds by the 
Denver, Texas & Fott Worth Railroad Company, are the only aver- 
ments to impeach the good faith and good judgment of the latter in fa- 
voring the exchange, and no facts are set forth from which it can be 
seen that their conduct is prompted by a purpose to disregard the in- 
terests of the stockholders -whom they represent, or is calculated to vio- 
late their rights, although this is suggested by implication. If there 
were enough in the bill to show a real grievance on the part of the com- 
plainant against the Pan Handle Construction Company, the other de- 
fendants ought not to be dragged into a controversy betwéen him and 
the Pan Handle Construction Company, upon the theory that they are 
proper parties to a suit by the Pan Handle Construction Company to 
prevent a breach of contract between the Fort Worth & Denver City 
Railway Company and the Denver, Texas & Fort Worth Railroad Com- 
pany. The two causes of action are distinct and unconnected, and the 
attempt to mingle them renders the bill multifarious. If the complain- 
antis entitled to prevent bis own corporation from making the exchange 
of its stock with the Denver, Texas & Fort Worth Railroad Company, 
and can obtain that relief, it is whoUy immaterial to him what indebt- 
edness is created or mortgage bonds are issued by the latter corporation, 
because he will not become one of its stockholders, nor will bis own cor- 
poration become a stockholder. Until the complainant becomes an act- 
ual shareholder of the Denver, Texas & Fort Worth Railroad Company 
he is a stranger to its affairs. He cannot be permitted ito introduce it 
into a controversy in which no decree can be obtained against it, and 
compel it to litigate one issue between him and his own corporation in 
which it has no interest, and another between it and the Fort Worth & 
Denver City Railway Company, in which neither he nor bis own corpo- 
ration hâve any interest. The demurrer is austaiued. 



Gazin et al. v. Norton et cU. 

(Oireuit Court, E. D. Louisiana. March 23, 1889.) 

Bakkbuptct— Assignee's Cobts and Expenses. 

Under Rev. St. U. 8. §5099, providing that the assignée în bankruptcy shall 
be allowed out of the money in his hands "ail the necessary expenditures 
made b^ him in the discharge of his duty, and a reasonable compensation for 
his services, " where creditors hâve in good faith brought suit against the as- 
signée, and been defeated, and the estate is insufflcient to pay both their costa 
and the costs and counsel fées of the assignée, the assignée is entitled to préf- 
érence. 

In Equity. Pétition for rebearîng on question of costs. 
E. H, Farrar and H. H. Wcdsh, for petitioners. 
Wm. Grani, for défendants. 
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Pabdee, J. In this case Nellie E. Gazin and some six others, ail 
creditors of the Bank of Louisiana, of which E. E. Norton is assignée in 
bankruptcy, brought a bill against the said assignée, charging fraud, 
mismanagement, and neglect of duty on the part of the assignée in ad- 
ministerir^ his trust; and praying discovery, a new accounting, and gên- 
erai condemnation of the assignée as a' faithless trustée. The charges in 
the bill cover the entire bankruptcy proceedings, running through a pe- 
riod of 18 years, where the estate, nominally large, was oomposed of 
incumbered real estate and personal assets of doubtful value, and where 
there were many conflicting claims, and niuch confusion and litigation. 
The bill contains 39 closely written pages, the answer 14 pages, and 
there were 8 days spent in hearing évidence and argument before the 
master. The master fully investigated the record and évidence, and 
subrnitted an elaborate report ; and thereafter the whole case was rear- 
gued and considered by the court on exceptions to the master's report ; 
ail resulting in the dismissal of the bill, with costs to be paid by com- 
^ plainants. By agreement of counsel^ approved by the court, the com- 
pensation of the master was fixed at $1,000, and was paid out of the 
estate, without préjudice to the future taxing of the same as costs. Con- 
sidering thèse matters, it seems clear that compensation to assignee's 
counsel cannot be less than $1,000. The pétition for rehearing on the 
matter of costs has been filed, argued, and submitted, the petitioners 
claiming that, as the suit was brought for the gênerai benefit of the es- 
tate, the costs tliereof should be paid by the estate, .On the hearing it 
was shown that the financial condition of the estate is as follows: The 
assignée has filed his final account, and prayed for a discharge, which 
matter is now pending; that the costs of finally closing the bankruptcy, 
in the way of court fées and otiier costs necessary in such cases, are un- 
paid ; that the costs of the assignée in defending the suit of Gazin and 
others, and his counsel fées therein, are unpaid ; that he has in his 
hands, to the crédit of the estate, the sum of $998.83, of which sum 
$754,19 are devoted to the payment of unclaimed dividends, leaving a 
balance of $244.64 subject to distribution by the court, in payment of 
costs and charges, which sum may or may not be increased by coUecting 
the sum of $1,000 heretofore paid out for the compensation of the mas- 
ter in investigating and reporting on the bill of Gazin and others, which 
sum of $1,000 is a part of the costs, which the petitioning creditors seek 
to be relieved from. If the said $1,000 should be coUected, there will 
then be in the assignee's hands, subject to distribution, the sum of 
$1,244.64, — an amount inadéquate to pay the necessary costs of closing 
the bankruptcy, and the assignee's costs and counsel fées in the case of 
Gazin and others. I take it that where a suit is brought against an as- 
signée in bankruptcy, and he vindicates himself in the suit, and is sus- 
tained by the judgment rendered, there can be no question but whathis 
costs therein incurred, and the lees of his counsel in defending himself, 
are a legitimate expense, which should be paid by the estate. Wheïe 
creditors dissatisfied with the management and administration of an as- 
signée in bankruptcy bring a suit against him in good faith, which, if 
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successfal, will bring a fund into court, althpugh they may fail in the suit, 
I am inclined to the opinion that their costs iûëurred in such suit should 
be paid by the estate. Assuming, in this case, that the suit of Gazin 
and others wasbrought in good faith, the question presented is whether 
their costs are entitled to be paid out of the estale in préférence to the 
legitimate and unquestiôned costs and expenses of the assignée, where 
it is complained that there are not funds enough in the estate to pay 
both. Thë assignée is an ofScer of court, and wherè he is not in fault, 
but his action is sustained by the court, he is entitled to his costs, 
charges, and expenses, in préférence to any and ail other claimants. 
Section 5099, Rev. St., provides that "the assignée shàll be allowedand 
may retain, out of money in his hands, ail the necessary disbursements 
made by him in the discharge of his duty, and a reasonable compensa- 
tion for his services in the discrétion of the court." The pétition for re- 
hearing is denied. 



City OF Bqston ». Crowley. 

(Circuit Court, D. Massachusetts. March 31, 1889.) 

1. Bridges— LiABiLiTT for DbfbCts. 

The city of Boston purchased the franchise and materiala of a bridge at the 
entrance to' its harbor, beiùg empowered so to A6 bj Açts Mass. 1831, c. 71, 
which provided that the city should always b6"liable tofeeèpsàid bridge and 
drawin good repair, " and aflord ail necessary àocoipniod^tions to yessels that 
bave Occasion to pass the same. By Acts Mass. 1876, c. 105, the city was au- 
tborized to do such acts as it might deem necessary to secure a bridge and 
draw which should be safe for the purposes of havigation, subject, howevér, 
. to the provisions of other acts by -which the approyal of the board of harbor 
. commissionera was required fn ail work authorized by the législature of build- 
ing any bridge, wharf, or draw over tidewaterS. The said commiâsioners 
granted a license to the city providing for the wideuing of the said bridge, 
and the construction of a new draw, which was to be of a certain width. 
Held, that the city was liable for damages done to a v.essel by being caught 
in the draw, the city having failed to maintain the draw of the required 
width. 

2. Municipal Corporatiofs— Civiij Liability fob Tort, i 

In such case a civil action may be brought j^ainst the city in the fédéral 
courts for the damage done, though no such right of action is conferred by 
statute. 

8. ADMIRALTT— JUEISDICTION. 

A court of admiralty bas jurisdiction over damage doue to avessel on navi- 
gable water by a bridge. 

In Admiralty. 

T. M. Babson, Asst. City Sol., for appellant. 

C. T. & T. H. JïwseM, for appellee. 

' CoLT, J. This case is an appeal from a decree of the district court 
Tvhich held tha,t the libel set forth a good cause of action against the 
city, and that the cause of action was within the admiralty jurisdic- 
tion ôf this court. It is admitted that the allégations of the libel and 
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amended libel, except as to ctâûîages, are tru'e;. and it is furtlier agreed 
that the damages amount to $870. The libelant represents the cwners 
of the schooner Henry S. Culver. The vessel arrived in Boston, Jan- 
uary 20, 1887, with a cargo of coal, from Baltiraorcy to be delivered at 
the Old Colony wharf, which is. situated above the Dover-Street bridge. 
In proceeding in tow through the bridge the vessel was caught, and stuck 
in the draw, and was thereby damaged to the amount agreed upon. 
The schooner's beam was 35 feet. The libelant contends that the city 
was required by law to maiatain a draw 36 feet in the clear, and it is 
admitted that at this time the draw was not of this required width. 
The structure was originally known as the "Boston South Bridge," and it 
was erected by proprietors in 1 803 . Acts Mass . 1 803 , c . 1 1 3 . By the act 
of incorporation it was provided that '' there also shall be raade a good and 
sufficient draw or passage-way, at least thirty feet wide in the channel 
over which said bridge shall be built, proper for the passing ànd xepass- 
ing of vessels." The bridge was maintained as a private property until 
1831, when the législature passed an act authorizing the sale of the fran- 
chise and materials to the city of Boston. Acts Mass. 1831, c. 71. 
One of the provisos in the act was that the " city shall always be held 
liable to keep said bridge and draw in good repair, and to raise the draw 
of said bridge, and afford ail necessary and proper accommodation to 
vessels that hâve occasion to pass the same by night or by day." On 
April 19, 1832, the city took a deed of the franchise and materials of the 
bridge for $3,500, under the terms and provisions set forth in the act 
of the législature. In 1876, the législature authorizèd the city to widen 
the bridge not exceeding 60 feet, and to construct fenders, guards, and 
to change the locality of the draw, and to do such other acts as it might 
deem necessary and convenient to secure a bridge and draw which should 
safely and conveniently accommodate public travel and navigation, sub- 
ject howeyer, to the provisions of chapter 432 of the Acts of 1869. Acts 
Mass. 1876, c. 105. By this ftct of 1869 the rights of the common- 
wealth in tide-waters were made subject to the détermination and ap- 
proval of harbor commissioners. Acts Mass. 1869, c. 432. The board 
of harbor commissioners was created in 1866. By section 4 of the act 
the approval of the commissioners was required in ail work authorizèd 
by the législature of building any bridge, wharf, pier, or draw over tide- 
waters] and, further, that the work should not be commenced until the 
plan and mode of performing it should be approved by the commission- 
ers, and that they should hâve the power to alter plans at their discré- 
tion, and to prescribe the direction, limit, and mode of building wharves 
and other structures to afty estent that does not control the législative 
grant, and that ail such works should be executed under their supervis- 
ion. Acting under this authority the commissioners, upon an applica- 
tion by the city, granted alicense June 21, 1876, which provided that 
the bridge should be widened to a uniform width of 60 ieet; that à new 
passage-way for vessels should be made nearer the middle of the chan- 
nel, which should be 36 feet wide in the clear, and at right angles to, the 
center iinè of the bridge. Acts Mass. 1866, c. 149. The city having 
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accepted thîs franchise, with the responsibilities incident thereto, ît seems 
to me that it was manifestly their légal duty to maintain a draw 36 feet 
wide in the clear. 

The position taken by the city , that there was no public duty imposed 
upon it to maintain a draw 36 feet wide, I think, from a review of the 
législation on this subject, is clearly unsound. The city having acquired 
this franchise, it would be a strange construction to hold that, having 
built the draw of the requisite width, it was under no duty to maintain 
it of sueh width. I cannot assent to such a proposition. The city as- 
sumed to do ail that the law imposed, and the proper and reasonable 
interprétation of the law required not only that the draw should be 36 
feet, but that it should be maintained at that width. 

Another position taken by the city is that the libel does not set forth 
a maritime tort, and one that is within the jurisdiction of a court of ad- 
miralty. This position cannot be maintained in this court. It is set- 
tled in the fédéral courts that a court of admiralty has jurisdiction over 
damage done to a vessel on navigable ^Y^ter by a bridge or permanent 
structure. The test is the locality of the thing iujured, and not the 
thing inflicting the injurv. RaUroad Co. v. Tow-Boat Go., 23 How. 209; 
The Hine, 4 Wall. 555;'T7ie Rock Mand Bridge, 6 Wàll. 213; The Ply- 
mouth, 8 Wall. 20; Atiee v. Packet Co., 21 Wall. 3^9. Nor can I agrée to 
the proposition that in the fédéral courts the only remedy for wrongs of 
this character against qtiad corporations such as cities, unless a right of 
action is conferred by statute, is by indictinent. The contrary of this 
has long been established. Weightman v. Washington, 1 Black, 39; Chi- 
cago V. Eobbins; 2 Black, 418; Nehraska City v. Campbell, Id. 590; Barnes 
y. Didria of Colvmbia, 91 U. S. 640; Evanston v. Gunn, 99 U. S. 660. 
The question before us is not one of the construction of a state statute, 
where the fédéral courts are bound to follow the décision of the highest 
courts of the state, but it is a question of gênerai municipal or commer- 
cial law, and as such this court should follow the décisions of the su- 
prême court of the United States. Oatesv. Bank, 100 U. S. 239; Watson 
V. Tarpley, 18 How. 517; Swift v. Tyson, 16 Pet. 1. Upon considéra- 
tion I am satisfied that the city of Boston is liable in this form of action, 
and therefore that the decree of the district court should be affîrmed. 



TôWN OF LaNsing v. Lytlb. 
[Ormit Court, ir. D. Nm York. March 18, 1889.) 
Bailboad Companibs— Municipal Aid— Bonds— Action to Compbi. Can- 

CBtiLAtlON. 

• A county judge, assuming to act nnder act N. T. May 18, 1869, permitting 
municipal corporations to aid in the coiistruction of railroads, rendered a 
jpdgment appointing commissioners to exécute bonds of a town. The bonds 
Were accordingly eixecuted and delivered to the railrpad çpmpapy, but be- 
fore delivery a writ of cèrtiorari issued from the suprenrë court to review 
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the judgmeBt, which was afterwards reversed. In an action against a trans- 
férée of the bonds to compel their surrender for cancellation, held, that de- 
fendant liad the burden of showing that be, or some one under whom hé 
claiméd, was a bona fide holder for Talue. 

2. Samb — Bona Fide Holder — Etidbncb. 

A Texas banker, from whom défendant obtained the bonds, testifled that 
he was informed by a résident of New York that the bonds, which were of 
the par value of |75,000, could be bought for $50.000, and that he bought 
them of a stranger to hit», residing in New Orléans, for $50,000, without 
making any inqiiiry as to their history or value, acting upon the assumption 
that the purchase was a good one because suggested by such informant; that 
he got with them $10,000 in overdue coupons, but that that circumstance 
made no impression on him; that he paid for the bonds with a check signed 
by him as président of his bank, which check was produced from the drawee 
bank, at New Orléans, and was not shown to hâve been paid by the Texas 
bank; that he left the bonds at the place of purchase for several months, 
when he took them to New York, where he interviewed Ws informant, be- 
cause he did not know whether he made the purchase for himself or for 
such informant, and afterwards sued on the coupons. Held, that his testi- 
mony did not show him to be a io»a /de purchaser for value. ' 

8. Samb. 

Défendant testifled that the banker, who was a confldential friend and 
finfincial supporter, offered to buy a third interest in his ranch, worth $150,- 
000, and pay him $75,000 worth of bonds, stating that the bonds were good; 
that défendant accepted the offer at once, making no inquiry as to the bonds^ 
and 15 days later signed a receipt for the bonds, which were not delivered, 
but were placed to his crédit, or held subject to his order, ^nd which were 
not seen by him until two days afterwards. He sent the coupons for collec- 
tion to the same attorneys whom the banker had employed. The testimony 
of the banker was substantially the same. The receipt "described the bonds 
as county bonds, and stated that they were taken in part payment for a third 
interest in ranch and stock. No conveyance was executed, but several months 
afterwards défendant and his co-owner and the banker formed a corporation, 
to which the ranch was conveyed. The capital stock was $500,000, divided 
into 1,000 shares, of which the banker received 290. The 390 shares were the 
équivalent of the banker's interest in the assets of the flrm composed of 
défendant and his co-owner. Held, that défendant was not shown to be a bona 
flde holder for value. 

In Equity. 

H. V. Howland, for plaintiff. 

Sherman & Sterling, for défendant. 

Wallace, J. This action is brought to compel the défendant to sur- 
render up 76 $1,000 municipal bonds, with annexed interest coupons, 
together with certain past-due coupons for $18,375 unpaid interest for 
cancellation, and to restrain the défendant from bringing suits at law > 
upon them, and from transferring them. The défendant has filed a 
cross-bill, praying for a decree against the town of Lansing for tlie 
amount of the past-due coupons, with interest from the date of their 
maturity. The bonds pnrport to hâve been issued by the town of Lan- 
sing under the authority of the statute of the state of New York passed 
May 18, 1869, to permit municipal corporations to aid in the construc- 
tion of railroàds. The county judge of Tompkins county, in which 
county the town is situated, assuming to act under the authority of thàt 
statute, rendered a judgment March 21, 1871, appointing commissioners 
to exécute bonds of the town to the amount of $75,000, and invest them 
in the capital stock of the Cayuga Lake Railroad Company. October 
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14, 1871, the commissioners executéd the bonds in suit, and delivered 
them to the railway coinpany in exchange for capital stock. Thé bonds 
are payable to bearer on the Ist day pf January, 1902,. with interest at 
the rate of 7 per cent. , payable semi-annually upon the présentation of 
the coupons annexed. Béfore the commissioners delivered the bonds to 
the railway company a writ of certioran was issued from the suprême 
court of the state, directed to the county judge, for a review of this judg- 
ment, and such proceedings were thereafter duly had pursuant to such 
writ that in May, 1872, the suprême court of the state reversed and in 
ail tbings set aside the judgment of the county judge appointing the 
commissioners, and authorizing the création of the bonds. At the time 
the commissioners issued and delivered the bonds to the railway com- 
pany they, and the railway company also, had fuU notice of the issuing 
of the writ of certioran; and the commissioners took from the company 
a bond of indemnity to save themselves harmless from ail liability in 
conséquence of their acts. The bonds, as soon as delivered, were 
pledged by the company with bankers in New York as collatéral security 
for a loan of $50,000, and in November, 1872, thèse bankers transferred 
them to Elliott, CoUins & Co., bankers of Philadelphia, pursuant to an 
arrangement between the latter and the railway compaijy by which they 
paid up the loan of the company to the New York bankers, and took 
the bonds for security, and for sale as agents of the railway company. 
In February, 1873, Elliott, Collins & Co., sold the bonds for the rail- 
way company for $54,337^ acting under the instructions of the company; 
and the proceeds were applied to pay the loan of thei company, and the 
balance was placed to its crédit, and drawn out by it from time to time. 
Itdoes not appear who purchased the bonds of Elliott, Collins & Co., 
but it does appear that at a later pèriod one Stewart claimed to be the 
owner of them, and brought a suit upon some of the coupons against 
the town. That suit was tried in this court in June, 1877, and:a ver- 
dict was rendered for the town, and a judgment enterfed dismissing the 
suit upon the merits. Subsequently the bonds were in the possession of 
Stewart at the city of New Orléans, and in 1881 he transferred them to 
Que Braçkenridge, together with coupons representing $10,000 or $12,- 
QOOofunpaid interest. Bratkenridge claims to hâve paid Stewart $50,- 
000 for the bonds and coupons. JJe brought two suits upon the coupons 
in this court— one founded on 900 coupons, which matured from July 1, 
1876, to January 1, 1882, inclusively; and the other founded on 300 
coupons, which matured from July 1, 1882, to January 1, 1884, inclu- 
sively., There i? no évidence in the record of the resuit of thèse suits 
brpUght by Brackenrjdge, 'but it may be inferred from the circumstances 
attending the subséquent sale of the, bonds by him to Lytle that those 
suits were prosecuted unsuccessfully, or were abandoned. Lytle, the 
présent défendant, bought the bonds iOf Brackenridge at San Antonio, 
Tex., in thespring of 1884, and claims to bave taken them in exchange 
for a one-third interest. in a çattle, ranch on the Frio river, in which he 
owned a half interest jointly with one McDaniels. 

The controversy turns upon the question whether Lytle ûr any one 
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of the previous holders of the bonds and coupons acquired the title of 
a bmia fide purchaser to them. ït was held by the suprême court in 
the suit of Stewart against the town that as between the raiiroad Com- 
pany and the town the bonds were invalid ; and that the judgment of 
the suprême court of thè state reversing the judgment or order of the 
county judge authorizing the commissioners to exécute the bonds was 
équivalent to a refusai by the county judge to make the original or- 
der. Stewart v. Lansing, 104 U. S. 505. It was also held in that case 
that the actual illegality of the bondé was established by the judgment 
of reversai, and it was therefore incumbent upon the person claiming 
title to them to show that he occupied the position of a bona fide holder 
befoxe he could prevail against the town. Conformably with the rule 
applied in that case, the burden of proof is therefore upon the prés- 
ent défendant, and it is Only necessary to consider whether the évidence 
in his behalf meets the requirementS of the rule, and shows satisfacto- 
rily that he is, or that Stewart or Brackenridge was, a bona fide holder 
of the bonds and coupons. EUiott, Collins & Go. did not sell the bonds 
to satisfy their claim as pledgees, but sold them as agents for the rail- 
way Company; consequently it is unnecessary to consider whether the 
défendant can rely upon their title as bona fide holders under the pledge. 
That title never passed to the purchaser, and the purchaser only suc- 
ceeded to the rights of the railway company;and the railway company, 
by paying the loan, did not acquire the rights of the pledgeeS, but merely 
reinvested itself with its' original rights in the bonds. If Stewart or 
Brackenridge was a bona fide holder of the bonds and coupons, it is im- 
mateïial whether, when the défendant took them, he did or did not 
aoquite théna mcda fides, becauSe he can stand ûpon the title of his pred- 
ecessor, and such title iûures to him. Commismnera v. BoUes, 94 U. 
S. 104; Mimtclair v. RamsdM, 107 U. S. 147, 2 Sup. Ct. Rep. 391. 
The purchaser of negotiable paper with knowledge of its infirmities as 
between the original parties can recover its fuil amount, and is not Mm- 
ited to a recovery of what he may hâve paid or advancèd for the pa- 
■ per before àcquiring notice if he has purchased of one who bought it 
before maturity, for value, and without notice of ainy infirmity or dé- 
fense. BuU&rfidd V. Town of Ontario, 32 Fed. Rep. 891. It is not nec- 
essary for one whè seeks to avail himself of the title of a prior holder of 
negotiable paper to show afiBrmatively that the previous holder took the 
paper without notice of the facts affecting its validity; but, when ille- 
gality in the inception of the paper is shown, the burden is cast upon 
him to prove that the previous holder parted with value when he ac- 
quired the paper. SmiÂ V. Sac Cb., 11 Wall. 139. 

The first inquiry is whether Stewart was a bona fide holder of the bonds 
and coupons. Upon this issue the facts of the case differ but slightly 
from those which were considered by the suprême court in the suit of 
Stewart against the town, and which were held to be insuflBcient to in- 
vest him with such a title. It is now shown that there wasr such asper- 
«on in existence, that he had the bonds in his possession, that hetr^ns- 
ferred theîn to Brackenridge, and that he received a checfcof $50,000 
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for them, made by Brackenridge. But there is no évidence to show 
frora whom or how he acquired the bonds, orwhether he paid anything 
for them, or parted with anything of value when he took them ; and from 
ail that appears he may hâve held them, and been the agent to sell them 
for some one else. Stewart's title is of no avail to the défendant, be- 
cause there is a total absence of évidence that Stewart was a purchaser 
of the bonds for value. 

The next inquiry is whether Brackenridge was a bona fide holder of 
the bonds and coupons. The record contains the history of bis pur- 
chase as detailed by himself, aqd he is the only witness who testifies 
upon the subject. His credibility as a witness is overthrown by the in- 
hérent improbability of the transaction as he describes it. He was a 
banker at San Antonio, Texas, and he states that at the time of the pur- 
chase he was informed by one Stillman, who resided in New York, that 
the bonds could be bought for $50,000. He says he bought them of 
Mr. Stewart, who lived in New Orléans, and who until that time was a 
Etranger to him, paying him $50,000 for them. He professes to be un- 
able to give the conversation that took place between Stewart and him- 
self, or the substance of it, further than that he told Stewart that he 
understood that btewart had $76,000 of Lansing bonds which he could 
get for $50,000, and Stewart assented. He states that he made no in- 
quiry of Stewart otherwise in référence to the bonds; that he made no 
inquiry of Stillman or any one else in regard to their history or value ; 
and that he acted whoUy upon the assumption that the purchase wpuld 
be a good one because Stillman had suggested it. At the time he bought 
the bonds he got with them $10,000 or $12,000 in overdue coupons; 
and he states that this circumstance made no impression upon him; that 
he bought the bonds and coupons in the lump; and he conveys the im- 
, pression that he did not know until subsequently anything about the 
coupons. He testifies that he left the bonds at the place where he bought 
them for several months, and when he took them away he carried them 
to New York city and went to see Stillman, and that he went to see 
Stillman because he did not know whether he had bought the bonds for 
himself or for Stillman, and to find out whether Stillman wanted to take 
the bonds off his hands, or whether he was to keep them himself. It 
appears that, immediately after this interview with Stillman, Brackenridge 
placed the coupons in the hands of attorneys at New York city, who 
brought the two suits upon them which bave been referred to. He tes- 
tifies that he paid for the bonds by his check. A check is produced 
made by him as président of the San Antonio National Bank on the 
Louisiana National Bank of New Orléans, bearing the indorsement of 
Stewart "For deposit;" and the vice-président of the Louisiana National 
Bank testifies that it was paid by the Louisiana National Bank, It is 
eingular that this check is produced by the bank upon which , it waa 
drawn, and that no attempt has been made to show that it was paid by 
the San Antonio Bank, or to give by Brackenridge, or any one else, any 
light upon its history. Brackenridge does not testify explicitly that he 
-paid the check, but says "it was paid." It is so utterly improbable 
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that a man of the intelligence and expérience of Brackenridge would put 
$50,000 into a purchase of bonds of a town in a distant state without 
any inquiry as to their history or value, or that he should make such a 
purchase without knowing whether he was buying for himself or some 
one else, or that h^ would enter into and close such a transaction so sum- 
marily and carelessly as to take no notice of the fact that he was getting 
$10,000 or $12,000 of coupons for nothing, that his testimony would be 
rejected as incredible and untrue if its value were to be tested by this 
part of his narrative alone. But he further discrédits himself by the 
transparent falsity of his testimony respecting the exchange of the bonds 
with the défendant Lytle. He attempts to represent that he made a vér- 
itable trade with the défendant, by which he acquired the interest in the 
ranch property for the bonds, and parted with them absolutely to the 
défendant. The examination of this transaction necessarily involves the 
inquiry whether Lytle was a bona fide purchaser of the bonds, and the 
conclusion reached will dispose of the remaining issue in the controversy. 
Whether there \5'as a hona fide sale or exchange of the bonds between 
Brackenridge and Lytle, by which as the iatter asserts he became a hona 
fide holder of the securities, is a question upon which the testimony of 
Lytle himself is extremely valuable. The défendant testifies that he is 
a stock raiser, and in May, 1884, had a half interest in the ranch prop- 
erty, one McDaniels owning the other half; that he had been intiraately 
acquainted with Brackenridge for several years; that they had been con- 
fidential friands, and Brackenridge had been his financial hacker. Ac-. 
cording to his testimony the ranch property, exclusive of the stock upon 
it, was worth $160,000 or $160,000. The following questions and an- 
swers embrace his entire testimony on his direct examination relative to 
the exchange: 

"Question. 6tate whether or net in the spring of 1884 you had any nego- 
tiation with bim in regard to the purchase of the bonds mentioned in the com- 
plaint, and, if so, what was it? Ansiner. I bought thèse bonds from him 
some time in the spring of 1884. Q. State the transaction between you and 
him; what he said about the bonds, and what was said about the priée, ànd 
what you paid for them. A. Merely that he would buy a third interest in 
my Friô property, and pay me in bonds. I would take the bonds in payment. 
He would pay me $76,000 worth of bonds. He said the bonds were good. 
Knowing Mr. Brackenridge as I did, and the business transactions I had with 
him at différent times, I never made any inquiry about the bonds." 

Upon his cross-examination the following questions and answers ap- 
pear: 

"Question. 'When was the flrst you Itnew anything about his having tliese 
seventy-five town of Lausing bonds, — that you Isnew anything about his hav- 
ing apything to do with them? Answer. When tlie bonds were delivered to 
me. Q. Had there never been anything said to you about them before? 
A, Not about thèse particular bonds. Q. "Where were you when he told you 
about having thèse bonds? A. Atliishouse. Q. And then he told you what? 
what did he tell you about the bonds? A. He said he had so many bonds — 
he said he had $75,000 of bonds that he would give me for a third interest in 
my ranch, — in the Frio ranch. He said the bonds were good. Itold lùm ail 
right, I would sell him the third interest. He said, ' Ail right; consider it a 
v.38F.no.3— 14 
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trade.' Q. What else was said? A. That was ail that was said. Q. Did he 
prodiice the bonds? A. No, sir; not then. Q. You had never seenthem? 
4.. 1 had not seen them. Q, You hâve told ail he said about them? A. Yes, 
sir. Q. Hovv long was that before you consummated the bargain? 4. The 
trade was consummated then. Q. There was no writingj' A. No, sir." 

The défendant further testified that ahout 15 days later he signed a 
paper acknowledging the receipt from Brackenridge of $75,000 in bonds 
in payment for a one-third interest in the Frio ranch, and the bonds 
were then transferred to him at the bank of which Brackenridge was 
président. The bonds werenot delivered, but Brackenridge directed the 
cashier to place the bonds to the crédit of Lytle, or hold them subject to 
Lytle's order; and it was not until two or three days subsequently that 
the défendant first saw the bonds, at which time Brackenridge was prés- 
ent, and advised the défendant to send the coupons to New York for col- 
lection. The coupons were sent by him for collection to the same attor- 
neys in New York city whom Brackenridge had previously employed. 
According to the testimony of Brackenridge, in the spring of 1884 he 
wanted to acquire an interest in the ranch, and made the défendant an 
ofifer to purchase an interest. The following questions and answers com- 
prise the substance ofhis testimony about the negotiation: 

"Question. "What took placé between you on the subject? Answer. I told 
hina it would be better for wetO take an interest in the ranch, ^-a one-third 
interest. Q. What offer did you make him to pay for that interest? A. lot- 
fered to give him thèse Larislnç bonds. I told him I did not want to pay 
' Cash for it, but 'I will give the Lan&iiig bonds.' I told him there were $75,000 
in bonds; that I consideréd them gbod ànd Worth as' much as his property. 
Q. What did he say tothat? A; He'flnàlly accepted thô proposition; said, 
'Allright, we will do it.' I think the .anal settlement of that was made at 
myhouse." 

. Brackenridge's testimony in respect to the transaction is substantially 
a réitération of the narrative bf Lytle, and thèse two are the only wit- 
nesses who testify in regard to it, The testirnony of both is to the ef- 
fect that Brackenridge made à proposition to Lytle to give him the bonds 
for the interest in the raridjl told hina they werè good, and the trade 
was proroptly closed withoutany further bargaining, and without any 
inquiry on the part of Lytle about the value of the bonds, or why Brack- 
enridge was willing to give $75,000 of bonds for an équivalent of $50,000. 
The receipt Which Lytle gavé to Brackenridge bears date May 24, 1884, 
describes the bonds as "County Bonds," and recites that the bonds are 
taken as " part payment " for a one-third interest in the Frio ranch and 
the stock. No conveyance of the property was ever executed by Lytle 
or Lytle and McDaniels to Brackenridge; but, in the later part of the 
following January, Lytle, McDaniels, and Brackenridge joined in articles 
of association as inCorporators of the San Antonio Ranch Company, and 
the ranch was conveyed, tO thé corporation. Thé certificate of incorpo- 
ration recites that the capital ^tock ofthe companyisto be $5.00,000, di- 
vided into 1,000 shares of $500 each. Subsequently scrip for 290 sharea 
of thestock of this company , "fuU-paid and non-assessable," were issued to 
Brackenridge. This scrip is ail that Brackenridge bas to produce for the 
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ranebinterest for which he claims to bave excbanged tbe bonds. So far 
as tbe trutbcan be ascertained from the rambling, incoberent, and coii- 
tradiçtory statements of Brackenridge and Lytle upon cross-examination, 
it would seem that tbes.e 290 sbares represent nothing more Ihan tbe one- 
tbird interest whicb Brackenridge bad in tbe ûrm assats of Lytle & Co. 
before tbe date of tbe pretended excbange of tbe bonds. It appears tbat 
Brackenridge bad been a partner of Lytle and McDaniels, under the firm 
name of Lytlé& Co. , for a year or two prior to the time of the alleged ex- 
change; bad putin 860,000 or $66,000; and tbat tbe assetsof tbe firm rep- 
résentée an investment of $180,000. The Frio ranch was needed for the 
purposes of the business of the coneern, and bad been bought by Lytle 
and McDaniels before Brackenridge became a partner. At the time the 
San Antonio Ranch Company was organized, ail the assets of Lytle & Co. 
consisted of cattle and tbis Frio ranch, and for tbe pqrposes of capital- 
ization the cattle were estimated at $300,000, and the ranch at $200,000, 
thus making up the nominal capital stock of $500,000. It appears that 
$60,000 face value of tbe stock of tbe corporation bas never been issued. 
Consequently what was issued to Brackenridge comprised one-third of 
the issued capital stock, and is the équivalent of bis interest in the as- 
sets of Lytle & Co., if tbe three were equal partners. That tbey were 
equal partners appears from the testimony of Lytle that he was entitled 
to one-third of tbe capital stock for bis interest. Lytle states also that 
the $60,000 nnissued stock represents property ofL5'tleand McDaniels in 
which Brackenridge bad no interest. It would seem, therefore, that 
Brackenridge never received anything for the bonds except stock to 
the amount of his one-third interest in the firm of Lytle & Co. before 
tbe pretended purchase of the Frio property. No attenipt bas been made 
by the counseï for tbe défendant to elicit from either Brackenridge or 
Lytle an intelligible explicit statement to explain how Brackenridge bas 
received anything for the bonds. Tbis significant omission strengthens 
the interence which tbe testimony fairly suggests, that he never did get 
anj'tbing. The narrative of the alleged exchange of the bonds between 
Brackenridge and Lytle, as testified to by them, is as fuU of improbabili- 
ties as is the, story of Brackenridge in référence to his purchase of the 
bonds of Stewart. It is incredible that Lytle would bave given property 
which he asserts he considered wortb $50,000 for bonds of which he 
knew nothing at ail; without any inquiry about their history or value. 
It is incredible that he would hâve made such a bargain without the 
slightest délibération, and immediately when and upon tbe terms pro- 
posed by Brackenridge. It is incredible that a sane man would enter- 
tain the proposition to take such bonds when offered at an enorraous dis- 
count without àsking T(vhy tbey were depreciated, or why the seller wished 
to dispose pf them; or thaï he would consider the matter at ail without 
inquiring whether the interest had been paid in tbe past. But Lytle did 
not know, if bis story is true, whether tbey were town bonds or county 
bonds, or in what state the jmunicipality was located which had created 
them. Before apy transfer of tlje title of the ranch property was made, 
Lytle bad found out that the town would not pay the coupons, and pre- 
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sumably had learned the history of the previous litigations from his at- 
torneys. Nevertheless he would hâve it appear that he never complained 
of being misled or overreached by Brackenridge, and allowed the trans- 
action to be consummated, and Brackenridge to obtain the fruits of it as 
though he had net been deceived. The testimony suggests very perisua- 
sively that the pretended exchange was a mère sham , entered into in or- 
der to get the bonds in the hands of an ostensible bonafide purchaser. It 
is doubtful whether there was any real delivery of them to Lytle, and 
whether his sending the coupons to the attorneys whom Brackenridge had 
previously employed was anything more than a mère matter of form. 
The conclusion is reached without the slightest hésitation that Lytle was 
not a boTuifide purchaser of the bonds. 

It was remarked by the suprême court in the case of Stewart against 
the town that "the testimony (introduced to establish the bonafide own- 
ership of the plaintiff) is noticeable rather for what is omitted than for 
what was introduced." That remark is equally applicable to the présent 
case. The suit involves a very considérable sum of money, and the pré- 
viens litigations bave apprised the counsel for the défendant of the neces- 
sity of making clear proof that Stewart, or some earlier purchaser from 
Elliott, CoUins & Co., or Brackenridge, or the défendant, became a bona 
fide holder of the bonds. Nevertheless the case of the défendant bas been 
permitted to rest upon the fiimsiest évidence, apparently without any 
effort to trace the history of the bonds until they came into the hands 
of Brackenridge, and without any attempt to fortify or explain the im- 
probable narrative of Brackenridge and Lytle. The omission to call Mc- 
Daniels as a witness, or explain why he was not called, is suggestive. 
Everything developed in the record is quite consistent with the theory 
that Stillman, or some person whom he represents, has the samë interest 
now in the bonds which he had at the time that he first approached 
Brackenridge, and that neither Stewart, nor Brackenridge, nor Lytle ever 
really owned them. It may be that Brackenridge really purchased the 
bonds of Stewart, but, if he did, the circumstances of the purchase are 
80 pregnant with suspicion as to justify the belief that if he was really igno- 
rant of their history it was because he was intentionally so. . The rule 
which shields a purchaser of commercial paper who has not bought mala 
fides, though he may bave known facts and circumstances that should 
hâve caused hira to suspect that it was subject to a défense in the hands 
of the seller, or by ordinary diligence could bave ascertained the facts, 
does not protect a purchaser who willfuUy avoids making inqùiry when 
circumstances of grave suspicion point to a fraud. Hamilton Vi Vought, 
34 N. J. Law, 187. As is sàid by the court in Murray v. Ldrdner, 2 
Wall. 121, "guilty knowledge and willful ignorance alike involve the re- 
suit of bad faith." When the suspicious circumstances are of a substan- 
tial character, and speak unmistakably to a raan of common intelligence, 
the purchaser cannot safely assume to hâve been blind and deaf. 

A decree is orderéd directing the défendant to surrender Up the bonds 
and coupons for cancellation, and dismissirig his cross-bill. 
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Jabboe et al. v. Temfleb et al. 

[Circuit Court, D. Kamas. March 18, 1889.) 

L Mechanics' Liens — Enfobcement— Equitt— Belief to Subséquent Lien 
Cbbditors. 

Where proceedings to enforce a mechanic's lien are properly removed to the 
fédéral court, and a receiver is appointed.and the property sold, and the pro- 
ceeds are in court for distribution, and a lien créditer, who is made a party, 
sets up his claim by cross-bill, tbe court may make a decree establishing his 
lien, and for a deficiency, under equity rule 92, though the fund is exhausted 
in paying the costs and the prior lien. It is not necessary that such creditor 
should resort to an action at law. 

8. Fbdbbal Courts— JuRiSDicTioN—DrvEKSB Citizenship— Teansper of Cause 
OF Action. 

The jurisdiction of the fédéral courts, which has once attached by reason 
of diverse citizenship, is not divested by a subséquent transf er of the cause of 
action by which the controversy becomes one between citizens of the same 
State. 

8. AssiGNMBNT— Construction— Paymi^nt— Evidence. 

The cashier of a banlc was called at midnight to meet a member of a flrm 
indebted to the bank, and was then informed of the faiiing condition of the 
flrm, and that it desired to save the banls from loss, and took an assignaient 
of certain property for an expressed considération of double the amount of 
the debt. The bank took possession, and retained the property until taken 
from it in judiciai proceedings, and continued improvements thereon, which 
it paid for witb money furnished by the partner making the assignment and 
the flrm book-keeper, and collected from persons with whom the flrm had 
dealings. It was alleged that the transfer was in payment, and not as secu- 
rity, and that the partner making the transfer was given individually the right 
to redeem, and that the subséquent payments were with his money. The ac- 
count on the bank's books was not closed, and no receipt was given. In a 
suit against the other partner to recover the debt, Tield, that the transfer was 
by way of security only. 

•4. Same— Assignment FOB Securitt — Power op Assignée. 

The bank was not authorized to employ watchmen for the property at the 
ezpense of the flrm without flrst obtaining its consent 

In Equity. 

Bill by D. M. Jarboe & Co. against T. J. Templer and others, and 
-cross-bill by thé Atchison Savings Bank. 

W. W. Grdhrie and J. D. S. Cook, for Atchison Savings Bank. 
L. C. Slavena, for T. J. Templer. 

FosTEB, J. This case come^ on for hearing upon the cross-bill of the 
Atchison Savings Bank, and the plea and answer thereto of T. J, Tem- 
pler. The proceedings leading up to this issue are brieflj' as follows: In 
September, 1880, D. M. Jarboe and James Smith, copartners as D. M. 
Jarboe & Co;, citizens of Missouri, commenced their suit in the district 
<îourt of Atchison county against T. J. Templer and B. F. Johnson, co- 
partners as T. J. Templer & Co., also citizens of Missouri, to enforce a 
mechanic's lien on elevator property situate in said county, To this 
.«uit were made also défendants Richard A. Park, cashier of said savings 
i>anlc, the Central Branch Union Pacific Railroad Company, and other 
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citizens of Kansas claiming liens on said property. The railroad Com- 
pany filed a demurre.t to the bill, and the other défendants filed answers 
setting up their several liens. The railroad company then removed the 
cause to this court on theground of a separable contre versy between it 
and the said plaintifls. After the cause had been removed, an order 
was made, January 8, 1881, that the parties recast their pleadings, and 
that John S. Kellogg and the Atchison Savings Bank hâve leave to en- 
ter their appearance, and interplead in the cause, and file answer and 
cross-biU on or before March rule-day. Soon after this order was made, 
and on January 18th, a receiver waâ appointed by this court to take 
charge of said property, who afterwards obtained an order of sale, and 
sold the property for the sum of $15,000, and held the money subject to 
the further order of the court. Nothing seems to hâve been done under 
the order to recast the'pleadings, until April 4th, when John S. Kellogg 
and the Atchison Savings Bank presented to the court, and had leave to 
file, with consent of ail parties, their respective pleadings. Kellogg, 
who was a citizen of Kansas, presented what he termed a "supplemental 
bill," alleging that he had purchased the claim of said complainants D. 
M. Jarboe & Co. , and also the claims of the several défendants, except 
those of the Atchison Savings Bank, and the gaid railroad company; that 
the claims so purchased amounted to over $14,000; and alleging that 
they were a first lien on the said property, and that said bank and rail- 
road company had or claimed to hâve some lien or interest in said prop- 
erty; and praying that said parties be required to set forth their re- 
spective claims; and that said liens be determined, and that the claini of 
said Kellogg be declared a first lien on said fund then in court. On the 
same day, by leave of court, and cotisent of parties, tlie Atchison Savings 
Bank filed its cross-bill, making ail the other parties défendants thereto, 
and setting forth that T. J. Templer & Co. were indebted to said bank 
in the sum of about $10,000 for piohey loaned and advanced by the bank 
to said Templer & Co. at variouâ times, and to secure which said Tem- 
pler & Co. had on the 31st of May, 1880, assigned and t'ransferred to R. 
A. Park, cashier of said bank, and in trust for the bank, a certain leàse 
of real estate made by said railroad company to said Templer & Co., and 
upon which real estate the said elevator was constructed, together with ail 
the buildings, machinery, and improvements therëon, and that its claim 
was a first lien on said property and the fund in court; and praying lor 
a decree, and for judgriient against said Templer and Johnson for any 
balance, rèmaining ùnpaid, etc. The railroad company withdrew its de- 
murrer, and made no further daim in the cause. The complainants 
Jarboe & Co., and ail the défendants, entered their appearance to Kel- 
logg's bill and the cross-bill of the bank, but made no answer. 

The matter of the claims of Kellogg and the savings bank was referred 
to.a si)ecial master to take testimony and report the amounts due, and 
détermine the question of priority^ In accordance with the master's re-. 
port, ft final decree was made at the June terrti, 1881, in which it was 
found there was due Kellogg'$14,!806.95, and that itwas a first lien on 
the property; and to the savings bank the sum of $10,525.44, 'which 
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was a second lien onthe property; and ordering, after the payment of ail 
costs, receiver's and master's fées, that the fund be applied to the pay- 
ment of thèse respective claims in the order named, and that said parties 
hâve judgment over against Templer and Johnson for any balance re- 
maining unpaid. After paying costs there was not sufficient money to 
pay the Kellogg judgment, and of course nothing was paid on the bank 
judgment. Severalyearslater, in 1885, the bank commenced proceedings 
in this court against Templer and Johnson and others in the nature of a 
creditors' bill, seeking to reach and subject to its judgment certain real 
estate then held, as charged in the bill, by the wives of said Templer 
and Johnson, but in reality the property of said défendants, and pur- 
chased with their money, etc. To this bill the défendants put in a plea 
against the validity ofthe bank's judgment, averring that the court had 
no jurisdiction of thèse défendants in that case; that they were not served 
with process, nor did they enter their appearance therein. On this issue 
a trial was had, and it was found from the évidence that Johnson, one 
of the partners, when the suit of Jarboe & Co. had bcen commenced, 
employed Mills & Wells, attorneys, to represent the said Templer & Co. 
in said suit, with authority to enter their appearance, which the said at- 
torneys accordingly did. It further appeared that Johnson had em- 
ploj'ed the attorneys, and given them authority to enter the appearance 
of the firm, without express authority of his partner Templer. On this 
state of facts the court held that there was no jurisdiction of Templer in 
that case, and that as to bim the judgment was void. It was then or- 
dered that said judgment bë set aside as to Templer, and that he be al- 
lowed to enter his appearance in the cause, and contest the claim of the 
bank as set out in its cross-bill. ,(See opinion in 26 Fed. Rep; 580.) He 
then filed another plea to the jurisdiction on the ground that, inasmiich 
as there was nothing left of the security or fund in court to beapplied on 
the decree ofthe bank, that the court could not render a judgment over 
against Templer and Johnson, but the bank should resort toan action at 
law. That plea was overruled. The défendant then filed a motion to 
dismiss the case for want of jurisdiction of the parties, in this, to-wit: 
John S. Kellogg, who had purchased the claim of the complainants Jar- 
boe & Co., together with those of several défendants, was a citizen of 
Kansas, and on his filing his supplemental bill it was no longer a con- 
troversy between citizens of différent states, but became a controversy be- 
tweeh him and the railroad company, both citizens of the same state. 
The détendant also answered tô the merits of the crdss-bill of the bank, 
and the testimony bas ail been taken, and the cause is now submitted. 
The défendant again presses his objections to the jurisdiction of the 
court to render any decree in the cause, and also to render a personal 
judgment against the défendants. Although the last objection has been 
before considered and overruled, I will briefly give my views on this 
question again. The court had acquired jurisdiction by proper proceed- 
ings of removal from the stiate court, which is not questioned. It had 
taken possession ofthe property by its receiver, and ordered it sold, and 
the proceeds were in court. Ail; parties who had any interest in or claims 
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or liens upon thé property were proper and necessary parties to a com- 
plète and final adjudication of the matter. The bank was one oi the prin- 
cipal claimants. It wa8 properly made a party, and set up its claim by 
cross-bill, and asked for a decree establishing its lien, and applying the 
proceeds of the security, and for a judgment overagainst Templer and 
Johnson for flny balance remaining unpaid. I believe under eqnity rule 
92 it was entitled to such a decree and judgment, and I cannot see that 
it alters the case that the security fund was exhausted in paying the 
costs and the prior lien of Kellogg. I can see no reason why the right 
to a judgment over dépends on what price the security may sell for, or 
the amount of costs paid. Ordinarily the decree and judgment are en- 
tered before any knowledge of what amount of money wili be realized out 
of the security, and surely it cannot be that the validity of that judg- 

• ment dépends upon the amount for which the property may afterwards 
be sold. But if there is, as urged by défendants' counsel, some spécial 
potency to the validity of the judgment in the payment of some amount, 
although it may be but a dollar, out of the security fund, why is not the 
payment of the costs recovered by and included in the bank judgment 
sufficient to redeem and save the whole? In my opinion, equity, having 
jurisdiction of the parties and subject-matter, had the power to make a 
complète adjudication of the cause without turning the junior lienhold- 
ers over to a court of law. The following authorities sustain this viéw: 
Hayden v. Drury, 3 Fed. Rep. 782; Insurance Go. v. Tyler^ 8 Biss. 369; 
06e?- V. Gallagfwr, 93 U. S. 199. 
This brings us to the next question affecting jurisdiction. The sepa- 

■ rable controversy between Jarboe & Co. and the railroad company, for 
which the cause had been removed, had become, by Kellogg's purchasa 
of the claim, not another or différent controversy, but a controversy in 
which a différent party, and a citizen of the same state with the adverse 
party, had become the party in interest. Leaving out of considération 
the controversy remaining in the case between the bank and Kellogg, 
citizens of Kansas, on the one side, and the principal debtors, Templer 
and Johnson, citizens of Missouri, on the other, let us consider whether 
the transfer of Jarboe's interest to Kellogg ousted the jurisdiction of the 
court. In Dunn. v. Clarke, 8 Pet. 2, a judgment in ejectment had been 
recovered by Graham, a citizen of Virginia, against Clarke, a citizen of 
Ohio. Graham died, and Dunn, a citizen of Ohio, held the land un- 
der the will of the deceased. Clarke filed his Mil against Dunn in the 
United States circuit court of Ohio, praying for an injunction against thfr 
enforcing of said judgment, and for a decree for the conveyance of the 
land to complainant. Hère both parties were citizens of Ohio, but the 
court held that Dunn being the représentative of Graham, the court had 
jurisdiction; "that no change in the résidence or condition of the parties 
can take away a jurisdiction once attached." If, however, new parties 
not privies to the suit were brought in, over whom the court had no ju- 
risdiction, it could proceed no further with the Case. In Clarke v. 
Mathewson, 12 Pet. 170, Wetmore, a citizen of Connecticut, sued Math- 
ewson, a citizen of Rhode Island, in the last-named state. Wetmore: 
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died pending the litigatîon, and Clarke, a citizen of Rhode Island, was 
appointed his administrator. Clarke sought to revive the soit in his 
name, and the circuit court held it had no jurisdiction, as both plain- 
titF and défendant were citizens of the same state. The suprême court 
reversed the décision, and held that Clarke, as the représentative of 
Wetmore, could maintain the suit; that it was not an original prooeed- 
ing, but a continuation of the original suit. The court say: 

"The parties to the original bill were citizens of différent states, and the 
iurisdiction of the court completely attached to the controversy. Having so 
attaohed, it could not be divested by any subséquent events, and the court 
had a rightful authority to proceed to a final détermination of It. If after 
the commencement of the suit ttie original plaintiff had removed into and be- 
come a citizen of Ehode Island, the jurisdiction over the cause would not 
hâve been divested by such change of domicile." 

This seems to be directly in point on the question in controversy in 
this case. To the same effect see Morgan's Heirs v. Morgan, 2 Wheat. 
290. "The jurisdiction dépends upon the state of things at the time the 
action was brought, and after it is once vested it cannot be divested by 
a subséquent change of résidence of either of the parties." MoUan v. 
Torrance, 9 Wheat. 537 See Phdps v. Oaks, 117 U. S. 236, 6 Sup. Ct. 
Eep. 714; Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. Rep. 1163; 
Gibson v. Bruce, 108 U. S. 563, 2 Sup. Ct. Rep. 873. In the last- 
named case the court décide that a state court cannot be deprived of ita 
jurisdiction by change of citizenship after the suit was commenced. If 
a change of domicile, making both parties citizens of the same state, 
would not divest jurisdiction, it is useless to argue that a transfer of 
the subject of litigation, producing the same resuit, would affect the 
jurisdiction. The issue between the Jarboe claim and the railroad 
claim still remained; and parties coming into the suit as privies or rep- 
résentatives of interest already involved, in gênerai take such interest as 
it then exists, subject to its abilities and disabilities. Cable v. Ellis, 110 
U. S. 389, 4 Sup. Ct. Rep. 85; RaUway Co. v. Shirley, 111 U. S. 358, 
4 Sup. Ct. Rep. 472; Stewart v. Dunham, supra ; Phdps v. Oah, supra. 

Passing from this question, we come to the merits of the controversy 
between the parties. The complainant the Atchison Savings Bank, in 
brief, chargés in its cross-bill that it is a corporation organized under the 
laws of Kansas, and that T. J. Templer and B. P. Johnson were co- 
partners under the name and tirm of T. J. Templer & Co.; that said 
Templer & Co., in March, 1880, leased a pièce of land of the Central 
Branch Railroad Company for the period of 10 years, and erected a grain 
elevator thereon; that at varions tiraes from March to June of said year 
the complainant loaned to Templer & Co. différent sums of money for 
the purpose of building said elevator, and other purposes of the firm, 
amounting in the aggregate to the sum of $8,500; that on the 31st day 
of May, in order to secure the bank for the money so loaned, Templer 
<fe Co. assigned and transferred its said lease, together with ail the im- 
provements on the said premises, to R. A. Park, cashier of said bank, in 
trust for the bank, which assignment reads as foUows: 
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" Atchison, Eansas, May 31, 1880. 
"In considération of sîxteen tliousand dollars to us in hand paid, we do 
hereby sell, transfer, and assign to Richard A. Park ail our interest, right, 
and title to the within lease, and ail the buildings, fixtures, machinery, lum- 
ber, and property of every kind and description contained and upon the lots 
herein described or l^elonging or relating to the improvements being erected 
thereon. T. J. Templer & Co. " 

Complainant further allèges that there is due it from Templer & Co. 
the further sum of $1,375.16, fôr money by it expended after the said 
transfer in and about the completion of said elevator, and for taxes, in- 
surance, and other expenses connected with the care of the property. The 
défendant Templer, in his answer, admits the incorporation of the bank, 
the partnership of Templer ând Johnson, the making of the lease with the 
railroad company, and the assignment thereof to R. A. Park, cashier, 
and the loan by the bank of $8,500 to Templer & Co.; but he expressly 
dénies that the lease was assigned and transferred to Park, cashier, for 
the purpose of security for the bapk debt, but was transferred and ac- 
cepted as a complète sale, and in full satisfaction of the debt. He dé- 
nies that the bank, or Park, cashier, with the consent of Templer & Co., 
expended money in the completion of the elevator, or for taxes, insur- 
ance, or other purposes to the amount of $1,375.16, or any other sum; 
and dénies that he is indebted to the bank in any sum whatever. He 
goes on further to allège that there was a priva te agreement between 
Park and Johnson by which Johnson was individually to hâve the right 
to redeem or repurchase for his individual beneiit the property by pay- 
ing the bank debt and 10 per cent, interest. 

It will be seen that the rnain contfoversy between the parties is con- 
cerning the nature, intent, and purpose of the transfer of the lease and 
eleyajfflr property to Park, cashier of the bank; the bank claiming that 
the transfer was made merely as security for its debt, while the défend- 
ant claims, it was made as an absplute sale, and was accepted as an ab- 
solute payment and extinguishment of the bank's debt. It appears that 
the debt of Templer & Co. was kept on the books of the bank as an open 
accouut. The défendants were pernaitted to check on the bank for money 
a^ they might require it in their business. This money was used by the 
finn in the business of constrjicting the elevator, buying machinery and 
other material for the same, and also in the buying and shipping of 
grain, etc. On the 31st of May, Templer & Co., being financially in- 
volved and about to fail, desired ta pay or secure the bank in préférence 
to sqme other creditors, and for that purpose made the transfer of the 
lease and elevator property to said Park in trust for the bank. It ap- 
pears that neither Park nor any other officer of the bank was aware of 
the failing condition of Templer &Co. until about two or three hours 
before the transfer was made, and the information came to Park in the 
foUowing manner: He was call^d ont of his bed on Monday morning, 
May 31st, between the hours of 12 and 3 o'clock, by Mr. Draper, book- 
keeper of Templer & Co., to meet Johnson and Draper at the office of 
Mûls & WeUs, Johnson's attorneys. Park was then informed of the 
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failing conaîtion of Templer & Cô., and that they desîred to protect and 
save the bank from loss; and after some consultation among the parties 
it was determined to make the transfer of the lease. On the same morn- 
ing Johnson took the lease to St. Louis, and had the transfer àpproved 
by Talmage, gênerai superintendent of the railroad company. The bank 
then took possession of the property, and held it until it went into the 
hands of the receiver in this case. After the bank took the property, 
there was further work done on the elevator to complète it, and payments 
made fer machinery and labor, etc. The money for this purpose was 
furnished or paid to Park by Johnson and Draper, and amounted to 
several hundred dollars. This money was coUected from parties with 
whom the firm had dealings in grain. The défendant claims it was 
Johnson's individual money, and was paid under the private agreement 
with Park before referred to. In the first place, it does not appear that 
it was Johnson's individual money that was paid a,fter the transfer. The 
money used in buying grain was money of the tirm, at least to some ex- 
tent, and was charged to the firm on the books of the bank. There is 
no testimony côntradicting the testimony of Draper, the book-keeper, to 
the effect that the money was used indifferently in coristructing the ele- 
vator and in buying grain for the firm. He says the money paid by 
Johnson and himself in and about the property after the transfer, came 
from the proceeds of the grain business. Again, if there was such a 
private agreement as claimed by défendant between Park and Johnson, 
by which Johnson was to dérive some persoual benefit to himself by 
rédemption of the property of the partnership, it was an agreement he 
had no légal right to make. It is urged that Park does not deny this 
agreement in his testimony. Park does say that there was an agreement 
or understanding that Templer & Co. were to hâve the property back 
when they paid the bank debt. Now, how easy to put two meanings to 
the statement, "You may hâve this property back when you pay the 
debt." Such a remark, addressed to Johnson, would fairly imply, not 
that Johnson individually might redeem the property, but that Templer 
& Co., the parties making the transfer, might redeem. The court will 
not présume the parties uhdertook to make an illégal contract, when the 
agreement is susceptible of a proper and légal import. 

In regard to the intent of the parties in making the transfer of the 
property, the testimony of the witnesses présent at the time is quite 
evenly divided. Park and Draper testify it was made as security only, 
while Johnson and Corry testify it was an absolute sale. We are com- 
pelled to look to ail the circumstances, as well as the testimony of the 
witnesses, to solve this question. If it was an absolute sale, Templer 
and Johnson had no further interest in the property, and certainly would 
spend no more of their money in completing the work. Nor is it alto- 
gether probable that Park, on so short a notice, without any opportunity 
to consult with the other officers of the bank, and without any positive 
information of the amount of mechanics' or other liens on the property, 
would hâve takeh the responsibility of buying the property subject to ail 
çîaims against it, and canceling the debt of the bank. Cashiers of banks 
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do not usually take such responsibilities, but do usually take prompt 
measures to obtain security in cases of emergency. No entry was made 
on the books of the bank squaring or closing the account until after the 
judgment had been obtained. Of course that merged the account in the 
judgment. No receipt was asked for or taken by Johnson, nor does the 
assignment itself purport to be made in full satisfaction of the debt. It 
recites a considération of $16,000, — a sum almost twice the amount of 
the bank debt, and which Park testified included $7,500 of a fictitious 
charge entered against Templer & Co., at Johnson 's request, in order to 
keep other creditors oflf the property. Under ail the testimony and the 
circumstances surrounding the transaction I can reach no other conclu- 
sion than that this transfer was made as security for the bank debt, and 
not in extinguishment of it. 

In référence to the charge of $1,375.16, there are some items in it 
that may well be questioned. In the absence of any authority from the 
assignors, the custodian of the property would belimited to such expenses 
as were proper and necessary in the care and préservation of the property. 
There was such consent to the completion of the building, paying for 
labor, material, etc. The custodian was justified in keeping the property 
insured, and paying the taxes, but in this account are the items of $315 
for insurance, and several hundred dollars for watchmen for the property. 
This being an extraordinary expense, the cashier should hâve obtained 
the consent of the ownera before making it. With this charge stricken 
out, the complainant is entitled to a decree and judgment for the amount 
of its claim, and it is so ordered. 



Hazabd r. O'Bannon, Collector. 
{Oireuit Court, E. JD. Missouri, E. D. March 80, 1889.) 

Taxation— AssBSBMBNT—BoAEDS of Bqualization— Injunotion. 

A bill to reatrain a levy under a tax-bill alleged that an appeal was duly 
taken to the board of equalization, which was duly heard, and the valuation 
reduced, but that this action by the board was illégal and erroneous, and that 
the board proceeded without any authority of law, and without any jurisdic- 
tion, to flx the value on the premises. Rev. St. Mo. §g 6673-6674, conféra 
upon the board power to hpar complaints, and to equalize the valuation and 
assessments upon property; and provides that this shall be done by raising 
the valuation of such property as in their opinion has been returned too low, 
and reducing such as has been returned too high; that they shall hear and 
détermine ail appeals made from the valuation of an assessor, in a summary 
way, and correct and adjust the assessment aocordingly. ITe/d, that the bill 
failed to show any such illegality in the action of the board as would author- 
ize the court to interfère. 

Samb. 

Eev. St. Mo. § 3723, provides that the remedy by injunction shall exist in 
ail cases where an injury to property is threatened, and to prevent the doing 
of any "légal wrong, "wben, in the opinion of the court, an adéquate remedy 
cannot be afforded by an action for damages. Beld that, conceding that 
this section confers on the fédéral court the right to award an injunctiou 
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whenever the state court may do so, it does not authorize an injunction when 
the board of equalization has acted in good faith, and in conformity with 
law, as no "légal wrong"lias been or will be done, though complainant's 
property is overvalued. 
8. Samb — Fbdbbal Courts — Jxjrisdiction. 

The fact that a writ of certiorari has been sued out in the state court to re- 
view the proceedings of the board of equalization, and that that proceeding 
is still pending, does not entitle the complainant to applj'to the fédéral court 
to stay the collection of the tax until that proceeding is determined. as it is 
clearly within the power of complainant to apply to the state court for such 
relief. Nor does the gênerai allégation that the people and ofiBcers of the 
connty are prejudiced against complainant confer any jurisdiction on the 
fédéral court. 

In Equity. On demurrer to bill. For opinion on motion for pre- 
liminary injunction, see 36 Fed. Rep. 854. 
George R. Lockwood, for complainant. 
George D. Reynolds, for défendant. 
Before Beewee and Thayee, JJ 

Thayee, J. This case is now before the court on a gênerai demurrer 
to the bill of complaint. When the bill was filed a temporary injunc- 
tion was granted restraining the collection of certain taxes levied on lands 
situated in Madison county, Mo. The reasons that induced the court 
to grant a temporary restraining order were fully stated at the time. 36 
Fed. Rep. 854. The court was then of the opinion that the bill showed 
that the county assessor, either intentionally, or by a reckless and will- 
ful disregard of his duty, had placed a higher valuation on complain- 
ant's property than on other like property in the county, and that he 
had also valued it for the purpose of taxation much above its actual cash 
value, and that the assessment was for that reason fraudulent. An in- 
junction was accordingly granted on the well-settled ground that a court 
of equity may restrain the collection of a tax based on a fraudulent as- 
sessment, as weU as the collection of a tax that is based on a void or il- 
légal assessment. Counsel for défendant do not now controvert either of 
the latter propositions. They contend, however, that while the bill 
shows that the assessor acted fraudulently in making the assessment, it 
further shows that complainant took an appeal from such assessment to 
the board of equalization; that the assessor's action was reviewed by that 
body; that the assessment was reduced to the extent of $40,000; that 
the bill does not contain any allégations showing that the conduct of the 
board was fraudulent or illégal; and for thèse reasons they urge that the 
court cannot review the action of the board or stay the collection of the 
tax, although the assessment on which it is based may be excessive. If 
the board of equalization acted in good faith, and violated no rule of 
law in acting on the appeal, we think it clear, as the court formerlj' held, 
that the valuation placed on the property by the board of equalization 
is conclusive, and that this court cannot forbid the collection of any por- 
tion of the tax on the ground of overvaluation. Cooley, Tax'n, 748, and 
cases cited. It is necessary, therefore, to ascertain precisely what the 
bill does allège with respect to the action of the board of equaiization 
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We find, on examinàtion, that aftçr^ïâting that ai?, 'àppeal waa çluly 
taken from thé action of the assessor to' the board of e<3iualization, and 
that the appeal was duly heard and argued, and the vaîuatidh reduced 
ty ojder of the board. in the amount beforé stated, thé, bill proceeds as 
follows:' . 

"Bilt, as your orator further statés, the sgid action of the said board of 
equaliz.atîpn was initself illégal and erronépus, in that said board wholly ig- 
nored the appeal and évidence in the cause offered to sustain the saine, and 
proceeded without any authority whatever in law, and without, as your ora- 
tor states, any jurisdiction so to do, to fix the value of said' part of aurvey 
2,963 at the sum of $360,000, and the valuation of said pine land at the sum 
of 70 cents per acre; that, as your oratoj; was advised and believes, the bqaVd 
of equalization had no jurisdiction or iiuthority in the prepiises, except to hear 
and détermine your crator's said âppeal' in a summary manner, and by their 
flndings to sustain or refuse the same in pursuance of the law and the évidence 
in tlie case; that the action of said board of equalization was not the resiilt of 
any négligence or default on the part of your orator, but, on the contrary, 
your orator furnished the board, by attidavits and oral testimony, the means 
of arriving at a true and jiist conclusion as to the merits of said appeal, and 
was présent by his'attorneys, and ready and willing to furnish to said board 
ail tlie necessary infortnation and évidence in lus power, to aid them in ar- 
riving at a just, true, and equal valuation of any and ail of his said real estate 
being situate in the said county of Madison*" 

This is the only avéraient that we find affecting or tending to impeacl^ 
the action'ôf the board of ecjualization. The idea that underlies this al- 
légation of the bill Seems to be, that the board had no power or author- 
ity, on appeal, to correct oralterthe assessment as made by the assessor, 
or to fix the true value of complainant's property. In other words, the 
contention seems to be that the board should hâve set aside the assess- 
ment when it was found to be excessive, and should hâve referred the 
matter to the assessor for a new assessment, instead of reducing the val- 
uation to what they deemed the proper amount; and that, because the 
board fàiled to act in the manner last indicated, its proceedings were 
illégal. Althoûgh the bill avers that the action of the board "was itself 
illégal and erroneous in that the board wholly ignored the appeal and 
évidence in the cause oflered to sustain the same,"we think it fair to as- 
sume, in view of the context, that no more is meant than that the board 
mistook itsduty under the law, and ùndertook to correct the errôr of 
the assessor by reducing the valuation, whereas it only had power to set 
aside the assessment, and remit the case to that officer for a revaluation, 
or with directions, perhaps, how to proceed. If the action of the board 
was illégal in any other respect it is not stated; and we will not assume 
that its actions were illégal, uniess facts are alleged showing wherein the 
illegality consists. Furtherraore, the charge that the board "wholly ig- 
nored the évidence offered to sustain the appeal," on which some reli- 
ance seems to be placed, appears to us to be ëntitled to no weight, un- 
iess understood in the sehse above explaihed. AU courts, and boards 
exercising quasi judicial powers, that are empowéred to hear and décide 
questions of fact, hâve the right to ignore testimony on many grounds; 
for example, because it is immàterial, irrelevant, or believed to be preju- 
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diced, or false; and when a gênerai charge is made as in this bill that a 
court or board ignored testimony, without further explanation of the 
character of the discarded évidence, the presumption is that it was prop- 
erly ignored for some of the numerous reasons that will justify such ac- 
tion. In the présent instance, however, it is obvions that complainant's 
testimony was not wholly ignored, as the bill showâ that the board made 
a large réduction in the valuation. 

Now, with respect to thé point that the board of equalization exer-- 
cised powers not vested in it, and that ils action in fixing the value of 
complainant's property on appeal was illégal, it will suffice to say that 
in our opinion the point is not tenable. We hâve no doubt (looking 
merely at the averments of the bill) that the board acted in strict con- 
formity with the powers conferred on it by statute. Sections 6672, 
6673, and the first paragraph of section 6674, Rev. St. Mo., which de- 
fine the powers and duties of such boards, are as foUows: 

"Sec. 6672. Its Powers and Duties. Said board shall hâve power to hear 
complalata, and to equalizethe valuation and assessments upon ail real and 
Personal property withïn the county which is made taxable by law, and, hav- 
ing each taken an oàth, to be administered by the clerk, f airly and impartially 
to equalize the valuation of ail the taxable property in such county, shall im- 
mediately proceed to equalize the valuation and assessmént of ail such prop- 
erty, bot'h real and personal, within their counties respectively, so that each 
tract of laind shall be entered on the tax-book at its true value; provided, that 
said board shall not reduce the valuation of the real or personal property of 
the county below the value thereof, as flxed by said state board of equaUza- 
tion. Laws 1872. p. 87, § 15/'. 

"Sec.'6673. Hules to be Obseroed. The following rules shall be observed 
by county boards of equalization: First, they shall raise the valuation of ail 
such tracts or parcels of land, and any personal property, as in their opinion 
hâve been returned below their real value, according to the rule prescribed by 
this act for such valuation; « * * second, they shall reduce the valual^ion 
of such tracts or parcels of land, or any personal property, which, in their 
opinion, havë been returned above their trùe value, as compared with the àv-^ 
erage valuation of ail the real and personal property of their county. Làws 
1872. p. 87. § 16. 

"Sec. 6674. Appeals from Assessor's Valtiation-^Erroneous Assessmént. 
The said board shall hear and détermine ail appeals made from the valuation 
of property, made by the assessor, in a summary way. and shall correct, and 
adjust the assessmént accordingly. * * * Laws 1872. p. 88, § 17^." 

It is manifest, we think, from a casual reading of thèse sections, that 
boards of equalization, on the hearing of appeals from the assessor on 
questions of valuation, bave the right to détermine the true value of the 
property in controversy, and,tO;Order the assessmént roU to be corrected, 
either by raising or lowering the, assessor's valuation, so as to conform 
to the views of the board. Such bas always been the practical con- 
struction of the statute, and we entertain no doubt that it is correct. 
That being the case, it foUows, in view of what bas been said, that the 
bill fails to show, that the.conduct of the board of equalization was illé- 
gal or fraudulent in any sucl^ sensé as would authorize this court to inter- 
fère with the valuation it bas seein fit to place on complainant's property. 
On questioija of that sor,t the décisions of such boards are final so loijg 
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as they act in good faith, and in conformity with the laws regulating 
their action. If through an error of judgment properly is valued too 
high, the wrong done to the tax-payer admits of no redress. 

It is insisted, however, by compMnant's counsel that the bill shows 
that complainant is entitled to équitable relief on other grounds than 
those heretofore considered. In the first place, it is said the bill shows 
that a writ of certiorari has been sued out of the circuit court of Madison 
county, Mo., to review the record of proceedings of the board of equali- 
zation; that the proceeding is still pending and undetermined in the 
state court; and that complainant is entitled to apply to the fédéral court 
to stay the collection of the tax , at least until the certiorari proceeding 
shall hâve been determined by the state court. It is obvions that if the 
bill is upheld on the ground last suggested it is not with a view of ob- 
taining any independent final relief in this court, but merely for the 
purpose of rendering the jurisdiction of the state court effectuai to re- 
dress the alleged grievance. But a bill of that character cannot be enter- 
tained by us if it is within the power of the complainant (as it clearly is 
in the présent case) to apply to the state court for such relief. If com- 
plainant fears that the litigation now pending in the state court will 
prove fruitless because of action that may be taken by the collecter of 
Madison county before such litigation is ended, he should apply for re- 
lief to that court, whose judgment is about to be rendered nugatory. 
This court will certainly not interfère merely to stay proceedings until the 
case pending in the state court is heard and determined, unless it appears 
that for some good and sufficient reason application cannot be made 
to the state court; and we do not consider the gênerai allégation in the 
bill that the people and officers of Madison countj' are prejudiced against 
the complainant as any excuse for not applying to the state court for the 
relief now sought hère. The fact that such préjudice exists does not 
confer any jurisdiction upon us to stay the collection of the tax until 
the state court has pronounced judgment. We cannot entertain juris- 
diction of a proceeding, even between citizens of différent states, that is 
merely ancillary to a suit between the parties pending in a state court, 
when it is manifest that the incidental or temporary relief sought may 
be obtained by application to the court having jurisdiction of the main 
cause. To warrant this court in entertaining the présent bill the bill 
must contain some allégations entitling the court on final hearing to 
grant relief on independent équitable grounds, without référence to the 
proceedings pending in the state court. 

It is finally insisted that the bill shows that the value of certain Per- 
sonal property of the complainant, consisting of tools and machinery, 
on which the taxes had already been paid, was included in the assessed 
value of the real estate on which such tools and machinery were located, 
and hence that the bill makes out a case of double assessment of certain 
property, against which the court can afford relief. Also that the bill 
shows that certain real estate which does not belong to défendant has 
been assessed as his property. We do not find anywhere in the bill a 
distinct averment that any personal property on which the tax had been 
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paid, was assessed a second time as real property. If such is the fact, 
a distinct averment to that effect should be nmde; and, if any relief is 
sought on that ground, we should be advised by proper allégations of 
what the property consists, what is its value, and to what extent the 
tax-bill is excessive on that account, as we can only stay the collection 
of so much of the bill as is excessive. We think the averments of the 
bill are insufficient to warrant any relief on the ground last. suggested, 
At most, the complainant only avers that the value plaeed on certain 
mining lands by the assessor, is greater than the combined value of the 
lands and the tools and machinery located thereon, and that the tax on 
such tools and machinery bas already been paid. This falls far short 
of an averment, that the assessor actually valued personal property as 
realty after it had been taxed as personalty. 

With respect to the contention that property which did not belong to 
the complainant was assessed to him as bis property, we think it only 
necessary to quote the foUowing paragraph of the bill, upon which such 
contention seems to be based, to-wit: 

"That the assessor did proceed illegally to assess the lands of your orntor in 
the county of Madison, commonly known as « pine lands,' * * * in that 
800 acres of said land so assessed to your orator were not the lands of your 
orator, nor was he in anywise liable for said assessment. ïhat the acreage 
of land actually owned by your orator as flxed by said assessor is 507 acres in 
excess of the trne acreage; that is to say, that said assessor did wholly fail to 
assess lands to your orator owned by your orator in said township containing 
748 acres, as will more fully and particularly appear by the tabulated state- 
ment hereto attached. " 

This allégation is so contradictory that we are unable to détermine 
what the pleader intended to aver, and the meaning is not made appar- 
ent by any other averment, nor is there any tabulated statement an- 
nexed to the complaint such as is referred to. For thèse reasons the 
paragraph last quoted clearly does not entitle the complainant to any re- 
lief. 

It was also contended on the argument (as we understood counsel for 
complainant, that, inasmuch as the bill allèges that complainant's prop- 
erty was overvalued for the purposes of taxation, both when considered 
by itself and in comparison with other like property in the county, an 
injunction may properly be awarded on final hearing to restrain the col- 
lection of that part of the tax which is excessive, by virtue of section 
2722, Rev. St. Mo., which provides that "the remedy by writ of in- 
junction * * * shall exist in ail cases where an injury to real or 
Personal property is threatened, and to prevent the doing of any légal 
wrong whatever, whenever, in the opinion of the court, an adéquate 
remedy cannot be afîorded by an action for damages." The obvions an- 
swer to this contention (conceding that the section quoted confers on the 
fédéral court the right to award an injunction whenever a state court 
might do so)is that the bill does not disclose that any "légal wrong" bas 
been done to complainant, unless it appears that the board of equaliza- 
tion acted illegally or fraudulently in the matter of assessing bis prop- 
v.38p.no.3— 15 
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erty. ît tte board acted in gopd faith, and in conformity with law, no 
légal wrOng was done or will be donc, even though complainant's prop- 
erty was overvalued. Therafore the section of the state statu te last re- 
ferréd to does not aid the case made by the bill. Under the circum- 
staiices, and for the reasons heretofore given, we conclude that the bill 
does faot sbow that the complainant can bave any relief in tbis court. 
We accordingly sustain the demurrer. 
Judge Brewer concurs in the décision. 



V HoiJCK V. Southern Pac. Ry. Go. 

{Cfircuii Court, W.D. Texas. November 16, 1888.)* 

CAREIEES OB PaSSENGEES— DrSCEIMINATIOIÎ AGAINST COLORED PeHSONS. 

A raiiwitty company, in the management of Us complicated interests, may 
be authorized in law,— on showing a proper or suflScient state of facts, to es- 
taUisii în the opinion of the court the reasonableness of the rule, — in setting 
apart one or more cars for thé use exclusively of colored passengers, and a 
like number, more or less, as the service may requiret for the use exclusively 
pf white passengers; but whenever the company enforces such a rule the 
compt^ny is charged with the duty of furnishing to colored people who pajr 
Srst-clasg fare cars to ride in thàt are as saf e and comf ortable in their condi- 
tions àhd appoiutments as the cars f urnished to vrhite passengers who pay 
flrst-class fare.* 
iSjfUaius^ iy the Opurt.) 

At Law. On motion for new trial. 

Action by Lola Houck against the Southern Pacific Railway Company, 
for Personal injuries. Judgment for plaintiff, and défendant moves for 
new triai. 

Wheeler & jRhodes and Labatt & Nobles, for plaintiflC. 

Wmd & Walher, for défendant. 

BoÀEMAN, J. Plaintiff claims damages in the Sïtm of $7,500 against 
défendant railway company for personal injury to Mrs, Houck. The un- ■ 
disputed évidence in the case shows that Mrs. Houck is a young married 
woman with some degree of negro blood in her veins; that casually look- 
ing at her or her husband it wpuld be difBcult to distinguish either of 
them fcom white persons;, that she is a graduateof oneof the high schools 
in Texas, where colored persons are educated for schobl teaching, and 
she and her husband were, known at their home, Victoria, Tex., as re- 
spectable colored people; that she was, at thé time mentioued in her 
pétition, to some extent pregnant, but otherwise in good health; that, 

'Publication delayed by failure to obt^in oopy of opinion at the time of its delivery. 

'See, on l^he subjectof discrimination against colored persons by carriers andoth- 
ers, McGuinnv. Forbes, 87 Fed. Rep. 689, and note. 
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hayirtg receired a t^egram stating that her: infant child wàs ireiy aick 
at the home of her mother in Galveston, she, anixious to see and be with 
her ohildj purchased at Victoria a ticket over defendant's line of railway, 
which entitled her to first-class passage from. Victoria to Rosenburg,— 
about 90 miles; that the train which she entered àt Victoria had buttwo 
psissengercars in it j one of them, the rear car, was set apart by the rules of 
the Company for the accommodation, exclusively, of white people; the 
other, the front car, was known in Texas as the "Jim Crow Car,'' and 
was for the use of colored people, though white people often rode in it; 
It was a combination or compartment car, and was divided, unevenly 
as to length, into two divisions, which were separated by a partition with 
a door-way Connecting the compàrtments. In one of thèse compartments 
passengers, white or colored, were allowed to smoke; in the other com- 
partment smoking was forbidden by the rules, though thèse rules were 
often violated. The seats in the smoking division were inferior, uncush- 
iôned seats; th ose in the other division were good seats.' Mrs. Houck, 
having purchased her ticket at Victoria, went upon the platform of thè 
rear car to go inside of it, when the brakeman, meeting her at the door, 
forbade and denied her entrance thereto. He shut the door in her face, 
and locked it from the inside, and, holding the keys up against the 
door-glass, told her that he was inside and she was outside, and she 
could not corne in because she was a negro. She remained on the platform, 
riding several miles, when the conductor came along and took up her 
ticket. He refused to allow her to go in the rear car, and told her to 
go into the first car, because the rules did not allow negroes to ride in the 
rear car, and, fearing shewould foUow him if he opened the door, passed 
his punch through a window in to the brakeman, and directed him to 
take up tickets, coUect fares, etc.; then, going to the front, he left her 
on the platform. When the train reached the next stopping place the 
brakeman, keeping the front door locked against Mrs. Houck, took some 
passengers who wanted to enter thé rear car around to the back door, tô 
let them in. She folio wed them to the back door, thinking she could 
enter with them; but, on reaching the rear platform and attempting to 
go in the car, she was again prevented and kept out of it by the brake- 
man. The train starting before she had time to go back to the front 
platform of the car, she remained on the rear platform until the train 
reached the next station, when she went back to the front of the car, 
and endeavored again in vain to get inside. There was a number of 
unoccupied seats in the rear car, and she had previously ridden in the 
rear car of the train, or one reserved for white people by the company 
on the defendant's line; and she hassince then ridden there without any 
question. When she went on the platform at Victoria she put a pot 
of plants or flowers on it, and when she returned from her ride on the 
rear platform, she askedthe brakeman for it, and he said lie had thrown 
it overboard, and spoke roughly to her. She, refusing to go in the 
"Jim Crbw Car," rode on the platform until the train reached Rosen- 
burg. It waa an ugly, rainy September day, and she got wet while on 
the platform. The conductor said she acted "very ladylike" ail the 
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time. This summary statement so far makes up the uncontradicted 
facts. Mrs. Houck, in her own évidence, says the brakeman during the 
time talked very roughly to her without any provocation; that he sev- 
eral times called the attention of men about the train to the fact that he 
had a negro riding on the platform; that one or more white people took her 
part, and remonstrated with the brakeman for treating her so rudely; 
that the front car had a rough lot of white and colored people in it, and 
some of them were boisterous and driuking ; that the attention of t hose peo- 
ple had been directed to her by the language and acts of the brakeman, 
and she was afraid to go in among them; that the brakeman, when he 
kept her from entering the rear door of the rear car, pushed her, and she 
fell against the wheel of the brake, and but for her holding to the wheel 
she would hâve been thrown to the ground; that the brakeman in pushing 
her tore her dress in his effort to push her from the door. The brake- 
man dénies thèse statements of Mrs. Houck. He said that when she had 
traveled before with him he did not know she was a negro, and he only 
knew she was a colored woman after the bootbiack on the train told him 
about her being a colored woman. The statements of Mrs. Houck as 
to the brakeman calling attention of men about or in the cars to the fact 
that he had a negro riding on the platform; that her dress was torn; 
that white persons remonstrated with the brakeman, — are corroborated 
by a white passenger on the train with her. 

The défendant contends that the évidence shows that the front car, 
which was set apart by the company for colored people, was as safe, and 
was substantially equal in its conditions to the rear car, to which she 
was denied entrance. Thèse récitals make up the issues of law and fact. 
In accordance with the contention of defendant's counsel, the court 
charged the jury that a common carrier — a railway company — may or 
might be, under a proper showing of facts, justified and authorized in 
law, in the management of its complicated interests, in setting apart one 
or more coaches for the use exclusiveïy of white people, and to set apart 
other cars for the use exclusiveïy of colored people; but when the man- 
agement undertakes to carry out such a rule it is charged with the duty 
of giving or furnishing to the colored passenger who pays first-class fare 
over the line a car to ride in as safe, and substantially as inviting, to 
travel in, as it (the management) furnishes to white passengers. The 
défense having shown some facts in relation to the population along the 
railway, and as to the kind and character of persons who often become 
passengers on their trains, which were thought by the court to be sufB- 
cient to authorize the management to require by its rules that the rear 
car, or one of the cars in the train should be kept exclusiveïy for white 
people, the jury were directed to consider, for the purpose of this case, 
that the défendant company was justified in law in the enforcement 
of such a rule, and the plaintifF cannot cpmplain of any injury com- 
ing to her becanse she was denied entrance to the rear car, provided it 
was shown satisfactorily to them that the car into which Mrs. Houck was 
told to gô by the conductor was as safe and substantially as comfortable 
in its conditions as the car to which she was denied admission. Hav- 
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îng so advised the jury, the issue of fact dîsclosed by the évidence as to 
the relative comfort of the two cars, — the rear and front one, — was sub- 
mitted to them. They were charged, if they found against défendant 
Company on that issue, they should find for the plaintiff in such a sum 
as-will repair the injuries which came to Mrs. Houck in conséquence, 
proximately, of the defendant's wrongful acts. 

Counsel for plaintiff contended that the facts showed that the sickness, 
which confined Mrs. Houck to lier bed for some weeks, was caused by 
the wrongful acts of the company's officers on the train. The court di- 
rected the jurors' attention to this contention of plaintiff 's counsel, and 
charged them that they should hoid défendant liable only for such inju- 
ries sustained by Mrs. Houck as came to her in conséquence of the rude 
and wrongful acts of the brakeman; and that they should not charge de- 
fendant with any injury or sickness which was caused by her riding or 
being exposed on the platform for so long a distance, because, if she re- 
mained on the platform in the rain, and became sick in conséquence 
thereof, she, by her own négligence in not going to a better place for pro- 
tection against the rain and weather, was at fault; that if the miscarriage 
and illness was caused, not by the mental irritation, humiliations, an- 
noyances, and rude acts caused by the faults and wrongs of the brake- 
man, but by the physical discomforts and fatigue which her ride, un- 
seated, on the platform, gave her, she could not recover for the injury 
inhérent in the iUness of the miscarriage. 

This présentation of the case shows two issues of fact. The jury by 
their verdict are shown to hâve decided both of thèse issues in favor of 
plaintiff. They gave plaintiff $5,000 damages — $2,000 for punitive dam- 
ages, and $3 ,000 for actual damages. The évidence in the case iinpressed 
me with the thought that the car in which Mrs. Houck was directed to 
ride was in itself nothing like as comfortable to ride in as the car kept ex- 
clusively for white people, and that the "Jim Crow Car " was occupied by 
boisterous passengers, both white and colored, who were smoking and 
drinking, as is usually the case in such cars, and was in no way as in- 
viting to travel in as the rear car, to which plaintiff was denied entrance, — 
notwithstanding the ticket agent, knowing her to be a colored woman, 
had sold her a tirst-class ticket, — because she is a negro. I thought the 
évidence unquestionably showed that the brakeman treated plaintiff, who 
"acted ail the time in a lady-like manner," rudely, wrongfuUy, and, in 
some degree, maliciously. But I do not think the jury were warranted 
by the facts in allowing $3,000 for actual damages, because itwas notât 
ail clear that the miscarriage or illness was of a serions nature; nor was 
it made sufficiently clear that either the miscarriage or iUness came to Mrs^ 
Houck proximately in conséquence of the acts of the brakeman, or of the 
conductor, in denying her admission to the rear car. Itwas shown by the 
defendant's testimonj' that the brakeman was not discharged because of 
bis rude treatment of plaintiff; but, on the contrary, he was promotedby 
the railway company to a higher place in the service. The company 
did not deny that the rear car was set apart exclusively for white passen- 
gers, and admitted that the brakeman was acting under orders wben he 
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excluded Mrs. Houcls from the ïear car because she was a negro. I shall 
now refuse a new trial, but will grant one in case the plaintiff within 10 
da^s doés not enter a rendt^ur of $2,500 in the item for actual damages. 



Bliss V. United States. 
(Circuit Court, E, B. Missouri, B. D. March 27, 1889.) 

1. United States District Attobnets— Compensation— BxcEssnrœ Allow- 

ANCE— Public Policy. 
The law of the United States limits the fee which a United States district 

ettorney may charge and reçoive in cases which he prosecutes; and when by 

arrangement with défendant he is paid more than the law allows him to 

charge, public policy requires that ail money received in excess of the légal 

fee should belong to the government. 
8, Samb— Taxation of Costs— Bstoppbi.. 

The taxation, in the cases prosecuted, of a greaterfee in favorof the district 

attorney than the statute allows, does not preclude the government from 

claiming the excess. 

At Law. 

Elendous Smith, for plaintifif. 

Thomm P. Bashaw, U. S. Dist. Atty., for the United States. 

Brbwee, J. This case was triedbefore my Brother Thayer sometîme 
during the winter, and an opinion filed by him, (37 Fed. Rep. 191,) but 
on his own motion the judgment herendered was set aside, and the case 
set down for hearing before me. I do not know that I need to say any 
more than that I concur fuUy with the conclusions which were reached 
by Judge Thayeb. The facts are fuUy stated in his opinion. It is a 
case where, were it not for what is, to my mind, a clear and important 
rule of law, I should feel that the plaintiff had great daims on the con- 
sidération of the court. There was no matter of concealment in the set- 
tlement with the Missouri Pacific Railway Company by which plaintifPs 
fées were adjusted and paid. The transaction was ail open and above 
suspicion, and approved by the court in which judgment was rendered, 
■ — this court. The matter was brought to the attention of the authori- 
ties at Washington, and certainly in the first instance no objection 
made. Obviously, too, considering the importance of that litigation, 
and the labor which was necessarily performed in the prosecution of 
those suits, there was nothing excessive in the allowance of fées. AU 
thèse are strongly in favor of Mr. Bliss. But I think above àll personal 
considérations, and the particular circumstances of this case, public pol- 
icy requires the strictest adhérence to the rule that when a counsel re- 
ceives from the défendant in a case which he is prosecuting money 
above the fées which by law he is entitled to, the money thus received 
belongs to his client. Now, the law of the United States wisely or un- 
wisely limits the fee which the United States attorney may charge and 
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receive în cases which he prosecutes; and when by arrangement with 
the défendant he is paid moïë than that which the law allows him to 
charge, although the good faith of the transaction may be beyond sus- 
picion, yet public policy requires that ail money he receives in excess 
of his légal fées is for his client. The possibility of collusion which any 
other rule would place before counsel is sufficient reason for adhering to 
the rule even in cases where there is no reason to suspect collusion. I 
do not understand that the mère taxation of costs settles any question 
between counsel and client. There is no adversary relation between 
counsel and client, and the court does not décide anything between them 
when it taxes coste. The adjudication is conclusive between the parties 
because they are présent as parties, and occupy adversary relations. 
But it would be very strange if the client who appears only in the case 
by his counsel could be bound by an adjudication of the court in respect 
to the matter of fées. As I said at first, under the circumstances of thifl 
case, were it hdt for this imperative and important rule of law and pub- 
lic policy, I should feel constrained to sustain the claim of the plaintiff, 
but as it is I feel bound by this rule, which public policy bas so long 
aflBrmed to be wise and just. The law requires a statement to be filed 
in cases of this kind, and I simply adopt the statement which Judge 
Thayeb made in his décision. 



Paceb V. MiDVALB Steei>Wobk Co. 
{CHreutt Court, E. B. Pennsyhania. November 9, 1888.) 

1. Patents pob Invbhtions — Phior Statb of the Art — Dftis for PoRonsro 
Car-Whbbi. Tires. 

In the application for the plaîntifE's patent for dies for forging car-wheel 
tires the combination of an anvil die having a projecting horn and ahammer 
die having an extension over the anvil and horn was claimed. This claim 
was rejected on account of the state of the art, and amended. restricting it to 
a hammer die having a certain f orm and extent. Held not to be novel, and 
that the patent was invalid. 

8. Samb — Ikjtjnction— Discontinuance op Infringement. 

The circuit court has jurisdiction to decree an injunction where the défend- 
ants had, previous to suit brought, upon request of plaintiS, discontinuéd the 
use of the infringing device. 

B. Samb— Invention— Mechanical Skill not Invention. 

Where a rectangnlar hammer die extending over the face and horn of an 
anvil was old, merely cutting ofl the two corners of the end extending ovçr 
the horn, reducing ittoa"central projection," involves mechanical skill oniy, 
and not invention. 

In Equity. Bill to restrain infringement of patent. 

One Facer, beihg the sole owner of a patent issued to himself and one 
Shaub, brings this suit to restrain the défendant, the Midvale Steel- Work 
Company, from infringing it. The facts are stated in the opinion. 
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Herbert A. Drake, for plaintiff. 

H. W. Hare Powel, Frank P. Pritchard, and Wayne MacVeagh, for re» 
«pondent. 

Butler, J. On the 6th day of February, 1883, letters patent were is- 
sued to Facer and Shaub for "device for manufacturing car tires." The 
first claini reads as foUows: 

"{IJ The coiubination of the hammer die, comprising the main portion, m, 
with central projection, a, in front, and the aavil die, B, having a projection, 
b, and Hat face, n; the projection, a, being above the projection, 6, and the 
face, n, of the anvil die being of substantially tlie same dimensions as the 
portion, m, of tlie hammer die, as set forth." 

Facer, having acquired the interest orShaub, sued the défendant for 
infringing this claim. 

The défense set up is, invalidity of the patent, and non-infringement. 
To sustain the claim it must be confined to the combination stated, 
with the spécial form of hammer die described. The prior state of the 
art and the history of the application, require this. Hammer dies with 
sides projecting beyond the anvil were old, as also anvil dies with pro- 
jecting horns. The earliest method of performing the work which the 
plaintiffs hammer and anvil are intended to accomplish, consisted in the 
employment of two an vils in succession; the first for forniingand punch- 
ing the bloom, and the second (having a horn) for "becking" it. This 
method required the metals to be twice heated. Ail that was necessary 
to adapt the hammer and the anvil dies just mentioned, to the several 
processes of forming, punching, and "becking" (and of doing this at one 
heat) was to place a horn on the anvil die, and increase the size of the 
hammer die so as to project one of its sides over the horn. Such ham- 
mer and anvil dies had been used several years prior to the plaintiffs 
alleged invention. They were so used at Lewistown, Pa., (where the 
forming, punching, and "becking" were performed at a single heat,) and 
are found in AUen's English patent. In the latter, however, the relative 
différence in size of the upper and lower dies, was produced by dimin- 
ishing the lower, instead of increasing the upper. This différence is 
not important. If the anvil thus constructed is too small for profitable 
use in forming and punching the bloom, (as plaintiff allèges,) the defect 
would be obviated by simply increasing the size of both dies; to do which 
would not require the exercise of invention. Hammer dies similar in 
principle and effect had been used in forging bar steel much earlier. 
That the bars were straight, and did not involve the use of a horn, is 
unimportant. 

The plaintiffs application for a patent was first made in 1881; and 
was rejected on référence to AUen's patent. The claim was, in efiect, for 
a combination for an anvil die having a projecting horn with a hammer 
die having an extension over the anvil and horn. The plaintiff sought 
to meet the examiner's objections by an argument intended to distinguish 
the Allen hammer and anvil from bis. By référence to this argument it 
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will be seen to be the same as that now urged upon the court, for the same 
purpose. Without appealing from the décision, the plaintiff'allowed the 
' matter to pass until August, 1882, when he again applied for substan- 
tially the same thing, without alluding to the former proceeding. This 
second application was also rejected. The plaintiff then amended by de- 
scribing the hammer die projection aslimited to the form and dimension 
now shown in the patent. The claim thus limited was allowed. 

It follows, as before stated, that the claim must be confined to a ham- 
mer die and projection of the peculiar form and dimensions described, 
in the combination stated. To enlarge it, as the plaintiff desires, so as 
to cover ail hammer die projections extending over the common anvil 
(used for forming blooms) and their homs, would give him precisely 
what the office refused, and what the state of the art clearly shows he 
should not bave. With this construction of the claim, the infringement 
shown extends only to the short period of time during which the défend- 
ant used a die with this peculiar projection. , Such use began between 
the time when the first application was rejected, and ceased soon after 
the patent was granted. But for this branch of the complaint we rnight 
avoid the question whether the patent is valid, even with the limited in- 
terprétation stated. As the case stands, however, the question must be 
decided. 

We cannot adopt the defendant's view that for such infringement, a» 
injunction cannot issue, and that this court is therefore without jurisdic- 
tion in the premises. Discontinuance of the infringement alone would 
not deprive thejplaintiff of a right to an injunction; nor, in our judg- 
ment, would any other circumstance shown, if the patent were valid. We 
believe, however, that the patent is not valid. The plaintifPs own argu- 
ment in support of his position — that hammer dies with projecting sides 
covering horns on common anvils (used for forging blooms) are an in- 
fringement of his patent — fully sustains this view, He says it is un- 
important whether the projection of the hammer die be confined to the 
center, as described in his claim, or extends the entire length of the sidesj 
that such extension (beyond the limits of his projection) is uselesâ and 
immaterial, and that therefore hammer dies with such extended projec- 
tions are substantially like his, and consequently infringe. This, if 
Sound, proves that his limited central projection is substantially like the 
old hammer die with projecting sides, which were in use, as we hâve 
seen, long before his alieged invention. It is sound, but unfortunately, 
when turned against him, is fatal to his patent. It certainly is unim- 
portant whether the projection extends the whole length of the side or is 
confined to the center. It is true that the corners do not heat the métal 
in the latler case, but they increase the weight of the hammer, and add 
to the force of the blow, without impairing the efficiency of the die in 
any respect. 

If, however, it appeared that the plaintifPs limited projection mate- 
rially improved the die, no invention could be found in the act of reduc- 
ing the projection of the old die to such limited dimensions. No niore 
was required than to eut off the corners or ends. Any mechanic famil- 
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iar with the work in which such dies are employed, would understand 
how to do it, and would do it as soon as he found the corners objection- 
able. A decrea will therefore be entered dismissing the biU, with costs. 



PoTNAM et al. V. Keystone Bottle Stopper Co. et oL 

{Circuit Court, W. D. Penmylvania. , March 32, 1889.) 

1. Patents for Inventions— RBissuE—ENLARaEMENT—BoTTLE-STOPPBBS. 

As the spécification in reisaued letters patent No. 7,723, June 5, 1877, to 
Earl Hutter, though more ample in matters of an explanatory nature, con- 
tains nothing of importance which is net plainly disclosed in the spécifica- 
tion and drawings in the original patent. Ko. 158,406, January 5, 1875, the 
claim which is for the oombination substantiallj;, etc., of thé compound stop- 
: ;per, the yoke, the lever, and the supporting device on the bottle by means of 
three pivotai connections upon which such members can be turned relatively 
to edch other without disconnecting either from the other, is not an enlarge- 
ment of the olaim of the original, which is for the bottle-stopping device com- 

gosed of a pivotai leverrframe, applied to neck of bottle with eccentrically 
inged yoke Carrying the elastic stopper and cap-piece arranged andoperàted 
substantially, etc. 
9. Samb— Infringbmkntv- Improvbmbnt. 

Though the device manufactured under one patent isadjudged to be an in- 
fringement of another patent, yet, where both patents are afterwards united 
■ in the same person, the infringing invention may'be held to be an imprpve- 
tnent upon thtj other, as against a person infringing both patents. 
8. ' Same— SuocEssiVB Patents to Same Pebson— Presumption. 

From the grant of a patent to one to whom a previous patent for a similar 
device bas been granted there arises a presumption that there is a substantial 
différence betweefi them, involving a patentable invention, ahd that the later 

■ • . one is for a patentable improvement on the earlier one. 

4 Same— Action for Infrinoement— iNjuNtixioN— Prior Adjudication. 

A preliminary injunction shouldbe granted in a suit to restrain the infringe- 
ment of a patent, where, in otîier suits for the infringement of the same pat- 
; ent, the patent bas been adjudged valid, and devices identical in every mate- 
; , ,; ritd respect with that of défendant hâve been held infringements. 

; In Equity. On motion for preliminary injunction. 

Suit by Henry W. Putnam and others against the Keystone Bottle- 
Stopper Company and others. 

A. Vi Briesen and W. Bakewell, for complainants. 
. , ; WiMam H. Doolittle, for défendants. 

; AcHESON, J. The bill of complaint charges the défendants with the 
.infringement of t!wo letters patent for improvements in bottle-stoppers, — 
1 one granted to Karl Hutter, assignée of Charles Dé Quillfeldt, being reis- 
sue No. 7,722, dated June 5, 1877, of original patent to De Quillfeldt, 
• Noi 168,406, dated Jahuàry 5, 1875; and the other granted to William 

■ YonHofe,. being patent No. 167,141, dated August 24, 1875. The 

■ title of the plaintiffs to thèse patents is not controyerted. 

.;!,,1. The De Quillfeldt reissue. No. 7,722:,. bas nine claims, but in- 
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fringement of the first clàim ohly is hère alleged. That daim is as fol- 
lows: 

"ïhe combination, substantially as before set forth, of the compound stop- 
per, the yokë, the lever, and the supporting dèvice on the bottle, by means of 
three pivotai connections, upon virhioh the said members can be turned rela- 
tively to each other without disconnecting either one from the other." 

In two suits in the Second circuit, {Putnamy. Hollender, 6 Fed. Rep. 
882, and Putnam v. Von Hqfe, Id. 897,) the De Quillfeldt reissue, No. 
7,722, was sustained by Judge Blatchb'okd, who also there held that 
the first claim of said reissue was infringed by a bottle-stopper from 
which the bottle-stopper made and sold by the défendants does not dif- 
fer in any substantial particular. The like conclusions werereaehed by 
Judge McKennan in the case of Putnam v. Hammer and S^inderman,^ a 
suit in this court on the De Quillfejdt reissue, wherein, after full argu- 
ment, a preliminary injonction was allowed, and subsequently a final 
injunction was granted. Moreover, in this case against Hammer and 
Sunderman, in a proceeding for contempt for viola ting the injunction, 
Judge McKennan held that a bottle-stopper, in every material respect 
identical with the stopper which the défendants manufacture, infringed 
the first claim of the reissue now in suit. No such new proofs hâve been 
submitted in this case as wonld warrant a difl'erent conclusion, either 
upon the question of anticipation or the question of infringement, from 
that reached in the several cases referred to; and therefore, according to 
the prevailing rule in patent causes, in disposing of the présent motion 
for a preliminary injunction those décisions should be accepted and fol- 
lowed. Mcmufacturing Co. v. Hickok, 20 Fed. Rep. 116. It is, hôw- 
ever, strenuously urged that such effect ought not to be hère given to 
those adjudications, because they were made before the décision touch- 
ing reissues, in Miller v. Brnss Oo., 104 U. S. 350, and (as ia supposed) 
without regard to the principles there enunciated; and the défendants in- 
sist that under the doctrine established by that décision the reissue in 
suit must be held to be void. But in Putnam v. Hollender, supra, Judge 
Blatchfoed said: \ 

"The answer sets jup that the reissue covers morethan was described in the 
spécification of the original patent, and is not for the same invention. There 
is no évidence to this eâ'ect, and there does not appear to be any ground for 
the assertion." 6 J'ed. Eep. 888. 

It appears, then, that the question of the enlargement of the scope of 
the patent was raised and considered in that case, and the détermination, 
of the court was that the reissue was for the same invention as the origi- 
nal patent. I might therefore well rest this case upon the opinion of 
Judge Blatchfokd, and the presumption that the several decrees here- 
tofore made sustaining the validity of the De Quillfeldt reissue were fully 
considered and right. I hâve, however, given this question an inde- 
pendent investigation, confining myself, of course, to the first claim of 

•Not reported. 
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the reîssue, which is the only one hère involved. My conclusions I will 
state briefly. 

While a comparison of the two patents évinces that the spécification 
of the reissue is aniplified, yet this amplification is in matters of an ex- 
planatory nature, and embraces nothing of any importance which is not 
plainly disclosed in the original spécification and accompanying draw- 
ings. Clearly the invention set forth in the reissue is the précise inven- 
tion set forth in the original patent, and the construction and mode of 
opération described are the same in both. Therefore, it seems to me, 
that the first claim of the reissue is no broader in scope than the first 
olaim of the original patent, which was in thèse words: 

"The bottle-stopping device, composedof a pivotai lever frame applied to 
neCk of bottle, with eccentrically hinged yoke carrying the elastic stopper and 
càp-piece, arranged and operated substantially in the manner and for the pur- 
pose set forth." 

;. Read, as it must be, in connection with the preceding spécification and 
accompanying drawings, this daim contains the same éléments which 
are contained in the first claim of the reissue, combined and operating 
in the same way, and producing the same results. This conclusion is 
aupported by Reed v. Chase, 25 Fed. Rep. 95, a closely analogous case 
in whioh a reissue was sustained. 

2. Tpuching the second branch of the plaintiffs' case, — tliat which re- 
lates to the Von Hofe patent, No. 167,141, — little need be said. The 
stopper manufactured under that patent was held by Judge Blatchford, 
in the cases heretofore cited, to infring* the first claim of the De Quill- 
feldt reissue. But the titles to those two patents are now united in the 
plaintiffs, and the Von Hofe patent, as an improvement upon the De 
Quillfeldt invention, may well be sustained as against the présent de- 
fendants. GantreU v, WaUick, 117 U. S. 689, 6 Sup. Ct. Rep. 970. 
That the défendants infringe this patent is, I think, entirely clear. Their 
bottle-stopper is substantially identical with the Von Hofe stopper. 
Whateyer différences between them may exist are merely formai, and, 
upou the question of infringement, altogether immaterial. The défense 
against this patent mainly relied on is based on a prior patent to Von 
Hofe, No. 163,533, dated May 18, 1875. which the défendants insist is 
an anticipation ot the patent in suit, No. 167,141. But I do not con- 
cur in that view. From the mère grant of the patent there arises a fair 
presumption that there is a substantial différence învolving invention 
between the two patents, and that the later one is for a patentable im- 
provement upon the earlier patent. The défendants, I think, bave not 
àucceeded in overcoming or weakening that presumption by anything 
Eiubmiited to me. A preliminary injunction must be granted. 
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CovERT V. Sabgent d al. 

{Circuit Court. 8. D. New York. March 18, 1889.) 

Patbnts fob Inventions— Infkingement— Damages— Evidekcb. 

The measure of damages for the infringement of a patent for which no 
licenses hâve been granted, is the profits which the patentée has lest by rea- 
Bon of the unauthorized sale, and he must show by satisfactory évidence to 
■what extent the compétition of the infringer has diverted sales from him. It 
is not necessary to show by direct évidence that he would hâve made ail or 
any part of the sales made by the infringer, tut he must prove facts and cir- 
cumstances which legitimately create the presumption that he would bave 
made them. 

In Equity. On exceptions to master's report. 

Action by James C. Covert against Joseph B. Sargent and George H. 
Sargent, for the infringement of letters patent No. 161,757, granted April 
6, 1875, to complainant, for an improvement in "clasps or thimbles 
for hitching devices." The court found against the défendants, and di- 
rected a référence to a master to state an accouut of the profits, who 
reported, among other things, as follows: 

"The infringement by the défendants consisted in selling thimbles and in 
selling cattle-ties constructed with the infringing thimble, a rope, and a 
snap. Thèse articles, as sold by the défendants, were made by a corporation 
at New Haven, Conn., under the name of Sargent & Co., being the identiçal 
flrm name under which the défendants carried on business in New York city. 
The défendants seem to hâve been the sales agents, without compensation, of 
the New Haven corporation, but they were largely interested as stockholders 
of the corporation, and received compensation tor their services and expenses 
in the form of dividends on their stock. The compétition between the de- 
fendants and the complainant was sh.irp and active, and the latter, in order 
to meet it, were forced to, and did, reduce the selling priée of their prbduct 
by enlarging the discounts. Complainant's trade and customers were di- 
verted from them by the lower priées of the défendants, and many letters 
were received showinga préférence for tlie complainant's device, should they 
meet the lower pfice quoted by the défendants. In this respect the complain- 
ant was seriously damaged, and the profits from the sale and use of their 
device were very materially lessened by the conduct of the défendants. It 
was stipulated by the counsel for the défendants that the New Haven corpo- 
ration made a net profit on the infringing thimbles of $1,500,' and' that de- 
fendants' sbare therein was $1,000. 

"Prom the foregoing facts I flnd as conclusions of law — First, that com- 
plainant is , entitled to recover of the défendants the sum of $1,000, being 
the profits derived by them by use of the patented device; second, tliat there 
is no reliable basis upon which to compute profits beyond the amount named 
in the preceding finding; third, that the complainant has been greatly dain- 
aged in his enjoyment of the monopoly granted, but that the évidence pré- 
sents no definite basis upon which such damages can be assessed; fourth, that 
the facts do not warrant the presumption that if the défendants had not used 
complainant's device, that the complainant would hâve sold as many thim- 
bles and cattle-ties at the higher price cliarged by him, in addition to what 
he did sell, as were sold and disposed of by the défendants." 

To this report both complainant and défendants excepted. 
WaUam H, King, for complainant. John K. Beach for défendants. 
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Wallace, J. The exceptions in this case challenge the correctness of 
the inaster's report, both aS to the profits and damages which the com- 
plainant should recover for the infringement of his patent. Where, as 
in the présent case, a patentée elécts to enjoy his monopoly under a pat- 
ent by manufacturing and selling the patented device, without gi;anting 
licenses, and another invades his right by making and selling it in com- 
pétition with him, the measure of damages for the Wrong is thé profits 
which the patentée has lost in conséquence of the unauthorized sales 
made by his competitor. The différence between the cost priée to the 
patentée and the price he coald hâve realized except for the interférence 
of the infringer represents the profit lost on each sale; but in order to es- 
tablish the amount of his loss he must show by satisfactory évidence to 
what extent the compétition of the infringer has diverted sales which he. 
would otherwise hâve made himself. This case seems to hâve been pre- 
sented tô the master upon the theory that the complainant was entitled 
to recover against the défendants the profits he would hâve made if he 
had sold ail the infringing devioes which were sold by the défendant. 
The cases are very rare and fexceptional in which it can be présumed, 
without évidence directly to the point, that the patentée would hâve sold 
ail the devices which were sold by the infringer. Prequently compéti- 
tion stimulâtes the demand in the market for a given article, and the 
zeal and energy of competing dealers are an élément which cannot be ig- 
nored. The patentée is not required to show by direct évidence that bel 
would hâve made ail or some p9,rt of the sales which were made by his 
competitor, and indeed generally it would be impossible to do so; but 
he must prove facts and circumstances which legitimately create the pre- 
sumption that he would hâve made the sales himself had it not been for 
the sales of the infringer. In the présent case it is impossible to déter- 
inine,from the testimony which has been introduced how many thira- 
bles the complainant would hâve sold if the défendants, instead of sell- 
ing the thimbles of the patent, had confined themselves to selling the 
other fasteniiïg devices, which they were at liberty to sell, and which 
were being sold by others. The patented articles are not so superior to 
the other fastening devices as to give rise to any çogent presumption that 
those who purchased thenj qf the défendants would hâve bought them 
of the complainant in préférence to the other devices, and without reï- 
erence to the différence in price, ifthey could not hâve bought them 
elsewhere. Evidence, ho-vfrever, was given that customers of the cora- 
jplainaftt stopped buyingthe patented devices of him after the défend- 
ants offefed them at a reduced price, and then bëcame and continued 
çustomefs of the défendants. This , testimony authorized the presump- 
tion that the complainant lost thé gales made by the défendants to thèse 
purcbasers; but hère again the complainant failed to show the amount 
of his loss. He did not prove bow many thimbles the défendants sold. 
The statements of sales furnished by the défendants do not give thé num- 
ber, or any data from which the number can bë computed. Théslâte- 
ments give the name and dates of sales, and the sùms in gross charged 
or receîved; 'but thé Stims tepresent charges or receipts for other articles 
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8old with the thimbles, and do not giye any infortr^ation which enabled 
the master to ascertain what part is for thimbles, or the number of thim- 
bles sold. The master could not hâve made any diffèrent findings with 
respect to damages, and the exceptions to thèse findings must be over- 
ruled. The only évidence before the master to show that the défendants 
made any profits by the sale of the patented thimbles is their own ad- 
mission, in the form of a stipulation. The évidence was that they were 
the selling agents at the city of New York of a Connecticut corporation 
by which the thimbles were manufactured, and sold the thimbles, as well 
as other articules manufactured by the Connecticut corporation, without 
commission. The stipulation is that one of the défendants received 
^750, and the other the sum of $250, from the Connecticut corporation, 
which sum represented their respective interests as members of that cor- 
poration in the profits made by the corporation from the manufacture 
iind sale of the thimbles. There is no merit in the exceptions filed by 
«ither party to the findings of the master in respect to profits. The de- 
cree, however, will charge each défendant with the profits which he 
«everally derived, instead ofchai^ing bothjointly for $1,000. 



WoESwicK Manot'g Co. et al v. City of Kansas et al. 

(Cireuit Court. W. D. Missouri, W. B. March 4, 1889.) 

LiPaténts fob Inventions — Infkingbment— Swinging Harness. 

The third Claim of letters patent No. 171,190, to Edward O. Sullivan, Dècem- 

ber 14, 1875, is for the comblnation with the harness for a flre-engine, etci 'of 

a device for suspending the harness above the position of the horse when 

Etttaçbed to the apparatus. The coUar, which is an open one, and hames àt- 

tached to it, both of which were old, and the innei' and part of -tW outer 

trace only, are suspended. The spécification states that the device can be ap- 

pliedto an apparatus using but one horse. Varions persons had previously 

' suspended parts of the harness over the position of the horse, and theré was 

évidence that the coUar and harness had been so suspended with other parts. 

Seld thati considering the prier state of the art, the device described in let- 

, ters patent No. 830,320, November 10, 1885, to George O. Haie, which bas for 

its object the suspension of the entire harness, Is not an infringement. 

"2. Samé— Presbmptions PROM IssuANCE oï- Patent. 

The rule that the issuance of a patent is presumptive évidence of the nov- 
elty and usefulness of the device applies in favor,of the défendant in a suit 
for infringement who bas a patent for bis device. 
:8. Samé— Prior ADJtrUiCATXONS. , 

A prior adjudication of a fédéral court upon the validity of a patent, though 
entitled to respect as a précèdent in a case in another court between other 
partie^ presenting substantially the same facts, is not conclusive, and where 
tbë défense in the subséquent case is placed on additional grounds, and new 
and important facts are developed, it should stand on its merits. 

In Equity. 

Bill by the Worswick Mariufacturing Company and Isaac Kidd iagainst 
the City of Kansas and George C. Haie, to restrain the infringement of 
A patent.' .'.\ '■;>'■ •; 
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M. D. & L. L. Leggett, for complainants. 
W. A. Alderson, for défendants. 
Before Bbewer and Philips, JJ. 

Philips, J. This is a bill in equity, complaîning of an alleged în- 
fringement by respondents of patent No. 171,190, granted to Edward 
0. Sullivan, December 14, 1875, and assigned to complainants. The 
issue in this case is limited to the third claim of said patent, which is 
as folio ws: 

"The corabi nation, with the barness for a fire-engine or like apparatus, of 
a device for sdspending sald harness above the place occupied by the horse 
when attached to the apparatus, substantially as and for the purpose set 
forth.» 

This double harness, in combination, consista of the collar, with hames 
permanently attached, the collar opening at bottom, fastening with a 
spring-lock secured to the lower points of the hames. The other part 
of the harness consists of an outer and inner trace, back strap, belly- 
band, and breeching. . The suspension of this harness over the place oc- 
cupied by the horse at the vehicle is effected by means of straps sus- 
pended from spring barrels sécured to the ceiling above the front part 
of the engine. The ends of thèse straps are provided with catches, 
which are attached to the hames and the inner part of the harness for 
suspending them. In this device only the collar and hames and the 
inner trace are suspended. The breeching is constructed with a hinge, 
and the other trace is in two parts, the first secured to the hames and 
the other to the whifïïetree, so that the trace is divided, and the one part 
and the breeching are carried back by hand and laid on the fore part of 
the engine or vehicle; and in harnessing this breeching and outer trace 
are likewise brought forward by hand, and the two parts of the trace at- 
tadhed. Thç respondents also claim under patent No. 330,320, granted 
to the respondent George G. Haie, November 10, 1885, which relates to 
improvements in such swinging harness, and bas also for its object ^he 
suspension of the entire harness over the pôle of a fire-engine or like ap- 
paratus, so that the horses can readily place themselves in position for 
hitching without obstruction by the harness, and by one effort to de- 
tach the harness simultaneously with the lowering thereof from its sus- 
pending frarae. By this method the entire harness, collar, and hames, 
and breeching, with both traces attached to the whifSetree,are suspended. 
The harness is suspended by means of a square adjustable frame over the 
point of élévation, with slotted straps extending therefrom to the harness, 
with improved snaps for seizing the différent parts of the harness. The 
two front suspending cords engage the middle and outside terrets or 
rings of the collar, thus elevating the outside of the collar, and holding 
the sections apart. Like cords are suspended from the frame for sus- 
pending the traces, back strap, and breeching, whereby the whole har- 
ness is suspended, and the horses take their places under it, and the en- 
tire harness cornes down on thenl. The frame is suspended in proper 
position by means of cords or ropes passing over pulleys, Connecting 
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with a rod extending transversely across the bars on the ceiling, and 
thence by cords down the ëides of the wall of the room, Connecting with 
a weight, which opérâtes automatically, by which the whole process of 
suspension and letting down the harness on the horses is accomplished. 
The Haie device also employs the opening collar, with hames attached; 
the collar working on a rigid hinge at the top, and being secured at the 
bottom by a spring-loek, différent in its construction from that of the 
Sullivan patent. In the Sullivan device the fastenings of the suspend- 
ing straps are detached from the harness by the dri^^er, after taking bis 
seat on the engine or vehicle, by reaching a ring at the end of a rope 
running on pulleys above, and jerking it. In the Haie device the sus- 
pending cords are detached by the mère movement forward of the horses. 
The principal propositions insisted on by the défendants are substantially 
as follows: (1) That the invention in the third claim of the Sullivan 
patent was substantially known to and used by others before SuUivan's 
discovery; and because of the history of the art the third claim of the 
Sullivan patent is to be restricted to the particular devices and appara- 
tus described in his letters patent. (2) In view of the state of the art 
no invention was required in making the pretended invention and com- 
bination described in the said third claim. (3) The third claim of the 
Sullivan patent is not for the same invention covered by any one of the 
five claims in Sullivan's original application, and that the said third 
claim was granted in violation of rule 1 1 of the patent-office, and is there- 
fore void. (4) The Sullivan patent, particularly the third claim, is void 
on the ground of ambiguity 

We are met at the threshold of this discussion with the suggestion 
that the validity and priority of the Sullivan invention has been adjudi- 
cated in complainants' favor in the case of Manufactvring Oo. v. Gity of 
Buffalo, reported in 20 Fed. Rep. 126. It requires no citation of au- 
thorities to the proposition that that adjudication constitutes no estop- 
pel. The respondents were not parties to that litigation, nor do they 
Bustain the relation of privies to the city of Buffalo. The only consid- 
ération to which that décision is entitled, aside from the recognized abil- 
ity of the judge, rests upon the comity between courts. The broadest 
application that can possibly be claimed for this principle is that the 
décision of courts of co-ordinate jurisdiction upon the same subject-mat- 
ter of controversy is entitled to high respect as a précèdent, when the 
subséquent case présents substantially the same state of facts. The 
former case is not conclusive. After giving due weight to ail prior ad- 
judications, the question of infringement oi a patent is stiU to be deter- 
mined in each particular case as it arises on the évidence adduced. 
Manufaduring Co. v. Judd, 28 Fed. Rep. 621; Blahe v. Roberlson, 6 0. 
G. 297. Where the facts in évidence are materially différent, a décision 
of the suprême court itself sustaining a patent may not be lollowed in a 
suit between other parties. Kirby v. Manufacturing Co., 10 Blatchf. 
307. A comparison of the pleadings and évidence in the Buffalo Case 
with thèse in the pending case, satisfies us that the questions of factas 
well as law to be considered and determined hère are materially difler- 
v.38F.no.3— 16 
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ent. The défense ia not only placèd on new and additional grounds, 
but new and important facts hâve' been developed ànd presented. The 
case, therefore, must Btand on its 'Own merits. 

' That the third claim applies to a single as well as double harness sus- 
pension the complainants are in no position to deny. In paragraph 
commencing on line 13 of the second page of the printed spécification 
of the Sullivan patent it is stated that " the same atrangement of harness 
can be readily applied to a hose-cart or other apparatus using one horse." 
It also States that the parts wiU be connected with the shafts. And thia 
is the construction placed by the complainants on the patent. In their 
circulât letter, in évidence, commending this device to the public, they 
say: 

"Thia Sullivan patent broadly covers and includes ail and any method of 
suspending a harness over the place where it is designed to be put upon a 
horse." 

This circular letter has for its ffôntispiece the eut of a single set of har- 
ness in suspension. It must therefpre follow that, îf a single set of harness 
was suspended and used on substântiâlly the same principle prior tô the 
application of thé Sullivan patent, the novelty of the third claim in is- 
sue would be broken, and the Sullivan patent must be restricted to the 
particular device expressed in it* The first inquiry in this connection 
18, what was the state of the art atiterior to the Sullivan patent of 1875, 
respecting the snspènsion of a single set of harness ? Respondents hâve 
taken a large amount of évidence, with photographs, cuts, and exhibits, 
presenting in détail the extent of efforts in this direction, at varions 
times and places prior to 1875. We will notice the principal instances. 

Clevéland, Ohw. It appears from stipulation of counsel that in the 
stables of the Hughes' Brewing Company, at this city, in 1873, there 
•was one set of double harness suspended over thé horses. After the 
•horses were uhhitched from the vehicle, and thereby separated from 
each other, each horse, having his own harness on, went to his stall, 
where the bridleand collarwere removed intheusual manner, and hung 
upon brackets. The balance of the harness was raised from each horse 
separately, and held suspended iti that position ready for replacing on 
the horse as he stood in his stall. Over each horse there was secured to 
the ceiling or rafters above, two puUeys, one over the front of the horse 
single, and the one over the rear double, through which there passed a 
rope, to the end of which, coming in contact with the harness, were at- 
tached two snaps. In suspending the harness said snaps were fastened 
thereto as foUowâ: One snap in the top breeching ring, the other in the 
■top hame-strap of the back-band. When said snaps were so secured to 
the harnpss, the rope was drawn, and the harness was raised up over the 
horse, and the rope secured to a pin in the post. A photographie view 
of'this harness in suspense is in évidence. By releasing the rope from 
the pin the harness was lowiered onto the horsè. The harness has thus 
been used in suspension in this stable ever since. Said harness was of 
such unusual weight that the men complained of handling it in the 
usual way, and this led to the invention of the said device for suspend- 
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îng and lowering it by ûjeans of said pulleyâ. Thé original hooks, pul- 
leys, . and snaps used in this device are presented in court. This use at 
this stable was public, and well known. 

The Allegheay City device. It is stipulated between the parties hereto 
that as early as 1871 there was and bas been used up to 1879 a device 
by which the harness, with the shafts or thills attached, was suspended 
over the horse without the suspension of the collar. Said device con- 
sisted of two pulleys, — one secured to the ceiling immediately over the 
shafts of the carriage, and the other to the ceiling at its junction with 
the sideof the room, and to the front of the carriage. Through thèse 
pulleys was placed a rope, one end of which, with a hook or snap 
thereto attached, descended from the pulleys over the shafts of the car- 
nage, while the other end of the rope hung from the other puUey down the 
side of the room, entering the cellar or baseuient of the building through 
a hole in thefloor, and then being secured to a balance weight. That 
when the horse was attached to the hose-carriage, and it was desired to 
unhitch him therefrona, the lines were unsnapped and the traces un- 
snapped from the hames. Then the end of the rope with the snap hang- 
ing from the puUey over the shafts of the carriage was secured to the 
check-rein hook on the saddle or back-band of the harness, and ail of the 
harness, with the shafts, was puUed up and suspended over the position 
to be taken bj' the horse when he was to be harnessed to the carriage, 
except the part of the harness named, aforesaid, to-wit, the bridle, 
hames, and collar. When the horse entered his stall, the collar and 
haraes were raised from his neçk, and he was relieved of the weight 
thereof by means of a pulley secured to the ceiling over the stall, through 
which there was a rope, having at one end a snap, which was secured to 
the collar and hames; at the other end a balance weight. When there 
was an alarm of fire, the horse starting from his stall, detached said 
last-named snap from the collar and hames, and, taking hia position at 
the hose-carriage, the shalts and harness as aforesaid suspended were 
pulled down, and the harness fell in place on him. Then the girth was 
secured, the traces snapped to the haraes, and the lines to the bit-rings, 
and everything was ready to run. Extensive notices of this suspended 
harness were published in the varions Pittsburgh papers at various dates 
in 1871. From this description, and the photographie exhibit, it is ap- 
parent that the entire set of harness, excepting collar and hames, was 
suspended on substantially the same principle as that involved in the 
Sullivan patent, and even the collar and hames by means of a pulley 
were so suspended as to relieve the horse's neck from their weight; and, 
had the collar been open at the bottom, it would bave presented a case 
of the whole combination. But for the latter device no patent could 
hâve been obtained, for the reason that the open coUar and hames device 
had long prior thereto been discoyered, and patents of invention issued 
therefor to other parties. 

Dr. B. F. WMney. The évidence shows that Dr. Whitney, a practic- 
ing physieian at Loudonville, Ohio, prior to 1860, and at Mansfield, 
Ohio, betïreea 1863 and 1868, used a dçvice by which he suspen.ded the 
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harness and shafts of the vehide employed in his practice. The photo- 
graphie view of this device, in évidence, shows the complète suspension 
of the harness, with the shafts, by means of pulleys hung from the ceiling 
with weights attached at the ends of the rope. The tugs were left attached 
to the vehicle, and by the device the harness was completely drawn offthe 
horse, and held in suspense over him, as also the thills. He employed one 
or two hooks. The witness states: "I threw the collar and hames back 
on the hooks, and hooked the hooks into the terret behind. I backed 
the horse sometimes; sometimes I drove the horse inlo the stable, and 
raised the harness up, and dropped it on the horse. The rigging I had 
to support the horse's collar separated the harness so that it woald fall 
on the horse's back, and the harness was kept apart. I just took hold 
of the weights and pulled them up, and let the harness corne down on 
the horse's back." He used a heavy wire, bent, by which he attached 
the rope to the back-band or saddle. " The wire was suspeaded by a 
rope through the puUey, one end of the wire hooked into the terrets 
or saddle rings, and the hames were laid over the other end of the wire. 
The wire represented in the drawing held the collar hames apart from 
the saddle or back-band." This witness testified that the collar was at- 
tached to the hames in a single harness, and the hames were secured to 
the collar by a loop or buckle on each hame. The collar was open at 
the bottom. "After unbuckling there were two straps that buckled on 
top of the collar, and a wide strap at the bottom, holding the collar 
and hames together. Unhitch that strap at the bottom of the hames, 
then raise the collar and hames together." This was at Loudonville. 
Later, at Mansfield, the witness testified to the use of a double harness 
euspended in the same manner, and with the employment of additional 
pulleys, one on either side. For the single harness he there used a 
breast-strap in lieu of collar and hames, which was fastened with a buckle 
which was unbuckled before suspending. By his device, he testified it 
was much more convenient and rapid in harnessing and unharnessing, 
especially at night, and it kept the harness in better condition. While 
it is to be conceded that the évidence as to the employment of double 
harness by Dr. Whitney is not satisfactory, yet we can discover no rea- 
eonable ground for discrediting his testimony as to the suspension of an 
entire set of single harness, as stated by him. He is sustained by other 
évidence as to the principal fact of suspending a single harness by pulleys, 
and letting it down on the horse by the same means. 

St. Joseph, Mo. The évidence strongly tends to show that as early as 
1871 a device was in use by the fire company of this city for suspend- 
ing an entire set of single harness, and also the collar and hames. The 
manner of this suspension is described by the principal witness, as fol- 
lows: A string was tied to each side of the collar. There was also a 
string tied to each side of the back-band or saddle, and a string tied to 
the center of the breeching. Thèse strings extended to theceiling; mak- 
ing, in ail, five strings. The traces were left fastened to the single-tree, 
and Tyhen the harness was suspended the shafts were also elevated with 
it; and, when ready for the run, the horse was placed under the harness, 
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the open 'dollar and hames held in suspense were pulled down on the 
horse's neck, and fastened by means of an iron catch; one man grabbed 
the shafts and hose-reel, pulled that down, breaking the strings, and fast- 
ening the belly-band underneath the horse. The shafts were net pulled 
from the shaft rings or holders attached to the back-band. The strings 
used for suspending the harness were heavy twine, with a pièce of cotton 
string tied to the end of it, and when the harness was pulled down this 
cotton string was broken; that is, that part attached to the harness. 
When returned to the engine-house, to unfasten the horse he was driven 
under the point of suspension of the harness, the lines were unfastened 
from the bit, the hames unclasped at the bottom, the cotton string re- 
attached to the harness and the twine strings, and the horse led ont. 
The weight of the hose-carriage dropping to the rear elevated the shafts. 
Bxhibit is made hère in court of the open collar, with hame attached, 
and the clasp fastening the hames used by this company. Thèse devices 
were used for sonie time by this company; aller that they laid the har- 
ness on top of the shafts. The advantages of the device above detailed 
were quickness in getting the horse harnessed, the prevcnting of the chaf- 
ing of the horse by wear of the harness, and giving him better rest in 
the stall. It is true that some countervailing évidence was introduced 
by the complainants. At best it is of but a négative character, — that 
certain witnesses, with favorable opportun! ties, did not see the collar 
and hames thus suspended; but the overwhelming weight of the évidence 
supports the fact that the harness and collar and hames were suspended. 
This évidence is detailed by a number of unimpeached witnesses with a 
circumstantiality of statement that can leave no reasonable doubt of their 
iruth in any impartial mind. 

LouisvîHe, Ky. Evidence respecting a similarity of the device used at 
■this place as early as 1872 was présent ed on the trial of the Buffaio Oase. 
Of this Judge Coxe in his o])inion in that case observes: 

"Tliere was also évidence tending to show that in 1872, at Louisville, the 
harness of a hose-cart was suspended by a rope and pulley from the ceiling, 
and that the collar was binged and was fastened by a suap or spring-lock at 
the bottom. No witness was called who recollected seeing a harness for 
flre-engines suspended prier to the date of tlie patent. But, if not disored- 
ited, the évidence relating to the Louisville apparatus would certainly hâve 
the efifect of restiicting the claini witliin exceedingly narrow limits. Tlie 
«omplainants hâve, however, succeeded in showing that there may well be 
a mistalie both as to the time when and the manner in which the harness was 
suspended at Louisville." 

Had the évidence now presen*ed touching this issue been before that 
«ourt it is inconceivable to us that such a conclusion could hâve been 
reached. Much additional évidence is now presented, with an array of 
facts and circumstances tending to establish a similar suspension of har- 
ness which we can find no reasonable grounds for discrediting. To dis- 
crédit it would be to violently attribute bold perjury to a large number 
■of witnesses whose veracity we discoverno sufficient reason for assailing. 
There are at least a dozen witnesses to this issue on behalf of respond- 
ents,,while some of the witnesses introduced by the complainants hâve 
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testàfied to the suspension of the harness. The ohly évidence of any 
corrupt tampering with witnesses was not on the part of the respondents. 
At the taking of dépositions at this place, a model of the alleged device, 
since constructed, was produced, as also before this court, which, if 
proximately representing the fact, clearly demonstrates that in respect 
of a single-harness suspension the device of Sullivan was anticipated. 
The inventor of this device was one Thomas Pendigrast, connected with 
the fire departraent at that time. The character of this witness is as- 
sailed by complainants' counsel with severe invective; but we fail to find 
any of the ordinary methods resorted to in évidence to discrédit his tes- 
timony, aside from the fact that the witness was under the influence of 
an impression, in ignorance of the statutory limitation which would pre- 
clude the realization of any such expectation, that, if complainants should 
fail, he might be in a position yet to advance his claim to a patent as 
the original inventor. We may eliminate from this évidence the state- 
ments of this witness wherein they are not essentially corroborated, and 
the évidence will establish, so far as human testimony can be relied upon 
in any business affair, that there was in use in the city of Louisville, 
about the year 1872, a complète suspension of a harness in combination 
with a fire hose-cart, so similar in principle to the third claim of the Sul- 
livan patent as to constitute it an anticipation of the invention of such 
suspension. The expert testimony, by a decided weight, is that such a 
device as claimed to hâve been used at Louisville is clearly covered by 
the third claim of the Sullivan patent, and the reasons assigned therefor 
are incontrovertible. The résistance made to this proof by the com- 
plainants is an implied admission ôfits damaging efFect upon their claim. 
"The exceedingly narrow limits," alluded to in the opinion of Judg© 
CoxE, to which the Louisville device would reduce the third claim of the 
Sullivan patent, would be to restrict it to the mère improvements made in 
the mechanical contrivances by which greater convenience in suspending 
and celerity ia haméssing are attaioed. The very utmost that can be 
claimed under the countervailing évidence ofFered by complainants re- 
specting the Louisville dpvice is that it is calculated to create a reasona- 
ble doubt in the mind of the court as to its completeness. The gênerai 
rule is that the issuance of a patent is presumplive évidence of the nov- 
elty and utility of the device; and it devolves upon him who défends 
upon the ground of an anterior discovery and use to show it by such con- 
vincing proof "that the court can say without hesitancy that the alléga- 
tions of the answer are frue." As applied to the Bvffalo Case, this rule 
was properly invoked, because the city of Buffalo did not claim to be 
acting under the authority of a patent conceded toit by the government; 
whéreas, in this case, the respondents claim to be acting under a patent 
granted to the respondent George C. Haie, — épatent No. 330,320. In a 
controversy between two such patentées the above rule does not apply' 
further than that the complainant in making out a ■prvnui fade case may 
stop after putting in évidence his patent. The rule in question resta 
upon the fundamental postulatë that by the act of granting the patent 
the department officiais adjudge that there exists, prima facie, a patenta- 
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ble device possessing novelty and utility. Its origin is discussed in 
Ooming v. Burdm, 15 How. 271. The rule being founded on the fact that 
the patent was issued after due inquisition made by skillful and sworn 
public officers, Grieb, J.,says: 

"And, if so, it is not easy to perceive why the défendant, whoused apat- 
euted machine, should not hâve the beneflt of a like presumption in his favor, 
arising from a like investigation of the originality of his invention, and the 
judgment of public ofilcers that his machine is new, and not an infringement 
of the patent previously granted to the plaintiff. * * * It is true, the 
mère question of originality or infringement generally turns on the testimony 
of the witnesses produced on tlie trial ; but if the plaintiff's patent in a doubt- 
fal case may hâve some weigbt in turning the scale in his favor, it is but just 
that the défendant should hâve the same beneUt from his; valeat quantum 
valeat. The parties should contend on an equal field, and i be allowed to use 
. the same weapons. " 

The claim of the Ijouisville device was, substantially, by suspending 
the hamess over the réel or hose-cart by rope and pulley and balance 
weight fastened in the ring of the saddle, released by rope fastened to 
the wall, with a pin through this rope in the ring of the saddle, and an 
open collar at the bottom, with a hame attached. The shafts were ele- 
vated with the harness. That the harness proper was thus suspended 
and used for a considérable length of time is established by an over- 
whelming weight of évidence, supported by several of the witness^ in- 
troduced by the complainants. In fact, the only debatable ground of 
controversy on this évidence is as to whether the collar, opening at the 
bottom, with hames attached, was suspended in combinatioû with the 
hames^. The évidence, we think, establishes such combination. But 
if it be conceded that the collar and hames were not thus suspended ih 

-conjunction with the harness ,at Louisville, would this fact alone defeat 
the défenses? As already stated, the évidence incontestibly shows that 
atthe grant of his letters patent Sullivan was not entitled to assert' the 

" claim of novelty for the invention of such opeh collar with hames at- 
tached; for this claim, set up in his original application, was rejected 
by the commissioner, for the reason that it had been anticipated. The 
utmost, therefore, that can be predicated of his third claim, on the score 
of novelty in this particular, is a device for suspending the harness in 
combination with the collar and hames. This' Dr. Whitney testifies to 
having donc; and both collar and hames were suspended at St. Joseph. 
And if this évidence were rejected, the question arises, was the actof the 

, siniultaneous suspension in combination patentable as an original inven- 
tion? " The law means, by invention, not maturity. It must be the idea 
struck out, the brilliant thought obtained, the great improvement in em- 
bryo. He must hâve that; but if he has that, he miay be years improving it 
— matùringit. Itmay requirehalfalife. * * * Buttheperiod when 
he sttikes out the plan, * * * that is the time of the invention,— that 
isthe tinie when the discovery occurs." Adams v. Edwards, 1 Fish. Pat. 
Cas. 1; Merely improving the conception of another by change in form, 
proportion, or degree is not such an invention as will sustain a patent. 
Theberaihv. Hamess Trimmiàg Co., 15 Fed. Rep. 246. A device which 
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is merely the resuit of mechanical skill is not patentable. So, wherean 
article exists in a given form, and applied to a given use, and is taken 
in substantially the same form and applied to an analogous use, so as to 
make a case of mère double use, there is no invention. Grandal v. Wat- 
ters, 9 Fed. Rep. 659. So it is said that "in order to ascertain and dé- 
termine whether the change in the arrangement and construction of an 
existing machine is to be considered as a substantial change or not, you 
must ascertain and détermine whether the change is the resuit of me- 
chanical skill worked out by mechanical devices, — of a knowledge that 
belongs to that department of labor, — or whether the change is the resuit 
of mind, or genius of invention, in which you discover something more 
than mère mechanical skill and ingenuity. A change in the arrange- 
ment and construction is not substantial, unless you find embodied in it, 
\ over and beyond the skill of the mechanic, that inventive élément of the 
mind which is to be found in every machine or improvement that is the 
proper subject of a patent." TaJtham v. Le Roy, 2 Blatchf. 474. So 
Mr. Justice Story, in Bean v. SmaUwood, 2 Story, 408, said: 

"New, I takeit to be clear that a machine, or apparatus, or other mechan- 
ical contrivance, in order to give the party a claim to a patent therefor, miist 
in itself be substantially new. If it is old, and well known, and applied only 
to a new purpose, that does not make it patentable. " 

So, in Hailes v. Van Wormer, 20 Wall. 353-368, Mr. Justice SiEONa 
said: 

"Ail the devices of which the alleged combination is made are confessedly 
pld. Ko claim is made for any one of them singly, as an independent inven-^ 
tion. It must be conceded that a new combination, if it produces new and use- 
ful resuits, is patentable, though ail the constituents of the combination were 
well known, and in commun use, before the combination was made. But the- 
resuit must be a product of the combination, and not a mère aggregate of sev- 
eral résulta, each the complète product of one of the combined éléments. Com- 
bined resuits are not necessarily a novel resuit, nor are they an old resuit ob-^ 
talned in a new and improved manner. Merely bringing old devices into jux- 
taposition, and there allowing each to work out its own efifect, without the- 
production of something novel, is not invention." 

See récent décision of Thaykr, J., in Brinkerhoffv. Ahe, 46 0. G. 338- 
341, 37 Fed. Rep. 92. 

The expert witness Cowles testified that it would not require an inven- 
tion to raise the collar and hames with the harness. 

"When provision is made for raising the harness, as shown in Photographie 
Exhibit A. to attach an additional matter would not be inventable. It would 
require sorae mechanical change to do this in this case. But as I understand 
the Sullivan patent in the third claim, hedoes not daim the dividing of the col- 
lar at tlie breast or throat, and attaching tlie hames thereto. The point of 
the third claim is the combination of adevice with the harness for a flre-engine, 
or of a like apparatus, for suspending the harness above the place occupied by 
the horse; that is, in tiiis claim he bas provided a way and means for raising^ 
tlie harness, and suspending it. Now, when Photographie Exhibit A pointed 
oùt the way for suspending the harness, as it does, it accomplishes what is 
claimed in the third claim. It employs substantially the same means to do the- 
act of suspending, and employs them substantially the same way. To add. 
more or less to what it raises would not require invention, — that is, so far as 
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aceomplishing the act of raising or suspending. It might require modification 
or change to prépare the barness to be raised, but this is not the object of the 
third claim. That is provided for by other claims," 

The witness Robertson, whose réputation as an expert in such matters 
gives him great respect, testifies that there was nothing whatever in the 
third claim which limited it to a device of a suspension "supporting the 
coUar as well as the saddleand breeching." The criticism made by this 
witness upon the évidence of the witness Knight, who testified as an ex- 
pert on the part of eomplainants, is so pertinent and sensible as to justify 
its présentation in this connection. He says: 

"Mr. Knight takes the ground that the third claim is for a corabination of 
two éléments; but, knowing that the combination of those éléments is an 
old one, he takes the ground that the éléments must hâve structural peculiar- 
ities to adaptthem to work together; but he fails entirely to show what thèse 
structural peculiarities are. Instead of this, he states that the harness must 
be such as is adapted to be used with a suspension device, and that a suspen- 
sion device must be adapted to the use of the harness. In trying to explain 
the third claim on his theory, the witness Knight brouglit into it, by mère im- 
plication, structural peculiarities which he could notdefine, and which are not 
referred to in the claim itself . He admits that a claim for an old combination, 
which dépends upon structural peculiarities tomakeitva]id,should hâve such 
peculiarities speciflcally named in it; but no such peculiarities are pointed out 
in the third claim, and it is impossible to ascertain from his testimony what 
the structural peculiarities referred to are." 

In the opinion of this witness, aûy one who desired to build a device 
for suspending a harness on the principle previously used by Dr. Whit- 
ney, or at Allegheny City, Louisville, or St. Joseph, could not possibly 
tell from this construction of Sullivan's third claim whether or not he 
was infringing it. Nor could any court tell whether he was using the 
structural peculiarities referred to by Knight, or only using what had 
been known before the Sullivan invention. "As a matter of fact the only 
structural peculiarities shown in Sullivan's patent are those covered by 
the first and second claims [thereof,] and which are not used by the de- 
fendants, if they use the Haie patent." In short, the position taken by 
the eomplainants in this controversy can only be maintained upon the 
theory that any suspension of any part of the entire harness by ropes or 
straps and puUeys over the horse, so as to be let down upon him in posi- 
tion at the pôle, would be an infringement of the Sullivan patent. For, 
as already shown, the Sullivan device does not accomplish the complète 
suspension of the entire double harness, as does the Haie device. The 
very attitude of the eomplainants is that the suspension of additional parts, 
Ihough by différent appliauces and mechanical structure in the suspend- 
ing machinery, is but the application of the already discovered idea of 
such suspension. In view of what had preceded, we do not attach so 
much importance as do the leamed counsel for eomplainants to the fact 
that as a resuit of the Sullivan device the facilities for harnessing horses 
hâve been greatly increased, and the time occupied in reaching confla- 
grations materially lessened. For any such improvements on the prior 
ïnown methods Sullivan was entitled to a patent; but it does not foUow 
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that such improvements give him a daim as the inventer of thè idea for 
such suspending harness, so as to exclude others ftom employing any 
method of suspension without using liis improvements. "The prior ma- 
chine may hâve been inferior to the subséquent one, and may not hâve 
performed its work so well, but so long as it is substantially the same, 
a.nd was a perfected invention, itanticipates the latter." Curt. Pat. § 87a. 
While the fact may be conceded that the improvement made by Sulli- 
van is 80 superior to any of its character which had preceded it that no 
one using it would return to the older methods, this does not necessarily 
establish the material fàct of the novelty in principle of the Sullivan 
device. There are almost innumerable improvements in the application 
of old devices and discoveries in mechanical art which no one would will- 
ingly surrender for their predecessors, yet no daim could be set up for 
the latter beyond their improvement upon the conception and applica- 
tion which had preceded it. Manifestly no one would exchange for prac- 
tical use the Haie devices for suspending harness and harnessing the 
horses for SuUivan's. The superiority of the Haie method and appliances, 
in most important particulars, was virtually conceded at the hearing. 

The history of Sullivan's application for his patent shows that his as- 
sertion of a prior right in the field df invention for a suspended harness, 
per se, is an after-thonght. , lû his application he merely stated: "That 
your petitioner has invented an improved harness for fire-engines and 
other apparatus." The statute (Rev. St. § 4892) requires that such ap- 
plications shall be accompanied by the oath of the applicant that he 
verily believes himself to be the original inventer or discoverer of the art 
foi" which he solicits a patent, and that he does not know, and does not 
bdieve, that the same was ever before known or used. This oath is an 
essential prerequisite to the exercise of jurisdiclion on the application 
by the commissioner; and the courts assign the making of this oath as a 
part of the groundwork for the rule that the letters patent Ere prima fade 
évidence of the requisite novelty and utility. Alden v. Dewey, 1 Story, 
336; In re Fdh, 1 MacArthur, 178; Inre Wagner, Id. 510. In the 
only oath ever made by him, either in thé original application or in the 
amended application, he simply stated "that he verily believes him- 
self to be the original and first inventor of the within described and 
daimed improvements in harness for fire-engines and other apparatus; 
and that he does not know or believe that the same was ever known be- 
fore his discovery and use." In his fifth spécification of daims, which 
referred to the suspension of harness, he limited it to the means of sus- 
pension by the spring barrel and a coil-spring capable of sustaining the 
weight of the harness. A patent granted conformably to this daim 
would hâve been restricted to a harness suspended by the means and 
appliances described, and there iwould hâve been no infringement of it 
in suspending by other means. "A patent, like a contract, must be so 
construed as to efi'ectuate the intention of the parties. So where, in the 
spécifications for a patent ' bed bottom,' the patentée described the frame- 
work as 'wooden,' it was held that the intention of the patentée was to 
daim a 'wooden frame' to the exclusion of other material, and that the 
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use of an îron frame for the same purpose is not au iufringement." 
Harris v. AIM, 15 Fed. Rep. 106, This fifth claim was rejected on the 
ground that "it should be for the mechanism." Thereupon the Ihird 
claim, at the instance of applicant, was substituted therefor. In 1873, 
the commissioner of patents, with the approval of the secretary of the 
interior, as authorized by Eev. St. § 483, adopted among its rules of 
practice the following rule: 

"(2) In case the applicant by amendment seeks to introduce any claim not 
substantially embraced in the original affidavit, he will be required to file à 
supplemental oath relative to the invention as covered by such new or en- 
larged claim or claims; and such supplemental oath must be upon the same 
paper which contains the proposed amendment. " 

The évidence shows that no such supplemental oath acCompanied the 
amendment. Without undertaking bere to say that such omission viti- 
ated the third claim, it is sufficient to say that this fact gives strong color 
to the inference that in rejecting the lifth claim on the ground that it 
should be for the mechanism only, and allowing the substitution of the 
third claim without the additional oath, the commissioner did not re- 
gard the third as an enlargement of the original claim, but as "substan- 
tially embraced in the original affidavit," which, as we bave seen, was 
only for "improvements in harhess." And from the phraseology of the 
third claim it would seem that the applicant himself had more in mind 
the matter of suspending bis particular harness than the suspension gen- 
erally of any harness, for it is "a device for suspending said harness." 
Be this as it niay, giving to the claim a broader construction, so as to 
make it apply to the suspension of any harness, and it follows that to 
deny that it would not conflict with the priority 6f such devices as are 
disclosed by the évidence, had they been pateuted, is to affirm that the 
Haie device is no infringement of SuUivan's. Decreefor respbndents, 
dismissing the bill. 

Beeweb, J., Çconcurring.) In this case I hâve carefully examined the 
testimony as to the Pendigrast harness and its use in Louisville prior 
to SuUivan's application for a patent, and am very well satisfied that a 
complète harness was suspended, as claimed by défendants. For that 
reason I concur fuUy in the conclusion reached by toy Brother Philips, 
that the défendants are entitled to a decree dismissing the bîU. I may 
also add that given, as is conceded by complaînants, the known idea of 
suspending a portion of the harness, it seems to me very doubtful whether 
the extension of this suspension to the entire harness can be considered 
as the product of inventive skill, or entitled to a patent for anything 
more than the mère mechanism by which the suspension is accomplished. 
I deem it unnecessary to express any further opinion in this case, nor 
hâve I had time to carefully examine the testimony as to the other cases 
of alleged prior use. 
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Phillips v. The Sakah and The Tuckee.' 
{District Court, ff. D. Pennayicania. March 19, 1889.) 

1. CabBIBBS OF QOODS— FAHiURB TO Dblitbr. 

A common carrier, failing to deliver goods intrusted to it, must show suffi 
cient cause for such failure. 
S. TowAGE— Direct Route. 

A tug contracting to convej^ a tow to its destination must do so in the most 
direct customary route, ezercising care and skill in so doing. 
8. Same— Accident to Tow— Négligence of Tug. 

A tug contracting to tow a barge from Gray's Ferry to its destination at 
Cooper's Creek, violated her obligation by stopping at Point Breeze to de- 
liver a cargo, thereby liaving to lay to for the night at Christian-Street wharf. 
The baree sprung a leak at the latter place, and capsized. Held that, the 
disaster having occurred while the tug was violating her duty, she must prov© 
it was unavoidable, and did not resuit from her disregard of duty. 

In Admiralty. Libel for goods lost. 

The facts were as foUows: Libelant shipped brimstone, by the barge 
Tucker, from Harrison Bros. & Co.'s wharf, Gray's Ferry, Philadelphia, 
to Cooper's Creek, N. J. The barge engagea the services of the tug Sa- 
rah to tow her from Gray's Fèrry to Cooper's Creek. The tug, having 
on board a cargo of barrels, stopped at Point Breeze to unload them, 
and was detained there so that she had to proceed with the barge ta 
Christian-Street wharf, Philadelphia, and lay up for the night. While 
there the barge sprung a leak, and capsized. The libel was thereupon 
filed to recover the value of the goods. The tug defended on the ground 
that the accident was unavoidable. 
, Francis S. Brown and Théodore Euing, for libelant. 

John F. Lewis, for tug Sarah and barge Tucker. 

Butler, J., (after stating ihe facts as above.) The obligations of the 
barge were those of a common carrier. Having shown no sufRcient excuse 
for her failure to carry the merchandise safely, she is liable for the loss 
sustained. Those of the tug were différent. They were to convey the 
barge expeditiously, by the most direct customary route, to her destina- 
tion, exercising proper care and skill in doing it. She entered upon the 
service with intent to disregard her obligations. Having on board a 
cargo of barrels, she intended stopping at Point Breeze to unload them, 
then proceed to Christian-Street wharf, ànd lay up for the night, and this 
she did. How much time was lost at Point Breeze is uncertain. Evi- 
dently it was considérable. One witness (who was on board) says she 
waited for help to unload, and lost several hours. Other witnesses make 
the time less. I bave little doubt it was more than two hours. Leav- 
ing Gray's Ferry near 1 o'clock, (as I believe,) she did not reach Chris- 
tian Street until about 7. How long she lay at the wharf before capsiz- 
ing, is not clear. It was probably near an hour. Whether she could 
hâve reached her destination by this time is uncertain. While I incline 

•Reported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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to believe she could not, I am not convinced of it. It is unimportant 
that the tug could not enter Cooper's Creek. Having undertaken the 
service, she was obliged to get the barge there. If unable to do so, she 
should not hâve undertaken it. It is equally unimportant that her 
owner ordered her to stop at Point Breeze, and lay up at Christian street. 
He had undertaken to carry the libelant's merchandise, and it was his 
duty to do 80, expeditiously and directiy. The tug's obligations corre- 
sponded precisely with his. As before stated, she started with the barge, 
apparently seaworthy, and in good condition, While lying at Point 
Breeze, the latter was found to be leaking. This leak appears to hâve 
been stopped. After reaching Christian street, she was leaking again, 
very badly, in another place. This leak could not be stopped, and very 
soon capsized her. Under thèse circumstances, the tug must prove that 
the misfortune did not resuit from her disregard of duty. This she 
has not done. It is urged that the barge could not bave reached her 
destination by the time she capsized, and that the misfortune was in- 
évitable. As before remarked, it is not proved that she could not 
bave reached her destination before the time stated. It certainlyis not 
proved that the extraordinary leakage, and the unusual conséquences, 
would bave occurred, if she had been kept directiy and expeditiously 
on her course. Witnesses are produced who say they do not know that 
she was bumped orjaniined; and that she was handled skiUfuUy — sofar 
as they observed. ThTs, howevsr, is not sufBcient. It does not tend to 
account for the extraordinary occurrence — of a vessel in apparently good 
condition, in smooth water, springing two leaks in the course of a few 
miles, one of them so bad as to be uncontrollable and capsize her. The 
disaster having occurred while the tug was violating her duty, she must, 
as before stated, prove that it was unavoidable. This she has not done. 
To say that the leakage might, and probably would, bave occurred in 
the absence of such violation of duty is simply guessing. Possibly it is 
true. To admit that it is probably true, would not help the respond- 
ent. It is not shown to be true, and cannot be shown. In this respect 
' the case is much like Davis v. Garrett, 6 Bing. 722, in which a vessel was 
charged with a loss of her cargo while oflf her course, by storm. It was 
urged in answer, that the storm would bave caused the loss, if the dévi- 
ation had not occurred. The court very properly said: 

"But the objection taken is that there is no natural or necessary connection 
between the wrong of the muster in taking the barge out of its proper course, 
and the loss itself : for1;hat ttie same loss might hâve been occasioned by the 
very same tempest, if the barge had proceeded in her direct course. But if 
this argument were to prevail, the déviation of the master, whicti is undoubt- 
edly a ground of action against the owner, would never, or only under very 
peculiar circumstances, entitle the plaintifE to recover. l'or if a ship is captured 
in the course of déviation, no one can be certain tliat she might not hâve been 
captured if in her proper course. And yet.in Parker v. James, 4 Camp. 112, 
where the ship was captured whilst in the act of déviation, no such ground of 
défense was even suggested. Or, again, if the ship strikes against a rock, or 
perishes by storm, in the one course, no one can predicate that she might not 
equally hâve struck upon another rock, or met with the same or another storm, 
if pursuing her rjght and ordinary voyage. The same answer might be at- 
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tëiiipted to an action againat à defélddant who hadi^by mistaké, forwarded à 
parcel by thé wrong conveyanee, and alosshad thereby ensued; rtndyet the 
défendant in tUat case would uhdoubtedly be liable^" 



The Mary Rilèy v. Tôeee Thousand Raixtioac Tœs. 

(Dùtriot Court, E. D. Pennsyl'oania. February 5, 1889.) 

f' . . 

l.> Demuebage— RiGHTs OF Vbssbl, 

In the a,bseiice of an express cpntract, a vessel is only entitled to demurrage 
wjien detained tbrough tne faiilt pf tbe shipper or consignée. 

2. SAMB— CUSTOM-^CONTBACT OP CIBRIAGE. 

Where a custom is established reqniring vessels to wait their turn in un- 
loading at a particular port, tbe master is held to contract with référence to 
it; and, if no stipulation for dembrrage is made in the contract, he assumes 
the risli of delay. 

8. SHIPPrNG^CAKRIAGB OF QOODS— FBBIQHT— SUIT. 

A claim for freight cannot be sustained where the freight had not become 
due when suit was brought. 
{Syllahus by the Court.) 

In Admiralty. Libel by John Taylor, niaster of the schooner Mary 
Riley, against 3,000 railroad ties lately laden in said schooner, for freight 
and demurrage. 

Charles Barclay, for libelant. 

John A. Toomey and Hmry R. Edmuhds, for respondents. 

Butler, J. October 7th last, J. W. T. Lee shipped on the Mary 
Riley a cargo of railroad ties, con^ignéd to his own order at Philadelphia. 
The vessel arrived in due course, and was ordered by Lee's agent to the 
Pennsylvania Railroad Company's wharf. On going there she found a 
number of vessels ahead, unloading in order of arrivai, and was thus de- 
tained in getting rid of her cargo. The master complained repeatedly of ' 
this, and after some days Lee's agent, on being informed by the master 
that the ties were ail white oak, sent the vessel to the Reading Railroad 
Company's wharf, where such ties were wanted. When the vessel ar- 
rived there, and the ties were inspected, and found to be of a différent de- 
scription, they were rejected. She was then ordered back to the Penn- 
sylvania Company's wharf. , In the mean time several other vessels had 
arlived there, and the delay in getting up was thus increased. Seven- 
teen days elapsed between the vessel's arrivai in port and the time when 
unloading commenced. To recover demurrage for this, and also a bal- 
ance of $103.43 due on account of freight, the suit is brought. 

There is sonie little conflict in the testimony respecting the circum- 
etances under wbich the vessel was ordered to the Reading Company's 
wharf, I find. them to be, however, as just stated. Lee's agent knew 
that the latter company would only receive white oak ties, and the fact 
that he ordered the vessel there seems to be conclusive that he under- 
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Btood thèse ties to be of that description. The évidence shows that 
ties brought to fhis port are delivered onlyat the railroad companies' 
wharves, and that vessels bringing them await their turns, and cannot do 
otherwise, — there béing no other place to urilt)ad; that they are deliv- 
ered in pursuance of con tracts previously made by shippers or consignées 
witb the companies, or; on calls published by the latter, There is very 
little conflict in the testimony respecting this. The witnesses generally 
say such is the well-understood custom of the port by persons dealing in 
and carryitig ties hère. I find the fact to bé as thèse witnesses state it. 
Lee's agent testifies toan express agreement that the libelantshould take 
the risk of delay in unloading. In the view I take of the case this is 
unimportant. It is not improper, however, to say that I do notthink 
the testimony would warrant a finding of such agreement. After the 
vessel had reached the wharf and unloaded a part of the oai^Oj the libel- 
ant commenced suit for demurrage and freight. An advancement had 
beenmade on account' of freight, and no demand was made for the bal- 
ance otherwise than by suit. Is the libelant entitled to recoverî In 
the absence of contract a vessel is only entitled to demurrage when de- 
tained through fault of the shipper or consignée. Unless he bas con- 
tracted to become responsible for delay, or is in some way blâmable for 
the loss of time, he is not subject to charge on that account. I find 
nothing in this case to justify a conclusion that the détention resulted 
firom any fault of the respondent. The custom of the port respect- 
ing the delivery of such cargoes is a part of the contract of shipment, 
and binding upon the vessel as fully as if reduced tawritirig therein. 
TheM.S.Bacon,BFed.B£>p.^U] Herdeyv. IceGo.,UBl&tchf. 622; The 
Glover, 1 Brown, Adm. 166; One Hundredand Seventy-Mve Tcnsof Coal, 
9 Ben. 400; Wordin v. Bemî$, 32 Conn. 268. Some of the cases, (among 
them Henley v. Ice Go.., «upro,) it is urged, go further. This, however, 
I am not now called upon to consider. The maater is held to knowl-- 
edgeof the custom, and regarded as dealing with référence toit. He 
therefore took the risk of delay in unloading. If not satisfied to do this 
he should haveguarded against the danger by stipulating for demurrage. 
This was bis only remedy. He did not, however, do it. His claim 
for demurrage must therefore be dismissed. Nor can the claim for 
freight be sustained. Nothing was due On this account when suit was 
brought. If the respondent had been in fault respecting the delay the 
8uit for freight might be sustained. The money would be due. But, 
in the absence of such fault, the respondent did not become liable for 
freight until the cargo was delivered. One Hundred and Semnty-Five 
Tons of Coal, swpra; McOuIhugh v. HéUvng, 66 Md. 269, 7 Atl. Rep. 
455; 27(« Eddy^ 6 Wall. 481. The libel must be dismissed, with costs. 
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Meyebs et al. v. The Amebica and The Njlb. 
(District Court, D. Oonneetieut. March 23, 1889.) 

ShIPPING — LiABILITT FOR TOBT. 

While the libelants' vessel, B., was tied up at a wharf, the TS., a much larger 
vessel, was made fast to the wharf, close to and outside of the B., where the 
water was of such depth that the N. was certain to ground with low tide. 
Eeld that, the N. having groanded and listed over towards the wharf, her 
owners were liable for damages resulting to the B. from being caught betweeu 
thé N. and the wharf, and held until the rising tide covered her. 

In Admiralty. 

Carpenier & Mosher, for libelants. 

Samud Parle, for claimants. 

Shipman, J.^ This is a libel in rem to recover damages for the alleged 
négligence of the America and her tow, the Nile, whereby the Nile, when 
grounded upon a falling tide, listed over upon the R. W. Burrows, which 
was lying at the wharf, and the latter was jammed and held fast between 
the Nile and the wharf until the rising tide covered and sank her. For 
eight or ten days prior to May 21, 1887, and for two summer seasons 
before 1887, the tug-boat R. W. Burrows had been engaged in towing 
mud-scows on the Pawtucket and Providence rivers, and was in the habit 
of laying up at night at the coal-wharves of the Boston & Providence 
Railroad Company, at a place known as "ludia Point," near Providence. 
Her officers or owners had not obtained permission to tie there, and paid 
no wharfage fof the privilège, but the watchman of the railroad company 
knew that such was her habit, and made no objection. The agent of 
the company in charge of the wharves. knew that the river tugs, whose 
captains lived in East Providence, were wont to tie up there without 
permission, and without objection. About 7 o'clock on Saturday even- 
ing, May 21, 1887, the said tug made fast to çne of said wharves, at 
one of the five places thereat for discharging coal. Immediately after, 
the tug America towed the barge, Nile, loaded with 408 tons of egg coal, 
which was owned by and consigned to the said railroad company, to an- 
other of its wharves at that point, and the latter was partially made fast. 
As the America had blown her whistle to attract the attention of the con- 
signées, a person appeared at this time, whom I believe to be the watch- 
man, and who said he was in authority, but who was not intrusted with 
authority in regard to the berths of vessels, and directed the captain of 
the America to place the Nile at the wharf where the Burrows was, or 
along-side of the Burrows, and said that her coal was to be discharged 
at the place where the Burrows lay. In fact the coal was not to be, and 
was not, discharged at that point. Coal is not unloaded at those wharves 
at night, or between Saturday night and Monday morning. The Bur- 
rows' captain and pilot saw the America and the Nile corne up, and 
waited to see where the tow was to be placed, thinking that she might 
be ordered under the spot which the Burrows oceupied; but, seeing that 
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preparationswere being made to make fagt the tow, they left their own 
vessel, and went to Providence. No one directed the Burrows to leave 
her position. The Americ^ towed the Nile outside of, and she was 
hauled in close to, the Burrows; two fenders were placed between the 
vessels, and the Nile was made fast to the wharf. There was room for 
her at the wharf astern of the Burrows. Where she lay the water was 
18 feet deep at high tide, and 12J feet deep at low tide. It was high 
water about 7 o'clock that evening. The Burrows drew about 6J feei. 
The Nile commenced to touch bottom about 9 o'clock. Ail the persons 
on board the Burrows left her after she was made fast. Her captain and 
pilot returned about 10 o'clock, and found her fast and immovable be- 
tween the Nile and the spiles of the wharf. No assistance could be ob- 
tained at that time to haul her out. She was not leaking, and, though 
thinking she was in some danger, they went to bed, and were awakened 
about 1 o'clock by the waters coming over the deck. The tug sank, and 
was raised some days thereafter in a damaged condition. The Nile had 
listed over somewhat upon the Burrows, and the Burrows had a little 
list towards the wharf. The deck of the Nile, which had been a bark, 
was at least 12 inches higher than the Burrows' deck. The ofiBcers of 
the America and of the Nile knew the depth of the water, and that the 
Nile would ground. She was negligently placed dangerously near the 
Burrows, and so near that, when grounding took place, there was a prob- 
ability of jamming the smaller and inside vessel against the wharf. If 
the order was given to place the Nile along-side the Burrows, the Amer- 
ica was not ordered to place the Nile in such close proximity to the Bur- 
rows as to endanger the latter's safety. It is évident that while the crew 
of the Burrows, between 10 and 11 o'clock, apprehended danger, they 
hoped that no harm would ensue, and therefore the testimony in regard 
to the cause of the accident is not very fuU, but it is tolerably clear that, 
after the larger, longer, and heavily laden vessel took the ground, she 
listed somewhat, and squeezed the tug between herself and the spiles of 
the wharf, and held her tight, and when the tide rose the Burrows could 
not float, and was covered and fiUed with water, and that the injury 
happened through the carelessness and négligence of those in charge of 
the America and the Nile. 

The law on the foregoing facts is stated in VanJtme v. The Lake, 2 
Wall. Jr. 52; The Indian v. The Jesde, 2 Marit. Law Cas. 217; and T%e 
lÀdslyalf, Swab. 117. The facts in each of thèse cases were very similar 
to those of the présent case. The law is stated in The Lidskjalf, as fol- 
io ws: 

"Wlien a vessel is lying on the shore, and another vessel is placed volun- 
tarily by her owners, or those who are acting in their behalf, in such a posi- 
tion that damage wlU happen if some event arises which it is not possible to 
eontrol, the owners of the second vessel must be responsible for the damage." 

This must be especially true when the event which arises is one which 

ought naturally to be anticipated and to be guarded against. In this 

case it was certain that the Nile would ground. It was reasonable to 

expect, that she would list somewhat; and, if she listed towards the wharf, 

v.38F.no.3— 17 
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her proximity to the Burrows aad Irèr superiority in size were such that 
the latter would be necessarily squeezed agàinst the whaïf j and damage 
would ensue. Let thefe be a decree of référence to a commissioner to 
ascertain the amount of damage. 



Johnson v. The Frank S. Hall. 
{District Court, D, Norih Carolina. Mardi 15, 1889. 

1. Sbameiî— Waghs. 

Libelatit shîpped on board a vessel, it being understood that he was to per- 
form services generally in return tor his transportation and board. After- 
\raTds, in the absence of the regular cooIî, wlio had told libelant, though 
without àuthority, to talîe his place, the libelant perforimed services as cook. 
Eeld, that libelant could recover on a quantum memiit for 'vsrhat such services 
were aotually worth. - 

S. Same. , ; 

A spçci&l contract which the libelant sîgned as instructed by the captain of 
the vessel, after he had commenced work as cook, and by which he agreedto 
work for a nominal sum, was held invalid, the libçl^t Sein;; nnable to read, 
and the contract not being read to him, nor any information given to him as 
toits contents. 

In Àdmiralty. 

D, W. iStewnscm, for libelant. 

CZarfc cfc CïarA, for claimant. 

Sbymottr, J. This is a suit by the libelant for wages as cook où the 
schooner Frank S. Hall oh a voyage from Philàdelphia to Morehead 
City. Libelant, who livès in Stonewall, N. C, had shipped as a cook 
from that place to Philàdelphia, and, desiring tô retum home, had ap- 
plied to the master of the Frank S. Hall, which was understood to be 
bound fôT Stbnewall, for passage. The latlër agreed to take him back. 
No précise contract appears to hâve been made, but it seems to hâve 
been understood that Johnson was to pay nothing and receive no pay, 
but was tô perfûrm services generally as a return for his transportation 
and board. Aftérwards, and while the schooner was at anchor at New- 
castle, the cook was taken sick, and léft the vessel. Before he went hé 
told libelant to take his place, and that he would be paid his wages, 
which were $25 a month. The master of the vessel said nothing to 
libelant about wages, and the former cook had no àuthority to makeany 
promise to hiin which would bind the vessel, but he went to work and 
âerved as cook during the voyage, which wâs avery tempestuous oné, 
and lasted for 20 days, the schooner having been blown far out of her 
course by the great'storm of November last. There being no contract 
as to services, the libelant would hâve been entitled to be paid on a 
guaniiim wtèrW'ii for What he was actually worth, but for the fact that he, 
after he hàà ■ éomimenced to wôrk aS cook, signed sbipping articles, 
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whereby he, as is alleged, agreed to work for 25 cents per inoMb.'. ,The 
previous agreement to carry him from PhilâdéJiphîa hômé for suôb wjork 
as a landsman working his passage might by ouatom be calledvoi), to 
perform, clearlydid net contemplate his services as a regularcook; and, 
upçn hjs perforniingsïioh 'services apèwicontracl was implied, whereby 
the master of th« schooner would be obligated to pay cook's wag^s. 
This the master knew. He therefore had the libelantsign the shipping 
articles referred to.. If thèse are bjnding upon libelant the case wouldt, 
be decided against him. But I am of the opinion that they are not. 
Ljbelant cannot read. He signed by mark ; and the articles were not 
read to him, nor was he informed of their contents. He was simply 
told to sign, and obeyed. In, no sensé could this be considéted a bind- 
ing contract. Between persons mijuria it would be set aside in equity. 
Much more will it be disregarded by a court of admiralty when made 
by a seaman,;who is treated by the court as under its peculiar proteç-. 
tion, and particularly when made by him on ship^board, while undeï 
the control of the ofiBcers of the vessel. 

, The alleged spécial contract being out of the way, the remaining ques- 
tion is what libelant is entitled to. I do not think his services worth 
more than $15 per month. I fix them at that amount, as it is what he 
says he was paid for the voyage from Stonewall to Philadelpbia. I 
ehould aUow $25, which appears to be the regular rate on vessels of this 
dass, but for the fact that libelant, though acting as a sailor, was a 
landsman, and liable to seasickness, which, on occasions (he saya only 
two days; the master makes the time longer) disabled him from cooking. 
Judgment for libelant for $10 and costs. 



KjDiïEY et al. v. The Océan Prince. 
{Dùlrict Court, E. D. Texas. March Term, 1889.) 

Saltagb— Compensation. 

LibelantB, 16 in number, were engagea in receiving cotton from lîghter- 
boats, and storing it in the défendant ship, anchored some miles from Galves- 
ton. When llbelants quit work for the day, 300 or 400 "baies of lôose cotton 
were lef t on deck, nenr the kitchen, waiting to" be stored in the hold, where 
Bome 4,000 baies had been stored by them. They slept on the ship, and had 
their own cook during the time they were loading the vessel. About 5 o'clock 
A. M. the loose cotton baies were discovered by some one to be on fire. The 
libelants promptly rendered valuable service, which was necessary to assure 
the saf ety of the ship and cargo. Seld that, however valuable and neoessajy 
the service of a sailor or passenger may hâve beén in extinguishing a flre 
which threatens to destroy a vessel, or imperils its cargo and the lires of ail 
on board, it is well known that public policy forbids that either should be re- 
warded as salvors when the work or service rendered by them is not beyond, 
but withln, the line of such duties as substantiàlly and in the nature of things 
were in their pre-existing covenant wlth the vessel; and that the reasons and 
principles .which suggest the public policy mentioned. warrant admiralty 
courts in considering the libelants' relations to défendant vessel as not es- 
sentially différent from thOse Of sailors and paSsengers in a vessel in distress, 
and in refusing the allowance of salvage reward to>them. 

{Syllabug Iiy.the Court.) . 
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In Admiralty. 

Whedef & Rhodes, foT Wael&nia. 

M, 0. McLemore, for défendant. 

BoARMAN, J. The statement of facts relied on by libelants, and not 
seriously contradicted by defendant's testimony, is substantially as fol- 
lows: The libelants were in the employment of a stevedore who, under 
a contract with the ship Océan Prince, was receiving and loading a cargo 
of cotton. The ship was at anchor in Outer Roads, about seven miles 
from Galveston, from which place the cotton with which she was being 
loaded, was camed in lighter-boats. The crew of the ship consisted of 
20 men. The libelants, 16 in number, while employed in loading the 
vessel stayed and slept on her, and had their meals fnrnished by their 
own cook. There were 300 or 400 baies of cotton left by the stevedore's 
crew on the ship's deck, waiting to be stored in the hold, in which they 
had already stored 3,000 or 4,000 baies. The loose cotton baies lying 
near the ship's kitchen were discovered to be on tire on the night of llth 
November, 1887, about 5 o'clook a. m. The ship and cargo were worth 
$250,000. The disputed matters, as shown by the évidence, relate to 
the question as to whether libelants, or some one of the ship's crew, first 
discovered and gave the alarrn of fire. They relate to the work, the 
kind, value, and extent of the efforts niade by libelants to extinguish 
the fire, and as to the degree of danger or péril attending the outbreak, 
nature, and extent of the fire; and particularly is- the testimony contra- 
dictory upon the matter as to whether the vessel and cargo, as a matter 
of fact, were in such imminent péril as to require and make necessary 
for her protection and rescue the services rendered bj' libelants. But 
the vicw of the law affecting thèse libelants, employed on the ship, as 
they were, by the stevedore, which I shall take, rend ers it unnecéssary 
to pass upon thèse disputed matters; yet I think it may be proper to 
add, as to the last point mentioned in the disputed testimony, that the 
weight of évidence, the circumstances and conditions shown by it, war- 
rant the belief that the services rendered by the screwmen in connection 
with the crew were valuable and necessary to assure the safety of the 
vessel and cargo. The captain and his crew seem to hâve been promptly 
at the place of danger, yet it is not at ail certain that serions loss would 
hâve been avoided without the aid of libelants. In other words, if the 
libelants, related as they then were to the vessel, are or were entitléd in 
law to compensation as salvors, the facts are sufEciently with them to 
authorize such a reward to be made to them. It is well settled that a 
salvor is one who, having no particular relation to a vessel in distress, 
profiers useful service, and gives it as a voluntary adventurer, without 
any pre-existing covenant Connecting him with the duty of preserving 
the vessel. The fire was discovered in the cotton, at nigh1>time. The 
libelants, being employed to receive and store the cotton, were at the 
time sleeping on the vessel, and the fire threatened their lives as well as 
the ship and cargo. If the fire had caught in the baies of cotton when 
they were receiving or storing them away, either in day or night time, 
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certaînly it would hâve been their duty, under the nature of their con- 
tract, to extinguish the fire, or endeavor to protect the cottQn from it. 
It is true, the screwmen were not sailors, and they were not of the ship's 
crew; nor were they passengers, in the common meaning of the term; 
and it may be somewhat difficult to define accurately their relations to 
the ship. But under the rules well recognized as inhering in the prin- 
ciples of la,w administered in admiralty court, it seems clear enough that 
in the nature of and by reason of the contract under which libelants were 
then employed in receiving and storing the ship's cargo of cotton, that 
particular relations followed and existed between thera and the vessel, 
which made it their duty, in common with ail the sailors or passengers 
on the vessel, to do and render ail the services which they did render 
when they found the ship's self and cargo imperiled by the fire in the 
cotton baies with which they were loading her. The sensé of duty which 
prompts a sailor to be skillful, daring, and brave, or a passenger to be 
zealously active in his efforts to rescue his vessel from the périls of the 
Bea, grows out of the reciprocities which substantially inhere in their 
relations to the ship. However valuable and necessary the service of a 
sailor or passenger may hâve been in extinguishing a fire which threatr 
ens to destroy a vessel or imperils the cargo and the lives of ail on board, 
it is well known that public policy forbids that either should be rewarded 
as salvors when the work or service rendered by them is not beyond, but 
within, the line of such duties as in the nature of things grow out of 
their well understood relations to the vessel. Without attempting to de- 
fine more distinctively the relations of libelants to the ship on which 
they were sleeping when the fire occurred, it seems that their relations 
to the imperiled vessel were not essentially différent from those of a sailor 
or passenger, which prompts them to zealously render ail possible assist- 
ance, under the conscription of a sensé of duty inhering in a pre-existing 
covenant rather than as voluntary adventurers. Libelants may hava 
been, and I think they are, erititled to libéral rémunération from the 
ship's owners; but an allowance to them as salvors cannot be made with- 
out violating the rules and principles of law which, in the interests of 
public policy, courts often liberally construe for the encouragement of 
men who volunteer valuable services to a vessel iu distress. Judgment 
for défendant. 



Bbadley et al. v. The John Peidgeon, Jb. 
(District Court, 2f. D. lUinoiê, March 18, 1889.) 

1. CoLLisiOH — Between Steambks — Fog. 

The steamer C, while steering north by east, in a. fog, was struck by the 
steamer P. on her port bow, and sunk. The testimony on the part of the C. 
was to the effect that the whistle of the P. was first heàrd on the port bow of 
the C; that the wheel of the C. was at once ported a quarterof a point, and 
one blaat of her whistle blowp, to indicate that she would pass the P. port to 
port; that, sôbn af terwards, the P. 's bright light and green light being still 
on her port bow, her wheel was put hard a-port, dnd she was swung several 



. ,,, ppinlia to atarboarcl,, vhejj sbe was.struck. T!!!^, testimpny ou the part of the 

. F. vas tjiat whîte Stééring south- hàlf west the white light ôï tïie'C. wàs séen 

- abotit'éné and one-ha:lf' pointa' -ciff' thé starboardbôwof the P.;that twô 

' iWasté (jftbe steam-wMstlie were immediately blown, and, no^iswer being 

heard, the signal waarepeated; a;t»d that then onç blast of a whistle being 

heard cloae >t halid the P.'swheël was put hard a-staïboard. and signais 

givento sît-op ànd reverse! but that there wasnot timeto reverse. Thé teSti- 

: mony that the P. *asoh.the port bow of the C. when the Jatter's whistle was 

. i.blown was corroborâtes by the testirpony of those on bçard a schooner in 

' ' tow bf the C. The captain of the P. testlfled to the coiiràe of thè vëssel, but 

he bàd Dot seen the compass. He aisb testified that, when he first sawthe 

, white |ight)Of the G., ha did not know if was that of a steamer. Held, that 

the pfBcers pf the P. were négligent in not stopping when they flrst saw the 

white light bf the C, and in starboarding, instead of porting. 

2. SaMe. ,.-■■■ 

Where the C. had two men of expérience stationed as lookouts in the "eyes 
of the ship, " there was a sufflcient compliance with its duty as to lookouts. 
8', Same. 

The C. -Was held not to bo négligent in not blowing fog^signals at proper in- 
; tervals where the testimciny of those on board the C. was that fog-signala 
were sounded at intervais of a minute or a minute a,nd a half frpm the %vaxe 
tbe fôg coînmenced-, such testimony being corrobbràted by those on board 
schoohérs iû the vicinity, and the only évidence to the contrary being the 
fact that they were not beard on i)oard the P. until after the lights of the C, 
were seen. 
4. Samb. 

A speed of flve miles an hour, la a fog, with some sea and wind, was held 
not to show négligence. 

In Admiralty*: 

H. Dé Govider and WM. B. MbaJc, for libelants. 

Sdiuyler & Kremer,îoi (ùsimant. 

Blodgett^ J. On the evening of October 13, 1886, there was a col- 
lision on the waters of Lake Michigan, a short distance oïï the port of 
Sheboygan, between the steam-propeller John Pridgeon, Jr., and the 
steam-propeller Selah Chamberlain, which resulted in the sinking and 
total loss of the Chamberlain; and by this suit, libelants, as owners of 
the Chamberlain, seek to recover the damages sustained by them from 
the loss of their steamer., The material allégations of the libel are that 
the Chamberlain, bonnd on a voyage from Milwaukee to Escanaba, left 
Milwaukee vyith the schooner Fayette Brown in tow, and proceeded on 
her course near the west shore of the lake, and that at about 7 o'clock 
in the evening the weather became thick and foggy; that thereupon the 
speed of the steamer and tow was reduced, extra lookouts placed in the 
bow in the best position for keeping a lookout, and a strict, constant, 
and vigilant lookout kept, and three propèr fog-signals bf three blasts 
from the steam-whistle of the steamer blown at regular and proper inter- 
vais, and thereafter, and up tO the time of the collision, the ship and 
her tow were navigated at a moderate speed, and with due care, skill, 
and caution; that while s6 proceedjng, and at about 30 minutes past 8 
o'clock on thé' çyening of sa;id day,.a single blast of a steam-whistle was 
heard bearingoff the port bow of the Chamberlain, which proved to be 
froto the Steamer John PridgeoUj Jr. bôund south, or up the lake; that 
the' Chamberlain responded iramediately with one blast, ported her 
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wheel, and blew three blasts, as a signal to indicate a tow, when the 
Pridgeon's lights were made coming oh the port bow of the Chamberlain; 
whereupon the Chamberlain put her wheel hard to port and blew a sin- 
gle blast, and thereupon the Pridgeon blew two blasts, and struck the 
port bow of the Chamberlain, cutting into her hull a distance of 10 feet 
or more, and so injured the Chamberlain that she soon sank and be- 
came a total loss; and that the collision was cansed solely by the fault, 
négligence, and want of skill of those navigating the Pridgeon. The 
answer of the Ogdensburg & Lake Champlain Railroad Company, the 
claimant of the Pridgeon, admits the collision between the two steam- 
ers, and the sinking of the Chamberlain, but dénies ail négligence 
and unskillfulness on the part of those navigating the Pridgeon; and al- 
lèges that for some time before and at the timé of the collision it waS' 
dark, rainy, and densely foggy. That the wind was blowing a fresh 
breeze :f rom^ the scuthward and eastward, makiîig a sea f rom that direc- 
tion, and that the Pridgeon had been from early in the evening until 
shortly before the collision steering south by west. That her lights were 
properly placed and burning brighdy. That her speed had been ch«cked, 
so that at the time of the collision she was running at a speed not tb ex- 
ceed foTir miles per hour, which was not more than enbugh to giVe her 
steerageway. That the m aster was ofBcer of the deck, station edfor- 
ward of the pilot-house, within easy reach of the signais to the engineer. 
That the fog-whistle was being regularly and loudly blown at intervals 
of not less tban a minute, by the second mate, standing close to the ma&- 
ter. That a compétent and vigilant lookout was posted forward, in the 
extrême bow, on the upper deck, and a compétent, seaman in.charge of 
the wheel. That while slowly steering along in this way, aûd when at 
a point some miles to the northward of Sheboygan, Wis., two blasts of 
a fog-horH frdm a schooher were heard over the starboard bow Of ; the 
steamer, evidëiitly headiiig westerly, and to give aiiiple rôom the steaiïi-' 
er's wheel was put to starboard a point, and theresteadied. That àbôut 
this time a white light, about one and onerhalf points oifi the starboalrd 
bow of the steamer, was reported. That two blasts of the steam^whistle: 
were immediately blown, and, no answer being heard, the signal was rcf- 
peated, there being scarcely any interval between the signais. That to 
the last signal an answer by onè blast bf the whisUe was heard, and, thïs 
being very dose, the Pridgeonwas immediately stc^pèd and. backed, but 
in a few minutes after this the Chamberlain hove in sight directly ahead, 
and under the Pridgeon's bow, whereupon the steamers cbllidedj tbé 
Chamberlain being struck on her port bow, and eut down to the water 
line. That the persons in charge of the Chamberlain, were guilt}' of neg^^' 
ligence, want of skill, and fault as foUows: (1) In not having aicoàipe^ 
tcnt arid vigilant lookout; (2) in not blowing the: proper fog-signals: at 
proper intervais; (3) in running at too great a rate of speed; (4)- in not 
answering the passing signais of the Pridgeon; (5) in porting, instead of 
starboairdingi heîr wheel. And, further, that libelant has instituted pro- 
ceedings in this court for limitation of its liability, as owner -prù hacvice 
of the Pridgedn, for the damages occasioned by said collision^ which pro- 
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ceedings are still pending. The proof, as is usual in this class of cases, 
18 conflicting and contradictory. Ail agrée, however, that the night was 
foggy, that the wind was about S. S. E. , and that at intervais during the 
afternoon and evening, up to about an hour before the collision, il had 
been blowing in strong gusts, with rain; but I think the weight of évi- 
dence is that at the time of the Collision , and for an hour or more before, 
there had been but little wind, not enough to fill the sails of the Cham- 
berlain, or those of her tow. 

The chief difiBculty lies in determining from the proof the respective 
courses of the two steamers at the time each became aware of the prox- 
imity of the other. The wheelsmanof the Chamberlain states that from 
the time he took the wheel, which was a little after 6 o'clock in the 
evening, her course had been N. by E. , excepting that he altered the 
course a little about half past 7, to clear a schooner, and then resumed the 
course, while the wheelsûian of the Pridgeon states that her gênerai 
course during the evening was S. by W., but that just before the colli- 
sion he had starboarded a half point to clear a schooner, whose two 
blasts of a fog-horn were heard over her starboard bow, and steadied, 
which would bring her course S. i W. And it may be hère remarked 
that thèse seem to hâve been the proper and natural courses for thèse 
steamers to pursue, in view of their respective destinations, and that 
thèse courses would bring them in such relations that they might pass 
each other on nearly parallel lines, or meet end on. As was appropri- 
ately said by Judge Brown lu the case of The Lepanto, 21 Fed. Rep. 
651: 

"The basis of cases of this chara«ter îs some fault in the person or persons 
sued. Fault consista in the violation of some statutory riile of navigation or 
in the failure to exercise due nautical skill or prudence. Tlie prépondérance 
of proof Is upon the libelants. To entitle thera to reeover they must point 
out the fault compJained of, and establish it by fair prépondérance of évi- 
dence." 

The chief faUlts insisted on by libelants against those in charge of the 
Pridgeon are: (1) That the Pridgeon was going at too high a rate of 
speed; (2) that, on discovering the Chamberlain's lights, the Pridgeon 
Bhould hâve been stopped, or stopped and backed; (3) that, on discov- 
ering the Chamberlain's lights, the Pridgeon's wheel was put to star- 
board, when it ought to hâve been put to port. To my mind the weight 
of évidence qui te satisfactorily shows that the Pridgeon was on the port 
bow of the Chamberlain when those in charge of the Chamberlain iirst 
became aware that the Pridgeon was near them. The testimony of the 
master, wheelsman, and two lookouts of the Chamberlain ail agrées that 
the first notice they had of the Pridgeon's présence was by hearing a 
single blast of her whistle on the Chamberlain's port bow, the différent 
witnesses placing the angle from one to three points over that bow; and 
this testimony from the deck of the Chamberlain is corroborated by the 
testimony; of the rnaster, wheelsman, and lookoùt of the Brown,-^the 
schooner in tow of the Chamberlain. Besides, the way the vesselscame 
together, also, in my estimation, supports the same conclusion. It is 
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true, the master, wheelsman, and lookout of the Pridgeon say they first 
discovered the Chamberlain's light over their starboard bow, and inferred 
that the steamer bearing those lights was to the starboard of them, and 
this could not hâve been correct if the two steamers wère at that time 
both standing on their alleged respective courses, — that is, the Cham- 
berlain going N. by E., and the Pridgeon S.i W., — unlessthe course of 
the Pridgeon was to the east of the course of the Chamberlain, in which 
case the signal of the Pridgeon would hâve been heard over the Cham- 
berlain's starboard bow. It will be borne in mind that those on the 
deck of the Pridgeon, who testify to the direction in which the Cham- 
berlain's lights bore, ail say that up to the time they first saw those 
lights they had heard no whistle from the Chamberlain ; while the testi- 
mony from the decks of the Chamberlain and Brown is that the first 
thing they heard was a strong, clear blast from the Pridgeon's whistle on 
their port bow; the wheel of the Chamberlain was at once ported a quar- 
ter of a point, and one blast of her whistle blown, to indicate that she 
would pass the Pridgeon port to port; that soon after this was done they 
saw the Pridgeon's bright light and green light still on their port bow, and 
then they put their wheel hard a-port, and the Chamberlain began to swing 
to starboard, and' had swung several points when she was struck. My 
own conclusion from the proof is that the Pridgeon's course was mu<ih 
more to the eastward than was testified to by her wheelsman, when tlie 
Chamberlain's lights were sighted. The Chamberlain's course being N. 
by E., if the Pridgeon's course had been S. by É.— and I conclude it 
must hâve been at least as far to the eastward as that — ^the Chamberlain's 
lights would hâve shown over the starboard bow of the Pridgeon. It is 
true, Capt. Sherwood of the Pridgeon testified that he was on his course 
S. i W., when the Chamberlain's light was reported, and I doubt not hé 
thought 80, because he had given no order to change it; but he did not 
see the compass himself, and I conclude that his wheelsman had neglî- 
gently allowed her to come up a point or two without any orders from 
the captain to do so. In other words, I conclude that the Pridgeon was 
running directly, or nearly so, into the wind, which was about S. S. E. 
The master of the Pridgeon says that, seeing at first only the whité or 
mast-head light of the Chamberlain, he did not know it was a steani- 
boat; that the first he saw was a bright light; and he says he did not 
know it was a boat at ail. Hère is his explanation of the situation and 
of his own conduct as given by himself: 

"Question. What was the flrst thing you saw of the Chamberlain, or any- 
thingon her? Ansioer. 1 esLVf a bright light. I did not l^now whether it 
was the Chamberlain, or what it was. I saw a bright light before I knew 
it was a boat. Q. Did you get any report of that before you saw it? A. The 
lookout saw it about the same time I saw it. Q. Did he report it? A. Yes, 
about the same time. Q. Where did you see that light? A. About two 
points on our starboard bow, — about two points. Q, Wtaat did you do after 
seeing that light? A. lordered the second mateto blow two blasts of the 
whistle. Q. What next? A, We waited a moment, and we got no reply. 
Then I ^rdered him to blow two more. When I ordered him to blow two 
more I ordered the.wheel to starboard. Before the Sound of the whistle died 
ont, we got one blast. Then I stopped our boat; and revèrsed her." 
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It appears to me iMs çaptain shojald hâve knowni^his was a steamer's 
light,^,. Nocraft, unlesS; it had been a vesselat;anchor, had a right to 
carry a brigbt light atthe masl-head, and he must bave known that he 
was ootside of any anchorage ground; at ail events, he had no right to 
çoptinue going ahead until he had solved thc; question as to what that 
light meapt. Had he stopped then,^ it seems to me almost certain that 
the coUisipîi would bave been avoided; and, if in any degree in doubt as 
to whatthe bright light indicated, hia plain duty was to stop. Instead, 
hovvever, of stopping hegtarboarded bis wheel, kepfgoing ahead with- 
out slackening his speed, and, wben within a brief time he saw the red 
light of the Chamberlain, he put bjs wheel harda-starboard and gave sig- 
nais tostop and reverse». But the engineer pf the Pridgeon testifies that, 
althoughhe responded prqjnptly to the signal, h e only had time to shut 
ofï, but had not rpverged wben the collision took place, while the proof 
showgclearly that the Pridgeon had responded to her hard a-starboard 
wheelj and was swinging rapidly to port, wben she struck the Chamber- 
lain. What seems tome, under the circumstances, tqhave been a very 
obvious fapl|i on thp pwt of the master of the Pridgeon was his starboard- 
ing instead of portinghis wheel at the time he first saw this bright light; 
aa it seems to me that the first thought which should occur to a prudent 
man UAder such cirçunastancçp would be , to go to starboard, passing 
whatever çraft the light. belonged to port side to port side. He adopted 
the otber, aljtemative; because he assumed that the craft carrying the 
bright lightfnîasto. the starboard of him, wben in fact the two steamers 
were appyoaohipg eacb <?ther on converging lines,— the Pridgeon run- 
ning spme points east pf south, and the Chanjberlain going east by 
north,-MiaRd the tvo veseiels were in the predicament provided for by 
article 19.. of thp new sailipg rules: 

.,"ï(tw:oiveasel9 under steam arecrossing, so as to involve risl^ of collision, 
the.v.essel wfjich bas the other on her starboard side sliall keep put of Ibe way 

, H«,,hayjipg the çrafÇ,;ïfbatevpr it was, carrying this light, on bis star- 
board. Bid^,;,„w,a§QbJigi?d,tq^€ep out of her way. Tbig obligation he 
.coujdlhavs be9t fulfilled, by stopping at pnce until he could décide in what 
.fljannej;, h^ ^ould ,wpst saféjly; a^pid, the craft on bis starboard side. He 
eJeqted ^q stçirboard bis wheel, Tvhen:, it seems to me,; from the proof, he 
shouldj hw^ iPRrted; and yv^at ■. ^ead, when, it seems b) . me, every in- 
stinct of caution should bavé prompted him tostop. . ., 
I come now to consider the faults charged by the answer against the 
<!iMihhërlàitii-':' •;'; ■':>■■■--■ ' "- " ;• ■;' ' \^ 
" Hrsl.'' Thaï*' the Gbambei'Mri had nota properâ,nd vigilant: lôokbui'" 
J,ïhe prd^ifj'sl^pw^ tbàt th'p^ both m'en, bf 
«xpèriençf ^ and statior^gd, wellj .^^ .éjachside, and. in .what 
cth» sea/ûïeuïteriiïi'.'tbeeyies of the; sbip.." : This. cejtainly would; appaar 
"t6:be<8uffiiCÎéM*oth^liance witb duty as to lookôtts; : ;- .:':[ 
" ' ■ Sèc&kdf'"îiti bôt blowiïig fogiSigtrals ai propér ititervals,'' 'Thé proof 
shows, j.bà;è' fô^-signals were' reguïarly given on the tîhaniberlaip from 
'^'.the tacàe lAe.'fbg s^t in,— rràh'iib.ur or aii hour and a halfjjeforetliè collis- 
ion. Th^.jiJpi^ferriestïLfied.^tWt lie,fiounded the ;prpper .signais atinter- 
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vais of a rûintite 6f a; miïititeaind' a half, from thé'timè the fog set in; 
and his testimony is corrôlwrated Ijy ail the'dthërs on the'deck ôf the* 
Chamberlain, and those on the Brownj and àlêo'lîy those in charge 6f 
the steamers Nahant and Palmer, that were rùnniilg on about the sanie 
course as? the Chamberlain, and at short distaiices to the east and astern 
of her. The ohly évidence that bears against the conclusion that the 
proper fog-signals were not given is that they were not heard on the; 
Pridgeon' until after the Chamberlain's light was seen on the Prîdgéon; 
and it is more reasonable, as it seems to me, to account for this failure 
to hràr them on the ground of inattention on the part of the lookout of 
the Pridgeon than it is to say the signais were not given, in the face of 
the positive proof that they were given. Indeed, so many casés occur' 
wheie fog horns or whistles are not heàrd, when the proof is ciear that 
they. were given, that the proof in this case that the fog-signals bf the 
Chamberlain were not heard on the Pridgeon until after the Chamber- 
lain's lightS had been seen from the Pridgeon, Shôuld hâve but litUe 
weight as testimony to show they were not sounded. Scientifiç théories 
hâve been suggested of late to the efifect that there are, at times, condi- 
tions of the atmosphère which make it acousticâlly opaque, and the time 
may eome when thèse théories will be sufficiently established tt>' make 
them safe guides in judicial proceedings, but at présent I prefer to assume 
that signais shown to bave been given were not heard -because thoSè whose 
duty it was tb look and listèn for them were inâttenti^e to that duty. 

Third. " That the Chamberlain was running at too hîgh a rate Of speed."* 
I think the proof shows that both thèse steamers were running âta speed 
of about ïive miles an hour fr6m the time the fog set in. The ëhgiheef 
of the Chamberlain Say s that was about his speéd; and the engineer of 
the Pridgeon states that his wheel was making from 35 to 40 turris per 
minute,! which, by the basis he gives for ealculsting his speedj would 
maké the P:;idgeon's speed just àboùt five miles an hour, and I am not 
pre^jarèd to say from the proof that this was not a moderate rate bf speed' 
in a fog with some sea and wind. ' 

Fourth. "That the Chamberlain was at fault in not ansWering the pass- 
îng signais of the Pridgeon." The proof shows that, before thèse pftssing 
signais had been given by the Pi'idgeon to the- effect that she wbUldpass 
the Chamberlain starboard to starboard, the Chamberlain had given her 
signais indicating that she would pass port to port, and had shifted her 
wheeliinorder to do so with safety, and I do not think it was a'fanlt on 
the, part of the Chamberlain to keep to starboard under the circum- 
stance^; and this disposes of the fifth fault attributed to the Chamberlain, 
—that she portfid when sheshould bave starboarded. 

Thé proof satisfies me that the Pridgeon's whistle was heard on the 
Chamberlain's pwt bow some time before the lookout on the Pridgeon 
first saw the Chamberlain's light, because I can see no reason why the 
light; of the Pridgeon should not hâve been seett from the deck of the 
Chamberlain as soon as the Chaimberlâin's light wâs feéen from thë deck 
of the Pridgeoni As soon as the loud, short whistle from thé Pridgeon 
was heard on the Chamberlain, of course ail on the Chamberlain and on 
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the Brown, her tow, would hâve beçn on the alert todîscover the Pridge- 
on's location and lights, but they did not see them until after the Cham- 
berlain had.blown one whistle to indicate her position, and that she 
would pass port to port, and had put her wheel to port, and had blown 
three blaeta to indicate that she had a tow, and soon after that the lights 
of the Pridgeon were seen over the Chamberlain's port bow, and it was 
at this moment that the Pridgeon gave her two blasts as a passing signal. 
There was, however, an interval of time between the sighting of the 
Chamberlain's bright light and the time when her red light was seen on 
the Pridgeon, which, if it had been properly iraproved by the Pridgeon 
in stopping and backing, would, as it seems to me, hâve prevented the 
collision. 

After a careful and laborious examination of the proof I am unable to 
attribute any spécial fault to the Chamberlain. She was on her regular 
course; she had had no occasion to deviate from her course. It is true, 
her wheelsman might hâve become careless, and allowed her to swing by 
8[ point or so frpm her chart course., Those in charge of her heard the 
Pridgeon's short, clear, single whistle blast on her port bow, and, taking 
it for granted that it meant a< steamer bound up the lake on their port 
side, they replied with one blast, which indicated that they would pass 
port to port, but, to be entirely safe, the master of the Chamberlain 
ported aquarter of a point, giving the signal that he had done so; then 
the lightsof the Pridgeon were seen crOssing his bow, but it was then too 
late tp attempt, much less to ^ccomplish, any maneuver to escape the 
péril. It is asked by the proctors for the Pridgeon, why did not the 
Chamberlain stop, and why ;, was it not their duty to stop, when they 
heard the Pridgeon's whistle on their port bow? The reply seems to 
me a natural and sufficient one. They assumed that the Pridgeon was 
bound up the lake, and that they would pass port to port, and gave 
their signais accordingly. Nothing that is disclosed in the proof shows 
that there ^^as any intimation to those in charge of the Chamberlain that 
any other maneuver was rèquired of them, and hence there seems to me 
t.o bave been no duty to hâve adopted any other expédient. 

Mùch spapeand time bave been spent in discussing the question as to 
the time that this collision occurrod. The question is only material as 
it may bear upon the speed of the tWo ships at the time they sighted 
éach other; and I find no difficulty in détermining from the proof that 
both steamers were running at the rate of five miles per hour when they 
became aware of each other's proximity. I bave no doubt from the 
proof that the Chamberlain gotjUnder way outside of Milwaukee harbor 
with her tow soon after two o'clock ; that her speed from the time she 
got under way was from 9 to 9i miles per hour, which, in the 5 hours 
interyening befbre 7 o'clock,; — the time when the fôg set in, — 'would 
caryy her about 45 miles. She had thus run under Check at a speed of 
5 miles an hour, for, say, an hour and a half, or until about half past 
8j— -the time at which I conclude from the proof the collision occurred, 
— ywhich would carry her abreast of, or a little below, the entrance to 
Sheboygan harbor, just about the point where the collision occurred. 
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My conclusion is that there was either a careless or an incompétent 
lookout kept upon the Pridgeon, by reason of which the fog signais 
given from the Chamberlain were not heard on the Pridgeon, because 
the proof shows that the steanî-propellers Palmer and Nahant also left 
Milwaukee about the same time with the Chamberlain. They took 
courses parallel with the course of the Chamberlain, but a little outside 
of her, still within sight and hearing, and thèse two vessels were in sight 
of the Chamberlain up to the time the fog set in thick, although the 
Chamberlain had passed them both, and was a little inside of, as well as 
ahead of, them. Différent estimâtes are given as to the distance of the 
Palmer, which held an outside course from the Chamberlain at the time 
of the collision, and for a short time previous to it, but probably she 
was not to ëxceed four miles away from the Chamberlain, and the Na- 
hant was between the Chamberlain and the Pahner; and ail the testi- 
mony from the decks of the Pahner and the Nahant, and from the decks 
of the Chamberlain and the Brown, agrées that thèse three steamers heard 
each other's fog-signals right along up to the time of the collision, al- 
though, the wind being south-easterly, it would hâve iwterfered to some 
extent with the transmission of the sound from the Palmer and Nahant 
to the Chamberlain. The Pridgeon, approaching the Chamberlain , with 
the wind in her favor, ought certainly to hâve heard the Chamberlain's 
fog-signals, if they were given; and it seems to me there is no other con- 
clusion than that the reason why they did not hear them was because 
proper attention was not paid. I therefore find that the collision oc- 
curred by reason of the fault of those in charge of the navigation of the 
Pridgeon, and that the libelants are entitled to recover the damages. 



Shaw V. The Reading and The David Smith.' 

(District Court, E. D. Pennsyboania. October 1, 1888.) 

<3oLLiBioN — Between St'eameb and Tow — Liabilitt. 

In a collision between a steamer and the tow of a tng, resulting in Injnry 
to said tow. it appearing that the tug and steamer were both in fault, held, 
that a decree sbould be entered for the tow against both the tug and the 
steamer. 

In Admiralty. 

H. R. Edmunds, for libelant. 

Tho8. Hart, Jr. , for steamer Reading. 

Driver & Cmdston, for tug Smith. 

Butler, J. On the 18th day of October, 1887, the libelant was being 
towed up the Delaware river by the tug Smith, and when about the fourth 
of a mile below Greenwich piers (which are on the western side of the 

«Reported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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îivèrjtbei 'steamer Eeading app'eared, near the sanie distance ■ alféve, 
coining 1 down. Thb Smith was ppobably a litllecloaerto the western 
side of the chahnel than the Reading, but sb nearly on the same courise 
with the latter thàt it would hâve been nécessary to change in passing. If 
no obstruction had been encountered , it would, therefore, hâve been her 
duty to run eastwardly of the Reading. Just at this time, however, a 
schooner was towed ont from th& piers and run across the channel. In 
this situation neither the Smith nor the Reading could safely turn east- 
wardi'and attempt to cross the schooner's bows. To continue their re- 
spective courses would certainly hâve resulted in one or the other, if 
not both, Colliding with the schooner. If both turned westward, to pass 
under her stem, they would almost necessarily collide with each other. 
They should, therefore, hâve stopped, or endeavored to do so. Possi- 
bly the Smith could not hâve stopped, as the tidewas running up, She 
could, however, hâve greatly diminished her speed,— reducing it to that 
of the tide. Indeed, I strongly incline to believe that the use of her 
anchors and those of the libelant, would hâve stopped her. The Read- 
ing certainly could hâve stopped, The tide was in her front and had 
she réversed and dropped her anchor, she would hâve stopped before 
reaching the point of collision. The Smith, instead of stopping, resolved 
to run westwardly, and endeavored to notify the Reading of hérpùrpose, 
by blasts of her whistle. The latter vessel made no response, and the 
Smith, without further warning, turned westward. The Reading made 
a like turn at thé same time, and^iafter pàssing the schooner's stem as 
dose as possible, struek the libelant. (towed astern of the Smith,) and 
inflicted the damage complained of. That both vessels were in fault 
seems plain. The Smith was clearly wrong in turning westward without 
an answer to her signal, instead of stopping or endeavoring to do so, es- 
pecially as she saw, or should hâve seen, that the Reading had turned in 
the same direction. The reason for her conduct is found in the testimony 
of her master. He supposed the Reading and schooner were lying still, 
— that neither was under way. This error could only arise from care- 
lessness in the lookoùt. Even if it were true, as lirged in her behalf, 
that the Smith was on a coursewestward of theReading's, and had, there- 
fore, aright to pass on that side, it was nevertheless her duty to endeavor 
to stop whèn she saw, or should' have seen, that the Reading also had 
turned iii that direction, ihstefld' <)f answering her signal. Admitting 
that the latter was wrong in turning westward, the Smith could find no 
justification in this for continuing her course, and running her tow in 
danger. The Reading was wrong, as we have seen, in failing to stop. 
She admits that it was her duty ^tO stop, if possible, bythe endeavor 
she has made to prove that she had tried to do so. Some of her wit- 
nesses say her engine was réversed. The distance she ran, however, 
against the tide, and the force of her bl<5w in thecollision, satisfj'me 
ibat this testimony. cannpt bp relied upon, < -If she had proposed to 
;6tçp> and had found the rejff rsal of her engines ipsofEcient to accom- 
plisli her purpose, she would have dropped her anchors. Had she 
done so, there is no room to doubt that she would have stopped. In- 
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deed, I Cannot doubt that the proiûpt reversai of ber engine would, of 
itself, hâve stopped her» Ijthink the testimony justifies à belief that 
ehe did not see the Smith and ber to^, until sbe was almost imme- 
diately upon them, and did not, t'berefore, see any occasion for stopping. 
Had sbe seen them wben the Smith signaied, sbe wpuld doubtless bave 
beard the signal, and answered, and bave taken proper measures to avoid 
the collision. I tbink her attention was engrossed by the scbooner di- 
recUy in ber front, and for want of a vigilant outlook failed to see the 
ihreatened danger below. However tbis may be, sbe should bave stopped 
immediately upon the sebooner and the Smith coming in view, and if 
the reversai of her enginewas insufficient for tbis purpose sbe should 
bave used anchors. Sbe, also, therefore, is responsible for the injury in- 
flicted. A decree must be entered for the libelant against both respond- 
«nta. 



The EzcELSioB v. The Bkuce and The Hamilton î'iaH. 

IDkirtd UoUri, E. D. Pennayhania. Kovember », 1888.) 

CJOLtisiON— Steàm aîîd Bail— ChaKob of Tack. 

Where a sailing vessâl upôn a particulàr tack finds that Bhe ia likely to col- 
llde with' a vesseï propeUed bv steam, and at or about tbe time cf. tbe collia- 
lon endeavors to avoid U by c&anging her course, she can recover if a collis- 
ion résulta, evea thougb thé particulàr changé of course waa ill-advise^. 

In Admiralty. Libel for damages. 

The bark Excelsior» being injured in a collision with the tug Bruce 
;and ship Hamilton Fisbibrought a libel against them for damages. The 
facts appear ÎQ the opinion^ 

Oftarfeg 6?i6b(m8,,Jr., CurtM 21ffion, and JoftrijP. Jieuîis^ for libelant. 

flènry iB. Sdmunda, for tbe Hamilton Fish. 

J[|/red XWBer and /. PFarrm Cbufeton, for the tug Bruce. ; ; 

B¥Tï»iSRs.J- On the 14;thiOf May, 1887, the libelant, laden with sugar, 
and bound for Pbiladelpjjia, ^as beating up the Delaware riyeç against 
a north-east wind, in charge of a compétent pilot. Betweèn the bours 
of 2 and 3 p. m., wben offReedy Island piers, near the east side of tbe 
channel, sbe turned about, and tacked westward, across tbe river. At 
this time tbe Bruce,: haVîng' the Hamilton Pish in tow astern, was from 
one to Iw^ miles below, steaming up tbe western side of tbe channel. 
The vessels beld their respective courses until tbe Bruce was about pass- 
ing the bark's bows, so plose as to render collision, with the Fish proba- 
ble, i^nbt iûéviiable, when tbe bârk, to avoid tbe danger, changea ber 
belm, and sought to go about. Sbe succeeded in turning her head up 
to the wind, but immediately fell back, and came into collision with 
the sbip. Her witneâses attribute tbe failure to get about ta a sUdden 
change of ■vvind. The. bark's libel ch9,rges tbe tug with pegligence in 
failihg to go âsterii, and to redùce hér speed; and charges the sbip Fish 
-with négligence in failiijg fio castoff or eut ber hawser, wben tbe, danger 
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became apparent, to observe the rules of the road, and to exercise proper 
seamanship. The Bruce's answer says the collision was caused by the 
bark's attempt to go about where shedid,instead of turning southward, 
and going astem of the tow. The Fish's answer is the same. It is im- 
portant to observe that neither answer suggests that the bark should hâve 
gone further eastward before tacking, as was urged on the argument, 
and that the Briice says the bark had run "to the eastern shore" before 
turning. The allégation that the bark should hâve gone about earlier, 
or should hâve turned southward, and endeavored to go astern of the 
tow, finds no support in the facts of the case. Her tack was not run 
eut by several hundred yards. She had a right, therefore, to hold her 
course, and it was her duty to dô so until threatened with collision; and 
then it was proper to make the effort whicli she dld to avoid the danger. 
Whelher the course adopted was the best is unimportant. It is plain 
that she thought it was. If she was mistaken, however, she is not charge- 
able on that account. I do not see any évidence whatever of fault on 
her part. If she should hâve gone further eastward before changing 
tack, the respondents are hot in position to assert it. Was the tug in 
fault? I believo; she was. It was her plain duty to go astern of the 
bark. There was nothing, I think, in the way of her doing so. It 
seems quite évident that she desired to avoid loss of time by change 
of course, and therefore took the risk of crossing the bark's bows, hoping 
toget by iii time. She took thç, chances, and must bear the conséquences. 
Had there been anything in the way of turning slightly eastward to go 
astern, when she saw the bark turn westward, she should hâve slowed 
down, and stopped, if riecessary. The use of her anchors and those of 
the ship would hâve enabled her to do this with safety. I do not think a 
case is made out against the ship. She cannot properly be charged 
with fault in failing to eut her hawser, or throw it off. She was justified 
in relying on the tug to tow her past the bark in safety, and in believing 
that she wouW go astern of the bark if necessary, until it was too late 
for effective action on her part; nor do I see any évidence to justify the 
charge, under the circumstances, that the ship failed to observe the rules 
of the road, or to exercise proper seamanship. 



The Hamilton Fisn v, The Exoelsiob. 
(Dlsti-iet Court, JE. D. Pennsylvanla,. November 9, 1888.) 

In Admiralty. Libel for damages. 

This libel by the ship Hamilton Pish against the bârk Excelsior grew out 
6f the same collision referred to in î'Afl Bxoelsior v. T7ie Bruoe and The Ham' 
itton Fish, ante, 271. 

Henry R. Edmunds, for li bêlant. 

Chas. Gibbonsi Jr., Ourtis l'ilton, anA John F. Lewis, for the Excelsior. 

Butler, J, What is said in the case of The Excelsior v, The Bnioe and 
The Hamilton Fish, ante, 271, (just decided,) is referred to as expressing, the 
judgment of the court in this case. The libel must he disniissed, with costs. 
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HoHOEST V. Hambueg-Amer. Packet Co. et al, 
{Ovrcuit Court, 8. D. New York. April 1, 1889.) 

l. Ebdebal Coxjets — Circuit Courts — Jcbisdiction — In what District Ao 
TION Should be Brought. 

A steam-ship company, incorporated underthe laws of, and having its prin- 
cipal oflBce in, a European country, between which and the port of New York 
city its vessels ply, and whose piers for the lading and unladins of its cargoes 
are in New Jersey, where its office for the transaction of its industrial opéra- 
tions in America is kept, but whose financial and monetary opérations are 
conducted at the office of its agents in New York city, which office it ad- 
yertises as its New York office, is net suable in New York under act Cong. 
March 8, 1887, § 1. requiring actions to be brought in the district of which the 
défendant îs an "inhabitant. " 

8. Appkabancb— Spécial Appearancb. 

If, after a défendant files ageneral noticeof appearance, the bill is amended 
80 that a demurrer thereto for want of jurisdiction will no longer lie, he will 
be permitted to amend his gênerai notice to make it spécial only, unless the 
complainant will stipulate to withdrawhis amended bill, and proceed on the 
original. 

Bill to Restrain Infringement of Patent. 

Motion to amend notice of appearance by limiting the same to a spé- 
cial appearance to set aside service of process and to dismiss. 

W. D. Edmond», for the motion, cited: 

Connor v. Bailroad Co„ 36 Fed. Eep. 273; Vannerson v. Leverett, 31 Fed. 
Eep. 376; Jessup v. Bailroad Co., 36 Fed. Eep. 735; Halstead v. Manning, 
34 Fed. Eep. 565; Manufacturing Co. v. Manvfacturing Co., Id. 818; Rem- 
stadler v. Reems, 33 Fed. Eep 308; Preston v. Fire Extinguisher Co., 36 
Fed. Eep. 721; Manufacturing Co. v. Manufacturing Co., 34 Fed. Eep. 818; 
Holmes v. Railroad Co., 9 Fed. Eep. 229; Denton v. International Co., 36 
Fed. Eep. 1; U. S. v. Yates, 6 How. 605; Hunt v. Brennan, 1 Hun, 213; 
Becker v. Lamont, 18 How. Pr. 23; Sullivan v. Frazee, 4 Eob. (N. Y.) 616. 

Salter T. Clark, for complainant, cited : 

Creighton v. Kerr, 20 Wall. 8; Norris v. Steam-Ship Co., 37 Fed. Eep. 279. 

Lacombe, J. That the court has power to allow a gênerai notice of 
appearance to be amended so as to make it spécial only seems to be well 
settled. U. S. v. Yates, 6 How. 605. The défendant prays for this re- 
lief solely, as it insists, because since filing the notice of appearance 
the bill has been amended so that it can no longer be demurred to for 
want of jurisdiction. The motion will be granted unless within five days 
after entry and service of this brder the complainant shall stipulate to 
withdraw his amended bill, and go to trial on the original bill. 

The défendant the Hamburg-American Packet Company further moves 
to set aside the service of process upon it because this court has no 
jurisdiction of the person of such défendant. The suit is brought by 
a citizen and résident of the state of New York to restrain infringement 
of a patent, and for damages. As such it is covered by the clause of sec- 
tion 1 of the act of March 3, 1887, which provides that no civil suit 
v.38F.no.4— 18 
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shall be brought against any person by any original process or proceed- 
ing8 in anyother district than that whereof he. is an inhaibitant. The 
Hamburg-American Packet Company is incorporated utader the laws of 
a European government. Its principal offices and place of business are, 
and always hâve been, sitnated in the city of Hamburg, Germany; ail 
ite diçeptors and stockholders being résidents of the German empire. 
The business of the said company is that of an océan carrier between for- 
eign ports and the port of New York. Its finaiicial agents in this coun- 
try are Kunhardt & Co.; and it advertises their office as its office in New 
York. By Kunhardt &Co., as its agents hère, its usual monetary and 
fihancial transactions are conducted, but the piers, to which its vessels 
corne are in New Jersey. There it receives and discharges cargo, and 
maintaifis aii 'office for thé tranôactibn of the matters immediately con- 
nected with its actua] industrial opérations in this country. Upon this 
state of facts the défendant the Hamburg-American Packet Company 
cannot be considered an inhabitant of the Southern district of New York. 
If the gérerai appearance be amènded as prayed, ah order may be en- 
tered setting aside the service of process upon that company. 



■lixjKHAET ». Mémphis & L. R. R. tb. et aZ. 

{Oirp'aU Court, W. D. Tennessee. February 14, 1889.) 

EiiMOTAi»:.OF Catjses-t-Applicatiok— TiMB OT PlLINâ. 

. If, tbe; pWit|! entitlçd to juolgment .by default for; any failure of his adver- 
Bar^jr to pie Ijisf pleading within the time prescribed by the Tennessee Code 
fàiltb enter judgment for the default, the opposite party may flle the plead- 
ing at any time, Indefinitely, as a matter of right;. without application to.the 
court to enlarge the time; wherefore a pétition fpr removal to the fédéral 
' court ils filea in time, iinder the act Of March 3, 1887, îf flled before or àt the 
time the défendant files his plea to the déclaration or complaint, although the 
original time allowed by Code has explred, as the r^ght of removal is co-ex- 
tensivé'with'the right to pléad, in silch a case. " 

6ASrE'--SfiEBlïT''S Rb4'0KN-— AMÉkioMENT. 

ilf the pliaintifl hâve leave to amend a shèrifPs return showîng parties to 
hâve been.seryed, not before so appearing onthe.recprd, this necessarily ex- 
tei^ds thé defèndant's time for pleading iadefiiiitely, under the Tennessee 
praetice, and the time for remôvàl is likewise éxteHded, since he cannot be 
compel]ed to plead in such acase, within the stattitory limit, under the pen- 
alty of a forfeiture of his option of removal if he 4o not waive the irregular- 
ity, and remove or plead. 

Same— Plbas in Abatement. 

If the défendant flle pleSs in àbatëmënt to the wrît within the tiine limited 
by theTennesseeCodeforfllingpleas, or within any subséquent time belong- 
ing to him as a right becaqse of the fp,ilure of the plaintifl to take a default for 
want Of a pléà, or because of an ' order of thé cpui-t allowing time to plead, 
this extends indefinitely the time for pleading to the déclaration or complaint, 
and untlt the pleas in abatement are disposed of, and the right of pleading to 
the déclaration or complaint has expired, the right of removal lasts. If, then, 
neltber àh order of the court nor any gênerai ruléofpractice flx some time 
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, . as B lîmit for f iirther pleading» tberigbt of ramoval continues as long as the 
TigM to pleàd lasts, and a reraoval pétition ia m time, flled at or before tbe 
timeof pleadingto tbe déclaration or complaiht 

On Motion to Remand. 

Tarley & Wright, for the Taotion. 
W. 6. Weaiherford, contra. 

Hammond, J. The déclaration in this case was filed Marcli 21, 1888, 
■within the first three days of the term to which the writ was returnable, 
and strictly in accordance with law and the practice of the court. Thomp. 
& S. Code Tenn. 4238; Mill & V. Code Tenn. 5010. The défendants, 
by the next succeeding section of the Code, had "the first two days after 
the time âllotted for filing the déclaration" to appear and demur or pléàd; 
"otherwise the plaintiff ntiay hâve judgment by defàult," says the same 
section. Thomp. & S. Code Tenn. 4239; Mill & V. Code Tenn. 5011. 
But they did not do this, nor did the plaintiff take any judgment by de- 
fatilt, nor was any step taken by either party until April 25, 1888, when 
the défendants — still during the appearance term — filed a plea in abate- 
ment to the writ, and asked that it be quashed. On the 28th of April 
the plaintiff filed an affidavit, and on his motion the sheriff was allowed 
to amend his retum so as to show that he had served the summons upon 
one Jones, not only as the agent of the défendant Company, but also as 
the agent bf other défendants named in the writ as trustées bf that Com- 
pany. Ih this condition bf the record the March or appearance term of 
tbë^ court adjoumed on the I8th day of May, 1888, and during the next 
Bticceèdîng Mày term, on the Ist day of June, 1888, the trustées so 
named filèd their plea in abatément, whereupoti, oii Jun65th, the plain- 
tiff filed his demurrer tb the last-mentioned plea, ànd a replication to the 
first-mentioned plea in abatemênt, denying its avérments. On the 2d 
of July, 1888, the court sustained the plaintiff's said demurrer, ànd by 
the order of the court the "said défendants are allbwed to plea4 fùrther 
to plaintiff's déclaration." But on the 7th day of July, 1888,— still 
during thé Mày term, — the rerhoving défendants filed their pétition and 
bond for removal tp this court, and on the llth day of July an order 
Was entéîed in that court that the case be removed. This motion is now 
made to remand solely on the ground that the pétition for removal was 
not filed within the time required by the act of congress of March 3, 
1887. ■ ■ ' ■ 

By the third section of that act the time designated for filing the péti- 
tion to rem ôve is thus defined: 

"He may rnake and file a pétition in such suit in siich state court at the 
time, or anytinle before the défendant is rt'quired by the iaws of the state or 
the ru le of the state court in whieli such suit is brought, to answer or plead to 
the déclaration or oomplaint of the plaintiff, l'or removal," etc. (24 St. 554;) 
Act Aug. 13, 1888,: §3, (go St. 435.) .. 

It seemed to me at fiiat that it was entirelyclear that this .pétition wàs 
ûot in time* and that it should hâve been filed within or beloré the two 
days allow«d to the défendants to plead by the section of the Tennessee 
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Code already quoted, but a careful examinatiod of the record, and an 
investigation of the state practice, bas convinced me to the contrary. In 
the first place, the défendant who filed this pétition, the défendants Dow, 
Matthews, and Morgan, described as trustées of the défendant railroad 
Company, were not before the court at that time. At least, by plain- 
tifiPs own confession in pleading, the return of the sheriff as originally 
made did not show them to hâve been served with process, and the 
amendment making that showing was not allowed or made for more 
than a month after the time to plead had expired. He could not then 
bave shown by the return, as it stood, that he was entitled to a judg- 
ment by default; and, if he could not takejudgment by default, surely 
there was no compulsion on the défendants to plead, althongh they may 
hâve been served in fact. The order allowing the amendment of the 
return says it shall relate back to the date of the original return, but 
this could not act retroactively to put the défendants in default at that 
time, and impose on them a compulsion to plead before the amendment 
was made, or to fix a limitation upon the privUege of removal by ex- 
piration of time to plead under thèse seqtions of the Code, which did not 
exist without the amendment. The plaintiff could, by more speedily 
amending the return, bave put the record in a condition to bave given 
him the right to proceed at that time to judgment by default; but this 
he did not do, and it does not appear that, wit^iin the first five days of 
the term allowed by the section of the Code qndçr considération for filing 
their pleas, the défendants were "required" to answer or plead, to use 
the language of the fédéral statute for removals. They were not bound, 
I should say, to waive the defective return, and to plead, thereby in- 
curring the duty of applying for removal within those days, under 
penalty of forfeiting their option of removal to the fédéral court. In- 
deed, the Code does not seem to be imperative tliat the plea shall be 
filed within those five days, or not at ail, without some leave of the 
court enlarging the time, as was the fact in the Nevada case cited by 
counsel, — Wedekindv.SouAem Poe. Ciî.,36Fed. Rep.279. Weknowthat 
such is not our practice, but that without any leave of the court, and as 
a matter of right, the parties may, on either side, gp on with their plead- 
ing, even after default, until the adversary party objects by some motion 
to take advantage of the default, and this advantage must be taken be- 
fore the defaulting party bas cured the defect by pleading in fact; and 
unless the advantage sought to be taken of the delàult be strictly pur- 
Bued, it is always considered as waived ; or, in other words, pleading on 
either side is a matter of right with us, notwithstanding any default as 
to time of filing the plear, at any time before there is a judgment 
upon the default which stops that right. Pleadings are never stricken 
from the files, or, rendered other wise nugatory, because they are not filed 
within the times prescribed by thèse sections of the Tennessee Code, or 
because the previous leave of the court to file them bas not beèn had, 
nor are they filed, when so out of strict time, by any indulgence of the 
plaintiff, or consent of his, or by any indulgence of the court, or by its 
leave; not at ail, but always as a mutter of right, as long as the other 
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Bide does not choose to take a default strictly according to his right to do 
that thing, and he cannot take it in any other way but strictly. De- 
faults are stridisdmi juria with us, and no pleader needs to apply to the 
court for relief against them until his adversary bas in fact taken ad- 
vantage of his default, or is about to do so, and even then, on good cause 
ehown, the court mây "enlarge" the time for pleading, or "excuse" the 
failure to plead within the time prescribed. Thomp. & S. Code Tenn. 
4241; Mill. & V. Code Tenn. 5013. This bas always been the practice 
of the Btate, founded in the common law, encouraged by législation, by 
the courts, and in every way, in practice. It is perhaps the main cause 
for delays in pleading, for adversaries are not quick to press defaults; 
and if, as in other states, the failure to file a pleading in time were made 
self-acting, — self-executing, — so that no relief could be had except upon 
good cause shown to the court, and the courts should be strict in that 
regard, then promptness in pleading and procédure would be a necessity. 
But this bas not been onr habit, and the right to plead at any time be- 
fore default extend into judgment is a fixed right in our practice, and 
this will explain why the cases cited from other states construing this 
section of the act of congress in its relation to the time of filing. the pé- 
tition for removal may often not apply to this case. Elsewhere the gên- 
erai rule may be that it requires an order of the court to enlarge the time 
of pleading, but with us the reverse is the rule, and it requires an order 
■of the court declaring the default to close the privilège of pleading at. 
will, so far as relates to the time of pleading, at least. It is acarcely 
necessary to oite authorities for this statement of the practice, but it may 
be first observed that the language of the Code itself bears it out. The 
penalty for not filing a déclaration within the first three days of the term 
is that, "upon motion of the défendant," the suit may be dismissed, and 
for not filing the plea within the next two days, that the plaintifF"may 
bave judgment by default," and if either party fails to plead at each sub- 
séquent step within two days, it is "on penalty of having the suit dis- 
missed, or judgment taken by default;" and no other conséquence what- 
ever is deelared or provided for by the statutes theraselves. Thomp. & 
S. Code Tenn. 4238-4241; Mill. & V. Code Tenn. 5010-5013. Judge 
•Caruthers, in his "History of a Lawsuit," from which we ail take our 
first lessons in practice in this state, traces the steps, and describes the 
practice, as I hâve indicated. Caruth. Lawsuit, §§ 97, 171, 172, 278. 
He says, in speaking of the failure of the défendant to move for a judg- 
ment by default for want of a déclaration filed in time: "Until it isdone, 
-the plaintiff may at any time file his déclaration." , Id. § 171. Again, 
descrjbing the practice of calling the plaintiff out before taking judgment 
by default for want of a déclaration, he says: "As he is called to corne 
and file his déclaration, it would seem that he might corne and file it, 
xilthough he had neglected to do it before, It would seem to be a mock- 
ery to call him to do a thing, and then not let him do it." The same 
practice, of course, applies to defaults by the défendant. To show the 
antiquity of this practice, and that it is such a légal right that it is error 
ito deprive the party in default of his privilège of filing his pleading at 
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ariy tîÉàb befôre 'the entry of a judgment upon the default^ inay be cîted: 
Mïidley^J Jbhnâmi, X Overt. 344j Tumerv. Garter, 1 Head, 520; Byrd v. 
Banh,2Bm,n, 48. , 

The local rules of practice in the court from which this case cornes, 
citëd by counsel in his brief for défendants, which fix the motion days 
upon which defaults may be taken, are based on this settled practice,: 
which on &e "whole may be said to be contrived so that he who would 
take advÉûtage of a defauît in the time of filing a pleading shall do it 
only at certain fixed times, when the one in default may hâve an oppor- 
tunity to resist the application for cause, if he hâve not in the mean 
time filed his pleading. Moreover, thèse sections of the Code do not re- 
quire pleas "to the déclaration or complaint" to be filed within the time 
limited ;by them, only, or at ail, if the défendant haa any défense bj^ 
motion to diemiss, by demurrer, by plea in abatement, or other dilatory 
plea like thèse. It is only in the absence of such dilatory or prelimi- 
nary défenses that thèse sections can be said to fix a tinie within which 
a plea "to the déclaration or complaint" is due, and consequently to fix 
a time by which the right of removal is limited under this act of con- 
gress. If the dilatory or preliminary pleas be flled, the Tennessee Code 
is obeyed, and the "requirement" of that statute is answered; but the 
kind of pleas mentioned in the act of congress, and the time for filing 
them, remaîû subject to the future exigencies or contingencies arising in 
the progïess of the case. Under such a practice, which has been detailed 
with fullness to exhibit the force of what is about to be said, it is quite 
difficult to détermine just when the time for removing a oase must ex- 
pire under this liew act of congress, even when considered in its simplest 
form,without relation to the complications appearing in this case, arising 
out of the oharactèr of the pleas, as pleas in abatement to the writ, and 
as nol beîng' ih any strict sensé pleas to the déclaration; for it will be 
observed that the act of congress does not limit the time by any other 
character of pleading than one "to the déclaration or complaint of the 
plaintifi^'^-whatever thatmay mean; whether in the broad sensé it in-' 
tends to describe any kind of pleading in the suit and to require the re- 
moval to bé made substanfially, as the act of 1789 did, "at the time of 
êhtering his appearance in such state court," (Act 1789 * c. 20, § 12, 
1 St. 79;) or to describe only pleas in a technical sehse, as contradistin- 
guished from demurrers and the like, which, while going to the déclara- 
tion, are not pleas; and as contradistinguished from pleas in abatement, 
which, while they are pleas, are only to the writ, and not to the declara- 
tioù or complaint. I havé been inclined to think that the authors of 
this act of congress meant to use the phrase "tô answer or plead to the 
déclaration or complaint of the plaintifl'" in the broad sensé just men- 
tioned, and not the other, for' it does not very obviously appear why the 
distinctions of the other and stricter sensé mentioned should be observed 
in this matter; but the départure' fVom the aCt of 1789, which bas beeii 
always acknbwledgedand characterizeid as a masterpiece of législation, 
éxpressing with précision its exact rti^ning, is too plainly conspicUouS 
to admit of that constriiction. If this new act iiitehded to ïestore th« 
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obviously uniform and wise régulation of the act of 1789, that the de- 
fendant should déterminé once for ail when he fifst came into the state 
court whether he would make his défense there or exercise his right of 
removal, it could not hâve ùsed any language so exactly expressing that 
intention as that of the act of 1789 itself; but, not doing this, we must 
interpret the language used in thisTery ind^finitely expressed and ob- 
scure act as best we may, according to the practice in each state. It is 
also quite clear that it did not intend to allow the latitude of time per- 
mitted by the act of 1875 for removal " before or at the term at which 
said cause could be first tried, and before the trial thereof." Act Marbh 
3, 1875, § 3, (18 St. 470.) Why the défendant should be allowed in 
the state court to takô any dilaitory procédure preliminary to the plea to 
the déclaration,— as a plea in abatement tO'the writ*, a demurrer to the 
déclaration, etc., — before any limitation for the right of removal should 
operate, may not be quite so clear, but that he is allowed to do so seems 
plàin enough. This court held in Gavin v. Fance, 33 Fed. Rep. 84, 92, 
that the filing of an answer prematurely — that is, before the time speciflc- 
ally fixed by statutes or rulé of court-^did not terminate the right of 
removal, and that a removal pétition filed before the time allowed for 
pleading had expired was in time; and it was intimated that the expira- 
tioh df ïhât time would termiriate the right of reinoval. This is true, 
however, oûly in the gênerai aense. Whenever there is fixed, whether by 
statute, 'rule of practice, or a spécial order in the particular case^ a spec- 
ified time- to plead, the términation of that time closes the right of re- 
movâtl. But where there is no specified or fixed time operating to, close 
thé right bf pleading, the right ôf removal lasts as long as thé right bf 
pleadîtig doés, and that time which closes the one, closes the other. 
When, tHerefoi'e, the défendant doés not plead iJî'ithin the time mentioned 
ift thë sections of the Tenùess'ee Code already cited as giving the plaintiff 
the right to a judgment by default, and the plaintiff does not chriose to 
proceed against him for the default in the manner allowed by the prac- 
tice, the time to plead is ipso facto enlkrged indefinitely, and he may file 
the pétition for removal at any time before he pleads in fact, or simul- 
taneously along with his plea, but not after\tàrd&| I should thinkjbe- 
cause the language of the act of congress is, "at the time, or any time 
before, the défendant is réquired by the laws of the staté," etc. If he file 
the pétition along with his plea, he is within the time réquired, because 

: by his own aot of pleading he fixes a time whiçh before was indèfiriîte and 
ùnsjjeeifiéd by a day certain; but likewise by that act he terminâtes his 
right tp plead by himself fixing the limitation upon it, and along, with 
it Jhe fiSes the limitation of his; right to remove. So his pétition for re- 

, ihovaï jàiiiist not be filed after his plea, or it is too late. In Gavin v. 

, Fancç,.„«i^r«, the answer that -iyas filed, and ijvhich was held not tp ter- 
minate the right of removal, was filed before the time which was ifixed 
by a day certain to plead, which is not the case hère. As long as some 
particular time, which is specified as the time within which the plea is 
allowed, lasts, the language of this act of congress already quotëd opér- 
âtes ex vi termini to keep open the right of removal ; but, when no time is 
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anywhere specified, necessarily, ît must close with the act of pleading 
itself, and the removal pétition must be filed either before or at the time 
of pleading to the déclaration. 

This disposes of the case, unless the filing of the pleas in abatement 
terminated the right of removal under this ruling. But it is plainly 
manifest that they did not. Howpver it may be elsewhere, in Tennessee 
a plea in abatement is not a plea "to the déclaration or com plaint of the 
plaintiÉF," — to use again the language of the act of congress. It goes to 
the writ only, and in this case challenged the truth of the return of the 
eherifif. If the décision be in favor of the plea, the writ, and of course, 
along with it, the déclaration, abates; but, if the décision be against the 
plea, the judgment is always, as it was in this case, respondeat ouster, and 
the défendant is allowed further time to plead to the déclaration, — gen- 
erally a specified time named in the order of the court, though in this 
case no time was fixed. The very object of the plea was to détermine the 
fact whether.the writ and its service required the défendants to plead to 
the déclaration, and there can be no doubt under our practice that the 
défendants were not required to plead to this déclaration until their plea 
in abatement was disposed of, and then, both by this particular ordér of 
the court, which failed to fix any limit of time for pleading, and by the 
usual practice, they had an indefinite time to plead. the déclaration, after 
the demurrer to the plea in abatement had been sustained. Caruth. 
Lawsuit, §§ 183, 186, 187; Morgan v. McCartv, 3 Humph. 147; Robb v. 
Parker, 4 Héisk. 58, 70; Battdle y.RoUing MiU Oo,, 16 Lea, 355, 365, 
868. If the order allowing the; défendant to plead over had fixed a 
day certain within which to plead^ or if the rules of practice in such' 
a case should fix a day certain, that.day's ending would terminate the 
right of removal, unless the time were previously enlarged. But neither 
of thèse conditions existed, and the removal was in time. Motion over- 
ruled. 



LooMis et al. v. Rutland R. Co. 
{Cireuii Court D. Vermont. March 80, 1889.) 

BQurrr— Pbactick— CosTs. 

The grantees of a lease brought a bill in equity, alleging that the lessor 
claimed that the lease would terminate with the death of the original lessee, 
and asking for a reformation of the lease if such was its construction. The 
Ifessor answeréd, asserting such claim, and testimony was taken showing that 
the lease Was to be terminable by the élection of the lessor to take certain 
property on the leased premises at its value; and the lessor submitted to a 
decree establiahing such construction. Held, that the orators were entitlèd to 
the costs of taking their testimony and the decree, but not to the costs of 
the bill. 

In Equity. 

William O. Shaw, for orators. 

Charles A. Prouty, for défendant. 
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Wheeler, j. The défendant leased water front to a grantor of the 
orators for a wharf, reserving the right to terminale the lease and take 
the wharf at its value. The lèase run to the lessee, without naming 
heirs, assigna, or représentatives. A person proposing to purchase the 
whole interest of the orators and défendant was informed by the officers 
of the défendant that they claimed that the whole would belong to the 
défendant upon the death of the original lesSee. He informed the ora- 
tors of this claim, and abandoned the negotiations because of it. They 
brought this bill to hâve the lease reformed, if by its ternis as drawn it 
would terminale by the death of the lessee. The answer asserts the 
claim, and that the lease as drawn expressed the true meaning of the 
contract. The testimony shows that a conlinuing lease, terminable only 
by an élection to take the wharf at its value, was intended. The de- 
fendant at the hearing admits that such is the effect of the lease as 
drawn, and submits to a decree establishing that construction; but dé- 
nies that the orators are entitled to costs. The bill does not allège any- 
thing more than that the officers of the défendant claimed that effect 
from the lease, as a matter of opinion, upon the légal construction of the 
lease, without any practical effect upon any rights of the orators. A 
demurrer to it would hâve probably made an amendment necessary. 
The answer made the taking of testimony prudent, and a decree proper. 
The orators would, on demurrer to the biÛ sustained, hâve been liable 
to pay costs, as well as to lose their own to that time, by rule 36. The 
défendant did not demur, nor become in any manner entitled to costs. 
Costs in equity cases are always somewhat controUable by discrétion. 
In this case the orators appear to be justly entitled to the costs of tak- 
ing their testimony and of the decree, and not to the costs of the bill. 
Let the decree entered be without costs as to bill, and with costa subsé- 
quent to the bill. 



Adams et al. v. Kehlor Milung Co. et al. 

(Circuit Court, E. D. Missouri, M. B. April 12, 1889.) 

Attobnkt and Client — Compensation Out of Fund. 

In a suit to set aside a fraudaient conveyance, in which other creditors in- 
tervene and secure beneflts from the litigation, the court, having the fund in 
its control for distribution, will award a sum therefrom in payment of com- 
plainants' solicitors. 
Same — Costs Taxed aoainst Défendant. 

1^0 fee can be taxed against défendants in such case, ezcept the fee of $30 
allowed by Eev. Bt. U. S. § 834. 
Same. 

Compensation for the services of the solicitors in obtaining the judgment 
in the state court on which the suit to cancel the fraudaient convayance is 
founded, cannot be allowed in the latter suit. 

In Equity. 
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Bill by Henry Adams and others against the Kehlor Milling Company 
and others, to set aside a fraudulent assignment. Decree for complain- 
ant, and for other creditors who intervened, See 35 Fed. Rep. 433. 
The complainants' solicitors moved for an allowance for their services, 
to be taxed as costs in the case. ; 

MUs & Mitcraft, for complainants. 

G. M. Stewart, for défendants. . ; 

Thayer, J. In accordance with the decree heretofore entered, (35 
Fed. Rep. 433,) the master bas filed his report. An application is now 
made by complainants' solicitors for an allowance of attorneys' fées, to 
be taxed as costs against the défendants. The claim, as made, appears 
to , be ; a claim for compensation for services rendered as solicitors for com- 
plainants in this case, and also for services rendered to complainants in 
the statecourt, in obtaining a judgment against the Kehlor Milling Com- 
pany, on: which the prOceeding in the fédéral court was based. It is 
clear that this court bas no authority to tax against the défendants any fées 
due from the complainants to their solicitors for services rendered in the 
suit in the state court, altbough the judgment obtained in that suit forms 
the basis of the, proceeding in the fédéral court. It is equaUy clear that 
the costs as between solicitor and «lient in the suit pending in this court 
cannot be taxed against the défendants fora greater sura than the statute 
allows. It is well settled that whenï under a bill filed. by one benefici- 
ary in a trust, in behalf of himself and ail other beneficiaries, a fund is 
recovered and brought into court for distribution, the court may tax a 
reasonable solicitor's fee as costs, iand order itto be paid out of the fUnd 
BO recovered. . Trustées y. Greenmght 105 U. S. 527; Banking Co.v.. Pet- 
tus, 113 U, S.. 116, 5 Sypk Ct. Rep. 887* This rule rests upon the ground 
that where one litigant bas borne the burden and expense of a litigation 
that has inured to the benefit of others as well as himself, those who hâve 
shared in the benefits should contribute to the expense. In that class 
of cases it is customary to tax against the fund realized a fee in favor of 
complainant's solicitor, before any distribution is ordered. But even this 
rule would not authorizë the court tô tax the cdsts as between solicitor 
and client against the défendants. Défendants are iiable for a fee of 
$20, taxed liildéir section 824, Rev. St. U. S. If ia,ny further fee is taxed, 
it must be taxed against a fund actually or constructively in the custody 
of the court for the purpqse of distribution. The inagter has reported 
jthat under th^cjecree heretofore made the amount due to the complain- 
ants from the défendants is $1,281.94. He also reports that J. M. Whit- 
comb, Jack & Co., and Henderson, Freen & Co., who, as unsecured credr 
itors^ of ;the Kehlor Milling Compsiny, baye intervened in the cause sincé 
the decree was rendered, are entitled to further amounts aggregating 
$2,617.15. The parties who bave ^o intervened bave unquestionably 
^b^^ béne^Jtiëd by the l^jtigation iû^uguratedby complainants in^ behalf 
of ail unsecured creditors, and, under .the rule announced in the case 
of Trustées v. Greenough, supra, they should contribute ratably to the 
payment of a reasonable fee to complainants' solicitors. A final oyder 
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will bç! made on the report, ofthe master directirig;the' défendants to pay 
into court the sum of $3,899.09 for distribution between complainants 
and iattervenorSj.in the proportion recommended bythe master. A sum 
e(][uiYalent to 10 per cent, of that amount will be taxed against and paid 
but of the fund to rcomplainantsi solicitors. The défendants will also be 
required to pay into court the costsof the suit. 



Windsor Sav. Bank v. McMahon et cd. 

{Oireuit Court, 8. D. lowa, W, B. April 6, 1889.) 

l; ' Nesotiable iHBtBiTMENTs — Negotiabilitt— Certainty HT Amount— Law- 
Mekchant. - 

A Btipplation in apromissory note, makingtheinBtallmentBof interest, àtid, 
wlien due, the principal, payable at a given place, "with exchangp Qijîîew 
York," renders thè note nôn-negotiable under thelaw merchant, as It cannot 
be known until the times of payment arrive what the rates of exchange will 
be, and the amount necessary to discharge the note is therefore uncertain. 

3. SAME — JUBISDICTION OF FEDERAL COURTS. 

Under act Cong. 1875, providing that the fédéral courts shall hâve no juris- 
diction of a suit founded ohacontract in favor of an assignée unless the as- 
signor could haye prosecuted; the suit inthe same court, "except in cases of 
promissory notes, negotiable by the law-merchant, and bills of exchange, " the 
negotiability of a note, 8o far as is necessary to détermine the question of ju- 
risdiction, is governed wholly by the rules of the law-merchant, regardléss of 
the Btatutory provisions, of the state in wbich the action is brought. 

In Equity. Bill for foreclosure. 

The Windsor Savings Bank, assignée of William B, Somers, brought 
this bill against S. A. McMahon and others, to foreclose a mortgage exe- 
cuted by said McMahon on land to secure the payment of a note tO said 
Somers. 

L. W. Ross, for complainant. 

Wright, Baldwin éc Hcddane, for défendants. 

Shiras, J. This suit was brought for the purpose of foreclosing a 
mortgage executed by S. A. McMahon, given tb secure the payment of 
a promissory note for $14,000. The note bears date at Council Bluffs, 
lowa, and provides thaf'both principal and interest payable at the office 
of J. W- and E. L. Squire, Çouncil Bluffs, lowa, with exchange on New 
York." The jurisdiction of the court is now questioned by a suggestion 
on behalf of the défendant that the note is payable to the order of Will- 
iam B. Somers, and it is admitted by the parties that at the date of the 
bringing the suit the mortgagor and payée of the note were citizens of the 
state of lowa. Under the provisions of the act of 1875, in force when 
the suit was commenced, this court has not jurisdiction of a suit founded 
pn a contractin favor of an assignée, unless the assigner could bave pros- 
ecuted the same in this court in case no assignment had been made, 
"except in cases o/ promissory notes negotiable by the law-merchant, and 
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bills of exchange." Under the agreed facts this court has not jurisdiction, 
uniess the note sued on is negotiable, according to the principles of the 
law-merchant, for it is admitted that when the suit was brought the 
payée and assigner of the note and the principal défendant were citizena 
of the same state. The point is whether the provision that the princi- 
pal and interest are payable with exchange destroys the negotiable char- 
acter of the note, according to the principles of the law-merchant. The 
question is not whether the note may be negotiable under the provisions 
of the state statute. The state législature may déclare that ail instru- 
ments or contracts for the payment of money are negotiable, and shall 
possess the incidents pertaining to negotiable paper; but that would not 
change the test of negotiability fixed by the act of congress of 1875. That 
test is negotiability according to the principles of the law-merchant, not 
according to the provisions of the state statute. It is not a question of 
the trae intent and meaning of the contract as defining the rights of the 
parties thereunder, in which case the rule of the state statute would be 
obligatory upon this court, as well as the courts of the state, in ail matters 
wherein the state statute controls or defines such rights, and thus forms 
part of the contract of the parties. When the act of 1875 was passed it 
deuied jurisdiction to the courts of the United States in ail cases wherein 
the cause of action had been assigned, uniess the assigner could hâve 
instituted suit in the fédéral court, except in cases based upon promis- 
sory notes, negotiable by the law-merchant and bills of exchange. 

As already stated, the question is whether a note which provides that 
the several installments of interest as they corne due, and also the prin- 
cipal sum, shall be paid at Council Bluffs, lowa, with exchange on New 
York, is or is not negotiable according to the rules of the law-merchant. 
Upon this question, the authorities are not in accord. The gênerai rule 
has long been established that certainty in the sum to be paid is one of 
the éléments essential to render notes negotiable. Many cases hold that 
the spirit of the rule is observed if the principal sum to be paid is made 
certain, even though there may be some slight addition by way of inter- 
est or exchange to be madé thereto. While the argument in 'support of 
the conclusion is certainly plausible, yet the difficulty with it is that it 
opens the way to introducing too many uncertainties; that it may ulti- 
mately obviate the rule itself; and that is not advisable. If we adhère 
to the principle that, to render a note negotiable, the amount to be paid 
at maturity must be ascertainable from the face of the note, without resort 
to évidence dehors the instrument, we hâve a fixed and certain rule for 
guidance; but, if we départ from this principle, doubt and uncertainty 
will arise as to the true character of notes and other like instruments for 
the payment of sums depending on contingencies. If there was a fixed 
rate of exchange established by law, or if the note provided the rate to 
be paid, so that from the face of the note it could be computed what the 
exchange would be, then the note itself would contain aÛ the facts neo- 
essary to be known in order to ascertain the sum necessary to be paid at 
maturity in discharge of the obligation of the maker, and in that case 
there would not be any uncertainty in the amount of tlie note. When. 
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however, the provision is that, as each payment of interest cornes due, 
the amount thereof is to be paid at Council Bluffs, lowa, with exchange 
on New York, and the like provision as to the principal sum, it is évi- 
dent that every payment of interest and principal is uncertain in amount, 
in that it dépends upon the rate of exchange charged atthe timethe pay- 
ments corne due, and this rate cannot be determined from the face of the 
note, nor by référence to any law or fixed rule, but is dépendent upon 
what may be the rate current at the several times the installments of the 
interest and the principal are payable, and this rate cannot be known 
until the time of payment arrive, and then only by évidence to be gath- 
ered from banks or other dealers in exchange. In ascertaining the amount. 
now due upon this note and the unpaid coupons, it is necessary that év- 
idence be introduced showing the rate of exchange current in Council 
Bluffs, lowa, at the several dates of the maturity thereof. Thus we find 
that the élément of certainty in the amount to be paid is wanting, and 
unless the court adopts the principle that it is not the fact of uncertainty, 
but the amount thereof, that controls the question of negotiability, it 
must be held that the note sued on lacks an essential requisite of nego- 
tiability. 

The contract evidenced by the note binds the maker thereof to pay 
the installments of interest and the principal, with exchange on New 
York, and the latter provision is just as much a part of the contract as 
are the provisions touching the principal sum and the interest. Resolv- 
ing the contract inlo its several parts, we find it to be a contract for the 
payment of the principal sum of $14,000 in five yoars from date, for the 
payment of $490 every six months as interest, and for the payment on 
each instaJlment of interest, and also on the principal sum when paid, 
of the current rate of exchange between Council Bluffs, lowa, and New 
York. The party is bound to pay this current rate of exchange, as a 
part of the contract. The amount thereof is left wholly dépendent on 
what the rates may be when the several payments come due, and there 
is no légal or business rule by which the amounts can be ascertained un- 
til the day of payment arrive. It is difficult to conceive of any other 
provisions that could hâve been incorporated into this note that would 
hâve rendered the amounts to be paid more uncertain than this one 
touching the payment of exchange. True, the fluctuations in the rate 
of exchange may not bave been very great, yet this could not hâve been 
foreseen with certainty when the note was executed. When the note was 
signed it was impossible to know whether the rate of exchange to be paid. 
upon the principal sum when it matured five years thereafter would be 
one-tenth of one per cent, or one per cent. Therefore it is clear that, 
unless we abandon the rule of requiring certainty in the amount to be 
paid at maturity as an essential élément in negotiable paper, this note 
cannot be held negotiable under the principles of the law-merchant. 

Counsel cite a number of cases wherein it bas been held that provis- 
ions waiving the benefit of appraisement or exemption laws, or for the 
payment of attornej''s fee and the like, do not destroy the negotiability 
of the note containing them. Thèse provisions do not affect or render 
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imcertaiû tte amount to be paid:at the maturity of the papfer. : If -thé 
note is prortiptly paid àt maturity , thèse provisions do not come into ef- 
feot. ! They are intended to define thé righta of the parties in case the 
pote is not paid, and the holder is obliged to resort to l^al means for 
the collection thereof. They arelheld to be provisions, outside the con^ 
trâict of payment of the note, and! mot affecting iU In. thé case at bar, 
the, obligation to pay exchange is part of the contract of payment, and 
caniiot be separated thérefrom. When each payment of interest matured, 
asweU as when the principal came due, the niaker of the note was bound 
to pay the amount of exchange aocording to the then current raté, as 
well as the a.mounts of the interest and principal. Paper, to be negotia- 
ble under the law-merchant, must define by its terms what the obliga- 
tion of the maker is, so that, as it passes from hand to hand in the busi- 
ness world, it may be ascertainable from the face of the instrument what 
is demandable from the maker; If there inheres in the contract of pay- 
ment an élément of uncertainty of suoh a nature that, as éach payment is 
liiade, it is necessary, in order to détermine the sum that must be paid 
to fulty discharge the contract, to make inquiry tduchihg an extrinsic 
fact, and ascertain by such inquiry what the rate of exchange is at a given 
point between that place and New York, it certairdy seems that such an 
instrument is not "a courier without luggage," but, on the contrary, is 
hampered by the absolute necessity, imposed by its own terms on the 
maker, of ascertaining, as, each payment matures, what the exchange 
upon the interest or principal amounts to at the rate then prevailing at 
the place of payment. 

Counsel hâve not cited, nor hâve I been able to find, any décision ot 
the United States suprême court upon the exact question. It may be, as 
counsel urge, that the suprême court, having regard to what it is claimed 
is the common understanding in the business community, may hold 
that notes containing the provision found in the one now in question are 
negotiable., When, however, the jurisdiction of the court is involved,as 
in the présent instance, it is the safer rule not to entertain jurisdiction 
when reasonable doubt exists, as it is better for the parties to bave resort 
to a court whose jurisdiction cannot be assailed, especially in cases 
wherein the title to realtymay become involved. But it cannot be said 
that in this circuit we are without controlling authority on the point, as 
in the case of Hughitt v. Johnson, 28 Fed. Rep. 8 65 j the circuit judge 
held, in a case pending in the Eastern district of Missouri, that a clause 
binding the maker to pay exchange rendered the amount payable upon 
a note uncertain, and defeated its negotiability. If, then, the note sued 
on is not negotiable, this court had not jurisdiction when the suit Wâs 
brought, and the order must be that it be dismissed without préjudice. 
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Westéhn Land & Emigration Co. v. Guinault, Recûrder, et al. 

{OireuU Court, E. D. Louitiana. Màrcli 14, 1889.) 

Taxation— Salb fob Non-Patmekt— Prbscbibed Liens. 

Act La. 1882, (LawB 1884, § 5,) relating to sales for taxes, provides that "the 
purchasèr shall however assume and promise to pay, and Bhall take said 
property subiect to, ail unpaid taxes on the same due subséquent to Decem- 
ber 31,: Ï879. '' Held, that the act did not hâve the eilect of reviving against 
the property sold liens for taxes which had become barred by limitation. 

In Equity. On demurrçr to biU. 

Bill by thé Westèni' Land & Emigration Company, a corporation of 
India,na, against George Guinault, recorder of mortgages for the parish 
of Orléans; G. Harrison Parke^r, state taç collector of the First munici- 
pal district of New Orléans; IsaacW. Patton, state tax collector for the 
l'ourth, Sijçth, and Seventh districts, and the city of New Orléans — toxe- 
ptrain the collection of a tax. The bill allèges, among other things: 

"(1) That in the year 1884 the gênerai asSembly o£ the state of Louisiana 
enacted an act entitled «An act to provide for the sale of property bid in for 
and adjadiciited to the state, and of property on wbich taxés are due the state 
prior to Dècember 31, 1879, to regtilaté in what raannér said sales areto take 
place; to provide for thé payméht and cancellation of ail incumbrances, and 
of ail taxes due prior to Dècember 31, 1879: to establish the validity of sales 
made in cOmpliance hetewith; to provide for the payment of çosts inourred 
under this a6t, and for thé paymertt of unpaid costs incùrred in advértisijig 
and offering for sale immovable' property ; to enforce the pàyment of taxes 
which were due to the state pfibr to Dècember 31, 1879; and to providfe how 
the payment into the State treasury shall be made bf mottey reallzed to the 
state from the enforèemént of this act,' — being àct No. 82 bf the Acts of 
Louisiana for the yeàr 1884, approved on the lOth day of July, 1884. That 
James D. Houston, late state tax collector for the uppei: district of the city of 
New Orléans, in compliànce with the provisions of said act, did advertiseand 
ofEer for sale variousf and sundry squares and lots of grbiind situated in the 
rirst, Poùrth, Sixth, and Seventh districts of the city of Kew Orléans, and, 
haiving f ulûlled ail the requirements of said act, didduring theyears 1886 and 
1887 Béll and adjudicâte uiito Domingo Negrotto, Jr., the followiiig deSeribed 
squares and lots ofgrouhd,to-wit: * * * That, in cbmpliance with said 
adjudications, the said Dbniingo Xegrottb, Jr., did pay unto the said James 
D. Houston, then state tax collector for the upper district of the city of New 
Orléans, the priée at which said squares and lots of groiind were adjudîeàted 
to him, respectively, and the sïiîd Hoviston thereupon gave to the saîd Ne» 
grotto a recèipt for thë- priée of said property so paid unto him, together with 
& pro(^-verbal oi ihe ëàle of each of said properties, entitling him as adju 
dicatee to a deed for eadh of said properties, as provîdèd by the said act No. 
82 of the acts of the state of Ldûisiana for the yeàr 1884 aforesaid. Tliatin 
compliance wilh section 5 of the said act No. 82, approved July 10, 1884, above 
referred to, the said D. Negrotto, Jr., the purchasèr oï said squares and lots 
of ground aforesaid, did assume and promise to pay,- and did take said prbp- 
éïty subject to, ail unpaid taxes on the same due subséquent to Dècember 31^ 

1879: ■■ ■■ ■'■ • ■■■■ ^'-'^■•■■■.^. ■ . ■•■ ■ ' . ■■-••■ ■ ' ■'■'^^ 

"(2)' That in compliaiiseë with said adjudications and ■procès-Per6rftebf sales 
of said Squares and lot* bf ground, the said James D. Houston, then state tkx 
iïollecto* fbr thé ùppèr drstriet of t^é city of New Orléans, did maké d'au exè^ 
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cute to the saîd Domingo Negrotto, Jr„ deeds of sale to the following described 
sixteçn pièces of property, adjudicated, unto him as aforesaid, in compljanw 
with the provisions oïact No. 82 of 1884, above referredto,t6-wlt: * * * 

"(3) Tliat on tlie 15th day of December, A. D. 1888, the said Domingo Ne- 
grotto, Jr., sold, assigned, transferred, delivered, and set over and conveyed 
unto your orator, the Western Land & Emigration Company, ail of the above- 
described sixteen squares and lots of ground as peract passed before Joseph 
H. Spearing, a notary public of the city of New Orléans, which said act is to 
be produced at the hearing of this cause. 

"(4) That the said Domingo Negrotto, Jr., did on the 12th day of December, 
A. D. 1888, transfer, set over, and assign unto your orator ail his right, title, 
andinterest in and to the procès-verbals delivered to him by James D, Hous- 
ton, State tax collector aforesaid, for ail of said properties, with the exception 
of the sixteen squares and lots of ground above described; and thereupon your 
orator obtained from C. Harrison Parlser, state tax collector for the First dis- 
trict of the city of New Orléans, (the successor in oflBce of James D. Hous- 
ton, state tax collector for the upper districts of the city of New Orléans, 
aforesaid,) by virtueof the authority in him vestcd bysaid act No. 82 of 1884, 
title deeds from the state of Louisiana for eaeh of said properties respectively, 
situated within the boundaries and lirails of the First municipal district of 
the city of New Orléans, as will more fully appear by acts of sale from the 
state of Louisiana to the said Western Land & Emigration Company, (your 
orator,) passed before Joseph H. Spearing, a notary publie of this city, on the 
15th day of December, 1888. And your orator f urther shows that in com- 
pliance with the procès-verbals issued to James D. Houston, late tax collector 
of the upper districts of tlie city of New Orléans, to Domingo Negrotto, Jr., 
the adjudicatee and purchaser at said tax-sales, and which prooès-verbals had 
been assigned, transferred, and delivered to your orator as aforesaid, Isaac 
W. Patton, state tax collector for the Fourth, Sixth and Seventh municipal 
districts of the city of New Orléans, (he being the successor in office of James 
D. Houston, state tax collector for the upper districts of the city of New 
Orléans,) did, by virtue of the authority in him vested by the aforesaid act 
No. 82 of 1884, make, exécute, and deliver unto your orator, title deeds from 
the state of Louisiana to each of said squares and lots of ground situated 
within the boundaries and limits of the Fourth, Sixth, and Seventh municipal 
districts of the city of New Orléans, ail of whicli will more fully appear by 
said acts of sale from the state of Louisiana to the Western I^and & Émigra- 
tion Company, passed before Joseph H. Spearing, a notary public of this city, 
on the 16th day of December, A. D. 1888, hère referred to, and to be pro- 
duced at the hearing of tliis cause. And your orator eaused ail of said acts of 
sale aforesaid to be duly registered and recorded in the conveyance office of 
this parish on the 15th day of December, A. D. 1888, the day on which your 
orator became the ownerof said properties as peracts passed before Joseph H. 
Spearing, notary public of this city, above mentioned. 

" (6) Now your orator avers and charges that by section 24 of act No. 77, 
approved April 9, 1888, entitled ' An act to provide an annual revenue,' etc., 
• ail taxes, tax mortgages, and tax privilèges shall be prescribed by three years 
from the date of Êling the tax-rolls ' in the mortgage office of the parish in 
which the property is situated; and by section 34 of act No. 96, approved 
July 6, 1882, entitled 'An act to provide an annual revenue for the state of 
Louisiana,' etc., it is f urther enacted that ail taxes, tax mortgages, and tax priv- 
ilèges shall be prescribed by iive years from the date of filing the tax-rolls in the 
mortgage office. ïhat said tax-rolls are registered and inscribed in the mort- 
gage office of this parish betweentbe montlis of , March and October of each 
year, respectively, in which the taxes were assessed and levied for and dur- 
4ng the years 1880, 1881, 1882, 1883. 1884, and 1885. Now ypur orator 
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specially pleada the prescription of ttiree and flve years in extinguishment of 
ail the taxes, tax mortgages, and tax privilèges on said properties in favor of 
•ibe state of Louisiana, assesaed in the naines of différent parties, for the years 
1880, 1881, 1882, and 1883; and your orator is entitled to hâve th« inscrip- 
tions standing and recorded in the mortgage otiice of this parish against said 
properties respectively for state taxes for the years 1880, 1881, 1882, and 1883 
erased and canceled; the samebeingextingnished by the prescription of three 
and flve years above raentioned, and whieh titne necessary for the acquisition 
of said prescription had elapsed and run before your orator became the owner 
of said properties above mentioned. 

" (6) Now your orator f urther avers and charges that there stands registered 
and inscribed in the mortgage office of the parish of Orléans, city taxes for 
the years 1880, 1881, 1882, 1883, 1884, and 1885 in the names of the persons 
in whose names said above-described properties are assessed. Tha,t by section 
36 of act No. 96 of the extra session of 1877, approved April 20, 1877, entitled 
•An act regulating the mode of assessing and coUecting taxes throughout the 
Btate,' etc., it is provided that • the lien, privilège, and right of pledge to bein 
favor of the state for state taxes, the parish for parochial taxes, and the mu- 
nicipalities for municipal taxes, shall be concurrent for ail of said taxes, pro- 
vided that the privilège and right of pledge be not considered as running for 
a longer period than three years,' which law, in so far as municipal taxes 
due the city of New Orléans is concerned, still remains unrepealed, unaltered, 
and unchanged as to the years 1880, 1881, 1882, 1883, 1884, and 1885, and 
which period for the acquisition and prescription had more thân expired when 
your orator became the owner of said properties, respectively, on tlie 15th of 
December, 1888. Your orator therefore pleads the prescription of three years 
in bar of the lien, privilège, and right of pledge which formerly existed in 
favor of the city against said properties respect! velv, for taxes assessed for the 
years 1880, 1881, 1882, 1883, 1884, and 1885. ïhât your orator is entitled to 
hâve tbe inscriptions standin<; recorded in the mortgage office of tins parish 
against said property, respectively, assessed in the names of the former owners 
above mentioned, for city taxes for the years 1880, 1881, 1882, 1883, 1884, 
and 1885, erased and canceled; the same being extinguisbed as aforesaid by 
the prescription of three years. 

"(7) And your orator f urther avers and charges that, after becoming the 
owner of said properties above described, to-wit, since the 15th of December, 
1888, it bas paid ail state taxes due and owing upon said properties, respect- 
ively. for the years 1884, 1885, 1886. 1887, and 1888, being the flve yeara 
prior to the acquisition of said properties by your orator, and for whieh your 
orator holds the tax-receipts and acquittances of the tax collectors of the mu- 
nicipal districts in whieh said properties are respectively situated, to be pro- 
duced on the trial of this cause. 

"(8) And your orator further avers and charges that it bas aiso paid ail 
the city taxes due and owing upon said properties for the years 1886, 1887, 
and 1888, being the three years prior to the acquisition of said properties by 
your orator, and for which your orator holds the tax-receipts and acquittances 
of the treasurer of the city of New Orléans; the same being ail the taxes due 
and owing on the properties above described, bearing any lien or privilège 
upon said properties. 

" (9) That your orator has in vain demanded of George Guinault, the recorder 
of mortgages for the parish of Orléans, the erasure and cancellation of the in- 
scriptions of said state taxes for the years 1880, 1881, 1882, and 1883, and of 
city taxes in favor of the city of New Orléans for the years 1880, 1881, 1882, 
1883, 1884, and 1885; but that said recorder, although thereunto amica^J.y 
demanded and requested, refuses to comply with yourorator'sdemand. That 
tbe registry and inscription of said state and city taxes against said properties 
v.38F.no.4— 19 
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assessed in the naines of the several |>â:tti6s àbove mentioned, créâtes a cloud 
upon your oratot's title tosald propërtSes, présents It fronai selling and dispos- 
ing of the same'as it desires and intends tû do, and prevents said propertiea 
from being piaeed in commerce, ifnproved, and enhanced in Value. 

"(10) ïhàt the City of New GrleaiiS; its offlcers and servants, as well as 
the said C. Harrison Parker, state tax colleetorfor the First municipal district, 
and Isaac'W. Patton, state tax collector for the Fourth, Sixth, and Seventh 
municipal dîsti-ictsé in which said properties arerespectivelysituated, prétend ' 
and assert thatéaid taxes are still due and owing upon said properties, and 
threaten to advertise and sell said properties for the payment of said state 
and City taxes, which haVe been extinguished by the prescriptions of three 
and five years aforesaid, prior to the acquisition thèreof by your orator, under 
the laws of the state of Louisiana, ail to the great injury, détriment, and dam- 
age of your oràtor. That said threatened tax-sales. if made by the state or 
city, would'Cîast clouds upon your orator's title to said properties respectively, 
compel it tô sufEer irrémédiable daiiiage, and subject it to vexations litigation. ' 

"(11)' That the city of New Orléans has alleady illegally and wrongfully 
advertised a portion of said property for sale for taîesclairaed to bedue 
tfaereon mbre than three years prior to the purchaSé thereof by your orator. ' 
' "(12) Thait in order to avoid a multiplicity bf sùits, and wasteful and ex- 
pensive litigation growing out of said threatened tax-sales, your orator is en- 
titled to in v6kl' the équitable writ of injunction, forbidding and prohibiting 
the city of NiBW Orléans, and said G. Harrison Parker, and Isaac W. Patton, 
state tax collector as aforesaid, from advertising, sellingi Or attempting to sell 
any or ail, or atty portion, lOf the squares and lots of grôund above deseribed, be- '. 
longing to your orator, and upon which ail taxes legally due both the state of 
Lbuisiana and city of New Orléans hâve been paid, Under -the false pretext 
that the said property is still Hable in the hands of your orator for the pre- 
scribed city and state taxes above mentioned. 

' "(13) That during the years 1880 tO 1885, inclusive; and up to the présent 
time, there were, or are, no'suitâ peliding to prëvent thestate of Louisiana, ■ 
through its tax collectors. Or the city of New Orléans, from collecting the taxes 
due for the years 1880. 1881, 1882* 1883, 1884, and 188'5( and the prescription ' 
herein pleaded and interposed against said state and. City for said taxes, has- 
never beeti renounced, suspended, or intèrrupted. 

"(14) That' theassessmént of said taxes on said properties so owhed by 
your orator; fôr Which the state tax- collectors, C. Harrison Parker and Isaac i 
"W» Patton, aiid the city-of New Orléans, illegally claim as due and secured by- 
liens, pledges, and privilèges thôreon, and which your' orator avers and con- 
tends are {)rescribed, including interest and penalties, exceeds the sum of 
three thousand'(®3,0Q0) dollars," 

! Tp tbe bill th.e defeodaints filed a gênerai denjurrer, relying upon sec- 
tion 5 of tiie act of ,1882 of Louisiana Laws of 1884, as foUows: 

"Beitfurtheï ehacted," etp., "that the price bid and paid for said property 
shallbe in full ahd final payaient and satisfaction of ail state, city, parish, 
atid municipal taxes due on sanlè prior to December 31, 1879, together with ' 
ail interest, èosts, and charges on the sam'e; and the recbrdation of tlie deed of ; 
sale of a duly-ceitified copy of same in the mortgage ofiice shall operate as a ' 
Ciincèilation of ail conventional, légal, and judicial mprtgages, and of ail, 
taxes, tax liens, tax priyllegés, and, tax inortgageS due prior to December 31, ' 
lfel79, with ail interest, costs, and charges thereon bii the property sold. If 
thé price paid for said property is not suflBclent to pày in'fuU ail costs and 
ehàfrges herein set forth, and the taxes due prior to December 31, 1879, With, 
intetest, costs, and chàrgiesthereon due by said property, then the price, after 
the payment of the coàts atid charges heirein' provided tb be flrst paili', shall be 
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^jfvided jind ^stribTjted proportionatdy tothe payaient t>ff ail unpaidistate, 
eity, parish, and î municipal taxéâ.intereet; oosta; «Hd charges du* on ôt by 
thepropèrtypïior to Decembêr 81, 1869^ The pilrchteçr shall, howèVei-|, as- 
sqîne and promise ta pay.îanid sBàir také said property's^ibjéçt tb, àll linjpaid 
Êaxçs on thesame due Subséquent to December 31, lSi&. Thé balance re- 
iiiaining of the priée of the said sales, after the payment o£ ail tbe cpstSi and 
cbarges heiein provided to be paid of aÛ unpaid taxes dueprior to December 
31* 1879, shall be paid into the state treasury, as herein provided." 

And that under said section, the purchaser tad assumed the paymer^ 
pf taxes prescribed or not. / 

'■' E. H. McGald) and W. H. Smith, for complainant. 

8.L. GUmorè&nd PTj/nniîdg'era, for défendants. , , M 

Before Paedee and Billings, JJ. 

, Peb CuKiAM. This cause having been heard at a preVîous day iipon 
the demurrer filed herein, and the court havirig duly considered the same^ 
dolh now order, adjudge, and decree that the meaning of section 5 of act 
No. 82 of the Acts of the state of Louisiana for the year 1884, is that the 
property sold at the tax-sale should pass to the purchaser subject to such 
Jiens for unpaid taxes as could hâve been euforçed against the same in 
.the hands pf the forijier owner, in case there had beeii no sale, and: tbat 
itwas not the intention of the législature in said act to revive against 
property sold for taxes any lien that had already ceased to exiot theredn, 
and that the said demurrer is bad in law, and;that the samie be over- 
Ailed. It is further ordered that the respondents hâve untilnextrule-day 
in which to plead by way of plea or answer to the bill ci complaint herein» 
Both judges concur. 



KeEly V. Weib et al. 
{Circuit Court, w. B. Tennessee. Januàry 33, 1889.) 

1. Jddgicent— Kes JtTDiCATA— Pakties and Prities— Tax-Sale. 

If one who claims to be the beneflciary of a resulting trust in land, which 
has been purchased by a trustée in her own name, be not pade a party to a 
bill flled By the devisees of the trustée to impeach the validity of a tax-sale, as 
against the purchaser of the tax-title, she is nevertheless bound by a decree 
in favor of the tax purchaser, because she is in privity with tbe trustée, o* 
those upon whom the légal title has devolved, as tbey may file, the bill in 
her behalf without making her a party in f orm, especially where her interest 
does not appear except by construction, and is only a secret trust, and more 
especially where the title impeached is a tax-sale upon an assessment against 
the ostensible owners. 

S. TbUSTS— KBStTLTING TBTTST— WiLLS— DlSCEBTIONABT POWEKS' — LiPE-TBNANT 

as Trustée. 

Where a father's will left the property to his wife during widowhood for 
the purpose of educating the children, and to give to each his portion on mar- 
riage or cpming of âge, and with powers of management and sale; if the widow 
sellapart 6f thè property, atid purchase other land in her own name, no 
trust in that land résulta in favor of one of the children who has been by:the 
mother's will. denied ail share In }t,;upon abare allégation that the purchase 
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money was a part of the money rdalized by the sale of the father's land. In 
such a case the discretionary powers of tbe trustée, and the nature of the 
trust, are such that it cannot appear without a settlement of the eutire trust 
that any part of the purchase money belonged to the cross-plaintifl setting 
uç a resuiting trust; and if the proper construction of the will be that the 
•widow took a life-estate, with remainder over to the children, the resuit is 
more certainly the same, for the life-tenant is entitled to ail uses, bsneflta, 
and profits, and the remainder-men only to the original corpus, their only 
equity being to secure and préserve that, but there is no équitable interest in 
the land as a resuiting trust-estate. 
8. Equity— Stalb Dbmand. 

A claim for a resuiting trust in land purchaséd 50 years ago, and more than 
40 years after the alleged defaulting trustée had died and devised the land in 
hostility to the supposed resuiting trust, is a stale demand as against a pur- 
chaser from the devisees at a tax-sale. 

In Equity. 

Action by Thomas Eeely against Sarah E. G. Weir and others, to 
quiet tiûe and enjoin certain alleged wrongful acts. 
Wm. M. Randolph, for plaintiff. 
James H, Mohne, for défendants. 

Hammond, J. The plaintiff filed this bill in the state court to quiet 
his title and enjoin the défendants from certain acts interfering with his 
alleged possession of the property described by the bill. He sets out 
with fullness a former proceeding in the state courts, by which his title 
under a direct tax-sale made under the act of congress in that bebalf was 
confirmed to him by the suprême court of the United States in the case 
of Kedy v.Sandera, 99 U. S. 441. The défendants answered, denying 
the acts complained of by the bill, or explaining them as lawful to be 
taken in défense of their own title, and alleged possession, and, gener- 
ally, denying the title of the plaintiff. They also filed a cross-bill, 
which, atter removal to this court, they amended, by which they set up 
a title in themselves; that their claim is paramount, not only to the por- 
tion of the property described by the bill, but to ail that the plaintiff 
acquired under his direct. tax certificate; and they call upon him to ac- 
count for the rents, or such portions of them as belong to cross-plain- 
tiffs by reason of their joint ownership with him or the other défendants. 
And to this cross-bill the demurrer is filed. 

Briefly, it may be stated that the devisees of Miriam L. Sanders, un- 
der her will,Vrecorded in Shelby county in Will-Book C, page 344, of 
date March 27, 1846, and made Exhibit A to this bill, commenced in 
October, 1866, the proceeding before mentioned as resuiting in thejudg- 

^Wm of Miriam L. Sauciers. March 27, 1846. 

Item 8. [Appoints executors.] Item 4. Directs sales of real estate, reinvestments 
In negroes, and their use, and how children shall live and go to school, etc., and how 
negroes shall be divlded among children, and, when youngest child becomes of âge, 
remaining real estate to be solo, and negroes purchaséd and divided, etc. As to Sarah 
[now Mrs. Weir] thus: "I wish my daughter Sarah to hâve one hundred dollars, after 
my debts are paid, as her portion of my estate." And this: "Then it is my désire 
that any portion of my estate of which they or either of them may die possessed shall 
be equally divided with the surviving children, as my daughter Sarah is provided for 
by her marriage; and the éducation I hâve given her I consider équivalent to the re- 
sp^vitire amounts I hâve bequeathed to my four children above named. " 
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ment of the suprême court of the United States, in favor of plaintiffs 
United States tax-title ; and that the défendant Mrs. Weir, a sister of theirs j 
mentioned in that will as having received her équivalent of the estate, 
and as a legatee of $100 only, was not a party to it, either as plaintiff or 
défendant. By this cross-bill, by her proceeding in the state court, 
taken in défense of her claim of ownership, and by her déniai of plain- 
tiff's title, she seta up that she is not bound by that judgment of the su- 
prême court of the United States, and finding this part of the property 
inthecommon, as sheavers.and not in hisactual possession, she has taken 
possession of it, and défends that possession by the acts alleged by the plain- 
tiff to be acts of violence and fraudulent conspiracy , etc. She rests her title 
not on her mother's will, before mentioned, but on that of her father, Joël 
B. Sander8,'made in 1833, and also recorded in Shelby county, in Will- 
Book No. 1, page 56, and rnade Exhibit A to this cross-biU. Her con- 
struction of her father's will is that the property was given to her mother 
in trust for their chiidren, herself included, with spécifie duties and 
powers therein enumerated, and that at most her mother had only a 
joint interest with the chiidren, and held at least their shares of the 
estate upon the trusts aforesaid. And now she avers that her mother, in 
breach of this trust, sold her father's property, and with the proceeds, 
or a part thereof, purchased the property in controversy, fraudulently 
taking the title in her own name, claiming it as her own, and under» 
taking by her will to dispose of it to her brothers and sisters, wrongfuUy 
withholding from cross-plaintiff, Mrs. Weir, her share. She charges 
that a trust resulted in her favor; that she owns her share of the land 
under her father's will and as heir at law of certain of her brothers and 
sisters, who bave died since her mother's decease, and this is the title 
she seeks to enforce by her cross-bill and amended cross-bill, in which she 
further avers that the United States direct tax commissioners refused 
to reçeive the direct tax assessed, exceptfrom the owner himself, and es- 
tablished a uniform rUle to that effect, and would not permit an agent 
to pay the taxes; that cross-plaintiff and her co-tenants then resided in 
Texas, and had an agent hère, who would hâve paid the United States 
direct tax if he had been permitted to do so, — thus bringing the at- 
tack upon the tax-title within the ruling of the Arlington Case, ( U. S^ 
V, Lee, 106 U. S. 196, 1 Sup. Ct. Rep. 240.) 

The cross-bill bitterly denouncesthe plaintiff for taking this propertyun- 

^Will of Joël B. Sanders. JuVy 24, 1833. 

Item 8. I will ail ol my property, both real and personal, to my beloved wife, Miriam 
L. Sanders, during her widowhood, for the purpose of educating my chiidren in a moral 
and Christiàn-like manner. In case of my wife's marriage, it is my will that she take 
her third of aU that I hâve, both real and personal, during her natural life, after 
whioh time I will it to my chiidren. Item, 4. I will that my chiidren [naming them] 
ail share equally alike in the distribution of my property, both real and personal. It is 
clearly my will that no account be taken of the expenses of their éducation as I want them 
ail to hâve a good English éducation and then to share e^ually in the property. [Gives 
direction as to sohools.] Item 5. It is my will and désire that in case that either of 
my chiidren become of âge, or marries, that my wife gives to the same on the day 
of marriage, or as soon thereafter as practicable, her or his portion of the property, 
and take a receipt for the same. Item 6. [Gives most absolute powers of sale to the 
wife, and directs whom she shall consult.] 
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dë]!an''imrighteoàstax4itlë,?a^uirM duringwar,andidtiriûg t&e a^ 
of tKe owners, etc.; bufcjiôdious as it may:be, and tinfortunatè fo* thè 
ciVners asHbe éireu tri stances aie j ii ie'clear that the \ denkafrer to the cross»- 
bill on.'the grourid that th^e is no «quity iii^ it'îsiwell taken. Laying 
asideall contrôversy as to the fàet ol cross-plaintiff^ iriterest or entire 
waiït;of interest in 'thé property,' and ail coniplaint that this claim of aà 
interesfi in it is a stale demàndjarid now set up for the first time siricè 
18-38, as original pl^intiffavérsifhe date of thedeéd' to iher mother, or 
since 1846, the date of tlae raothér's will, which averment is met by an 
alleged acknowledgment Of Mrs. Weir's rights byber brothers and sis- 
ters, Isay, aside from ail thisy it seems plain that this défense against 
the tax^title comes tôo late. ;it should hâve been set up as a défense 
against it in the equity bill, which the suprême court of the United States 
decided against the Sanderà devisees, and in favor of the plaintiflf. If 
they did not know of the défense, that is their misfortune; for, having 
had their day in court, they caûnot hâve another, at least not by such a 
proceeding as this. lAndsley v. Thompson, 1 Tenn. Gh. 272; Wdsh v. 
Harman, 8 Yerg. 103, llOj Nicholsonv. Patterson,Q Humph. 394. This 
is certain as to the parties plaintiff in that suit, and it applies with equal 
force to Mrs. Weir, although she was not in form a party to that suit. 
She was represented fuUy and effectually by her brothers and sisters and 
the other plaintiffs there, who hejid the légal title under their mother's 
will and the subsequently occurring events, and were her trustées, capable 
of binding her to ail the résulta of that iawsuit, if, indeed, she had any 
interest in the land by reason of the facts set up by this cross-bill. This 
is especially so as to taxes levied on the land, and which are a lien upon 
it, regardless of its ownership and thè form of its appearance on the as- 
sessment roU. Where trustées are in possession, and hav.e the manage- 
inent of the estate, they must pay ail taxes and rates, and protect the estate 
from tax-sales. Perry, Trusts, §§ 331, 527; Burrv. McEwen, Baldw. 154. 
It would be an intolérable obstruction to the collection of taxes if the 
title, good as against the légal owner, should not be good also against ail 
for whom he was trustée, secretly or by construction, as is hère claimed, 
or otherwise. Again, if trustées enter into a contract without référence 
to their cestui que trmt, as if they contract in their owh names to purchase 
an estate, they may maintain or défend a suit in relation to it in their 
own names, although they in fact intend ed the contract for thebenefit 
of the trust. If it does not appear on the face of the contract or other- 
wise that the trustées acted as agents, or in a fiduciary character, it is 
unnecessary to go beyond the terms of the contract; and in many cases 
it would be improper to do so. Perry, Trusts, § 874. Now, if the 
plaintiff, Keely, had filed a bill against the Sanders devisees, or the ex- 
ecutors of the will, or both, or against those who purchased from them 
by any of the conveyances set up in the pieadings, he certainly would 
not hâve been réquired to make Mrs. Weir a party to bind her, if the 
above quotation from Mr. Perry's work be a sound enunciation of the 
law of the subject. No more were thçy compellèd to make her a party , to 
bind her, to their attempt to protect the land from this tax-tiilë by a bill 
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to have it canceled, particularly as her intere^ dîd not appear on the 
face of thewill or the deeds; but, on the contrary, it appeared that she 
had been excluded especiallyby that will from any interest in the estate. 
Her interest, as she now claims it, depended on her father's will, and 
the alleged breach of trust, so that the interest followed the money, and 
it became a resulting trust, in which event it falls precisely within the 
class of cases where the trustées — whoever they be — ^represented her in- 
terest. If that bill had prevailed, she would have had the benefit of it 
as against Keely, and he could net have set up his tax certificate against 
her interest or possession. So, the bill having fa,iled, she must likewise 
sufifer the conséquences. 

We have in Tennessee a class of cases pertaining to the statute of lim- 
itations, which fixthis principle in our jurisprudence, sothat if the trus- 
tée do not proceed to avert the bar of the statute by suit, but allows the 
limitation to expire, it binds his c^uis que trustent, althoxigh they be un- 
der disabUity. Goss v. Singleton, 2 Head, 66; Wooldridge v. Bank, 1 
Sneed, 296; WHliams v. Oiey, 8 Humph. 563; Watkins v. Specht,! Çoldi. 
585. And the doctrine that ail who are privies in estate are bound by 
a decree, although not parties iii fact, is well established in this state. 
Peak V. Ligon, 10 Yerg. 468; Freeman v. Freeman, 9 Heisk. 301, (lybere 
a life-tenant was held to represent remaipder-men, not in esse;) 1 Meigs'; 
Dig, 777, § 4, and cases cited. This must be so, a fortiori, as to that 
procédure by which the state or fédéral govemment undertakes to appro- 
priate the property by liens and sales for taxes to enforce their collection ; 
and if, therefore,;an assessment and sale against the ostensible owner 
he good to bind the secret cestm que trust, any proceeding taken to pfOr 
tect the property by that ostensible owner would bind him also, and, if 
binding in favor of the beneficiary, it is surely binding against him. 
Mrs. Weir, therefore, is bound by the decree already obtained by the 
plaintiff in the original bill in favor of his tax-title to the same extént aa 
the ostensible owners of the land against whom she w^uld now set up her 
resulting trust are bound. He has obtained by hi* certificate and the 
litigation over it the entire title, and the odium which may attach to it 
for any reason, justly or unjustly, çannot affect the resuit. 

This view of the case has made it quiite unnecessary to look into the 
character of Mrs. Weir's title as she sets it up, or to consider the other 
objections to the cross-bill, but they seem to me, after full considera-r 
tion, quite as fatal as that just disppsed of. Her father's will undoubt- 
edly gave ail the property to her mother for the management of tlje es- 
tate as therein directed, and she had the môst absolute control and dis» 
cretion. It is a close question whether its ope.-ation was not such as to 
yest in her an absolute title to ail the estate, defeagible into a merc lifer 
estate in one-third only upon her piarriagç, and subject to suchmerely 
precatory trusts in favor pf the çluldren as do nptjarise to the dignity of 
estâtes or property interests, except in the event of the widow's marriage, 
which never happened. Anderson y. Hammond,,, 2 Lea, 281. If that be 
the proper construction, it is certain that Mrs.Weir has no interestin 
this property, which her rpother bought, took in her own name, always 
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olaimed as her own and undertook to devise to others, especially excludîng 
Mrs. Weir, even though she paid for it with money belonging to her hus- 
baud's estate, as is alleged. If the liiother took a life-estate only in the 
property of her husband, the resuit is the same as that just mentioned un- 
der the doctrine of Vaden v. Vaden, 1 Head, 444. There it was held that 
the life-tenant owes no duty to the remainder-men except to hâve the 
corpus of the estate forthcoming to answer the demand for it, just as it 
existed at the time the trust was created, — not at the time the life-estate 
falls in. And this because the life-tenant is entitled to the use, benefits, 
profits, accretions, and everything except the original corptis, as his own; 
wherefore, if he puts the monej' in property, and takes title in his own 
name, as he may, no trust results in favor of the remainder-man, be- 
cause the property belongs to the life-tenant, and the remainder-man's 
only equity is to hâve the original corpus secured to him by a bill for 
that purpose, if it can be made to appear that the life-tenant's use need not 
exhaust it, and there be danger to the remainder-man. If the life-estate 
fall in, then the only equity is to an account for the purpûse of segregating 
the original corpus from the accretions and profits which belong to the life- 
tenant, or those who claim under him by purchase or by will. Whether 
this doctrine will apply where the life-tenant is invested with a trust for 
the management ofthe estate, and with directions to allow the remainder- 
men to enjoy certain benefits, in the discrétion of the life-tenant as trus- 
tée, may be conceded to be doubtful, if the trust fairly créâtes an équita- 
ble estate in the remainder-men, différent from the bare remainder itself, 
and amounting to a share in the profits and accretions. In such cases 
the nature of the trust may be of that character that the right or interest 
ofthe beneficiary in the money invested definitely appears, and becomes 
fixed in the land as it was in the money used; but where the discretion- 
ary powers ofthe trustée, as in this case, or other circumstanees, inter- 
Vene to destroy or disturb this fixity of interest in the particular money, 
tio trust results, and this distinction will, I believe, reconcile most of the 
àpparently conflicting cases on the subject. 

One cannot read the will of the father and not see that the mother,' 
as trustée, was vested with such a discrétion and absolute control that no 
claim could be set up by any of the children to an aliquot share, divided 
or undivided, ofthe money for which she sold the Maury county land, 
so that a trust would. resuit in the Memphis property, which she bought, 
as against any légal title which, in her discrétion and control, she thought 
essential to the interest ofallconcerned to acquire,or to devise, ortosell. 
The most that could be asked would be a settlement of the entire trust 
from beginning to end against her or her devisees under the will. And 
from the allégations ofthe original bill it appears that a suit of this kind 
was had in 1853, to which Mrs. Weir was a party, and resulted in a set- 
tlement leaving the status of the land as Mrs. Sanders, the mother, had 
left it by her will, although the bill prays for its sale. Hère was an- 
other opportunity more than 30 years before this bill was filed to set up 
this r^ulting trust, if it existed. But we need not go critically into the 
•êffect of that suit upon her claim hère, because it is immaterial whether 



KEELY r. WEIB. 297 

a suit to settle the trust was bronght or not; slie had a right to bring it, 
and it was the only right ahe had. Certainly this kind of a trust does 
not foUow the land into the hands of her mother's devisees, or strangers 
who buy of her or them at tax-sales or otherwise, but would rather at- 
tach to the money which should be the proceeds of such salés, if at ail. 
Moreover, one cannot read the mother's will and not see that by it she 
was endeavoring to carry out her discretionary powers; not, probably, 
declared and fixed trusts over the estate, as she understood them, and 
properly understood them, perhaps. Mrs. Weir, the cross-{)laintiff, 
by her counsel, assumes that the part of the will which states, in cuttmg 
her off with a shilling, as it were, that by her marriage and in her édu- 
cation she had received her équivalent to that which was being be- 
queathed and devised to the other children, proceeds upon the notion 
that her marriage itself furnished this équivalent in its advantages de- 
rived from her husband. But this is not a necessary inference from the 
language used, and may be a wholly gratuitous assumption, for, as 
counsel on the other side says, if you interpret this language of the 
mother's will by the language of the father's will, and the mother's évi- 
dent purpose to keep it in ipind, we may more rationally assume that 
she; had discharged her daty and the trust as to Mrs. Weir by giving to 
her in her éducation and at her marriage her fuU share of the trust funds. 
The cross-bill is sJlent as to the facts on this subject, and we do notkuàw 
what they were, but we surely cannot alone on the language of the will 
of the mother assume them to be in Mrs. Weir's favor. Certainly, in 
any view, no trust résulte in the land, because there is not found to ex- 
ist that most essential feature of such a trust, — the fact that money to 
which the alleged beneficiary was clearly and unequivocaUy entitled pur- 
chased the estate. The original deed, made more than 50 years ago, 
states the considération to bave been $500, and of that sum the cross- 
plaintiflF does not distinctly show that she was entitled to one cent; for 
itdoësnot appear but that elsewhere in the management ofthe trust 
she had received her full share, as her mother's will assumes she hadj 
and there is not any allégation of a state of the trust theii existing to 
show that she was entitled to a share of that particalar money. It is a 
delusion to base a claim for a resulting trust on such a state of facts. 

Yet, again, this claim would seem to be a stale one. If the cross- 
pkintifPs money went into thi^ land, it was 50 years ago, and she is 
just now setting it up. If the adverse claim commenced with her 
mother's will, that was in 1846, more than 40 years before this cross-bill 
was filed. She avers that her brothers and sisters recognize her claim, — 
and well they may now, since they hâve lost their own claim through 
the tax-title and theirown bill to hâve it canceled,— but this will of hér 
mother's not only did not recognize it, but espeeidly eut her off from it; 
and they claim under that will, as do ail purchasers from them. Her 
brothers and sisters did not join her in their bill against Keely attack- 
ing the tax-title, presumably because they supposed she had no interest, 
and it is a delusion again, in my judgment, to suppose that because 
Keely has not had actual possession under his tax-title more than seven 



298 FEDERAIS REPOETEB, vol. 38. 

years, that hè can be proceeded against onthis staleiclaim of a resulting 
trust, any more than îbe mothercould be if shewéreliving, or thebroth- 
ers and sisters if they were parties to this bill^ as they;axé, some ofthem. 
Whatever protects them in a court of equity on tfae ground of staleness 
of demand,protects purchasers from them, whetber by.tax-title or other- 
#ise. The cross-plaintifî assumes thatKeely 's possession under bis tax- 
title oommenced only in 1880, less than seven years ;before the bill was 
filed, and, not being barred by the statute of limitations, the argument 
is that the demand cannot be stale as to him. Perhaps his possession 
wduld be held commensurate -with. l^is tax-tKle, which he acquired in 
1864. As ta part of the property, he is alleged to be in possession now, 
and we are asked to treat him as an adverse holdér only since his pos- 
session cô'mmenced; and as to another part the pleadi-ngs allège on both 
sides-that it was a common until the struggle for possession which pro- 
dUced this bill oommenced. Under such circumstances it cannot be 
assumed tha,t his possession is récent, to avoid the^ staleness of this de- 
mand, because, if for no other reason, his possession attaches itself to 
that of those whose title he acquired; and the averment of the cross-bill 
that they recognized Mrs. Weir's claim capnot avail, being only , a con- 
clusion, or opinion expressed against the will of Mrs; Sanders, denying 
Mrs. Weir ariy interest, and the conduct of the brathiers and sistérs in 
claiming it to her exclusion by not joining her in their bill against Keely. 
If they didoot join her becaùse they recognized heî claim, then they 
; were suing in her behalf, and she is bound . This cross+bill is an instru- 
ment of défense to the original bill; and whîle, if it were; itself an origi- 
nal bill, thèse défenses CQuldnotbemade, perhapsi, or ail ofthem could 
not, posBibly, by the demurrer, but by plea or answer only, yet the 
plaintifF's original bill sets them up by pleading the, former decree as a 
source of titie, or as settling thé titlé, ând theaverments of the cross-bUl, 
" taken along>with the averments of the original bill as to that suit, — ^and 
.;they are jK)t denied, — maké the record show uponits face the estoppel 
upon> which the original plaintiff relies, and he need not therefore plead 
it. Demurrer sustained. 



Walkeb ». Sturbans. Same V. Gronkite. SaMe». Haycock. 
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iVircuit Court, jD.Kansag. April 1, 18§9.) 

. jOTeMHNT— COLIiATKBAL AtTACK — EXECUTION — SaCB. 

Judgnients were recovered agaiiist one Seised of laûd in another county, 

.and certlfled' copies were flled in the olerk'a oflBce ol the çounty in which the 

; land was aijiuated, aocordingtq th^ provisions of Code Pr!oc Kan. § 419. On 

., Sqme of the judgments executipnswere issued from the court in which they 

wére'reiidé/'ea, When plaintiff, alleging his judgmenttobe priorto the others, 

: ■ brmighta suif in equity against the judgment debtor and the other holders of 

, : iudgineiitato ,(ieterinine the priorities amoog them, pijayingalso that the sher- 

lÉ bédirected to sçll the land, and for gênerai relief, Held, that a decree ad- 

' Juiïting thèf'pridHties oî thé several liens, and directîhg an esecution to issue 



for thesalq çf .the lan<J„-wltether rçrionçous or aot, was not voM tlioiigh the 
' BecStion meùttotied, aftéf pr<5vidîné'f orthë fllîîià; blttânscripts of jdd'gmèrits in 
other coUnties' than that of theirTecoV-ery/tirescribes that exécutions -siiàU 
only issue, from the courts in Which they arp rendèred, thé' questioil oî the 
propriety of such a judgment in that formof action heing onç of praetice, 
and'not ohe of power. 

' ■ At Lâw.. 

Actions for the recovery of real estate, brought by T. H. Walfeer agaînst 
M. Sturbans, Frank Cronkite, and James Haycook, respectively. . De- 
murrers to the answers of défendants were filed, and were heard together. 

J. 'A. Smith and Johnson, Martin & Keeler, for plaintifF. 

J". iÉ. AfcCiwre and C iV. SJerrj/, for défendant Sturbans. 

Kellogg & Sedgvdck, for défendants Cronkite and Haycock. 

FosTEK, J. Thèse are ejectment suits. The plaintiff allèges that he 
is the owner of certain lands in Lyon county, Kan,, and that the défend* 
ants unlawfully Jseep him ont of the possession of thè same. , The de- 
fendants claim title to the land under and by virtue of a sheriff's sale 
made under a judgment of the district court of Lyon county, a court of 
gênerai jurisdiction, reçovered in September, 1875, in which A. S. Kioa- 
ball was plaintiff and T- H. Walker and others were défendants, at 
which sale said Kimball becanje the purchaser, andreceived the sheriff's 
deed in July, 1877, and subsequently Kimball qold the lands to the sev-: 
eral dejfendants. The plaintiff claims that the judgment of the district 
court of Lyon county, under which the lapd was;sold, is null and void; 
that the court had no power or jurisdiction to render the judgmentj.anà 
especially was said court without jurisdiction to order a sale of said. land 
under said judgment. The façts preceding the rendition of sajd judg- 
meiit are briefly as foUows; Said A- S. Kimball, in 1872, recovered a 
judgment against T. H. Walker in the district court of Davis county, 
Kan., for $8,617,70. In July, 1873, Kimball çaused a certified.,eopy 
of his judgment U},he filed in thje offi,ce of the clerkof the district court 
of Lyon county, as provided by section 419 of the Code of Procédure. 
In ]Sovember : foîlowing, Kimball caused an exécution to be issued out 
of the derk'e pfEce of Davis county on said judgment, directed to the 
sheriffv pf Lypn county, which exécution was by said sheriff levied on 
the land in controyersy as the prpperty of T. H. Walker, and said sheriff 
had the land duly appraised, etc.: In September, 1874, said judgment 
créditer çaused an cdiaa exécution to be issued from Davis county to the 
sheriff of Jjyon,county,who levied the same on said lands, and had the 
same duly appraised. During the years 1873 and 1874 a great numberof 
other parties recpveredjudgments against said Walker, in différent counties 
of this State, and also caused certified copies of the same to be bled in the 
clerk'sofiicç o|j,the district court of Lyon county. There were over 20 of 
thèse judgment creditors. Some of them had made levies on the land,: 
and, were about to proceed to sell tbie same. Under this state of affairs, 
Klimball, whœclaimed that his judgmen); waç a first lien on the land, eom- 
meiiced a §uit in equity in the district pourt of Lyon county to hfive thei 
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priority of the saîd several judgment liens determined and settled. In 
<;hat suit he made T. H. Walker and the sheriff of Lyon oounty and ail 
the judgment lienholders parties défendant. In addition to his prayer 
for the détermination of the priority of the several liens, he prayed that 
the sheriff of Lyon oounty he directed to sell said real estate,if thesame 
shall not hâve been sold, and, if sold, that he hold the proceeds subject 
to the further order of the court, and for such otherand further relief, 
etc. Service of process was had in said suit on T. H. Walker and the 
other défendants. Walker made no appearance, and the several judg- 
ment creditors fîled answers setting up their respective judgment liens. 
In September, 1875, said cause came on for hearing, and the court, after 
hearing the évidence, made a finding of facts and conclusion of law, and 
entered a judgment thereon. Àmong other facts, the- court found that 
on the 7th day of September, 1874, Thaddeus H. Walker was the owner in 
fee of said larids; and that in November, 1872, A. S. Kimball recovered 
bis judgment in Davis county for $8,600 and costs, and filed a certified 
co^py thereof in Lyon county, as before stated, in July, 1873, and had 
càused exécution to issue and tô' be levied on said land, etc., as before 
stated; and that, including interest and costs, there was then due said 
Kimball où his judgment $12,280.69; and that the same was the first 
ànd prior lien on said real estate. The court then proceeded to dé- 
termine the amount due each créditer, and détermine the statm of each 
lien. The court further ordered that the said real estate be appraised 
tod sold according to law, and that the proceeds arising from the sale 
thereof be applied as foUowsi (Then foUows the several judgments ac- 
cording to their priority.) It was on this judgment that the exécution 
was issued to the sheriff of Lyon county, and on which he sold the land 
to A. S. Kimball, who sold to the several défendants. The question to 
be decided is whether this judgment or the exécution issued thereon is 
void, and of no légal effect. 

The plaintiff insists that, even if the court in Lyon county had author- 
ity to adjust and settle the priority of the several liens, it could go no 
further, and was without power or authority to issue an order of sale of 
the property; that the exécution should hâve issued on the original judg- 
ment from the clerk's ofl&ce of the county where it was obtained. See 
section 419, Code Proc. Of course, in a collatéral proceeding, the judg- 
ment and proceedings thereunder can only be attacked where they are 
àbsolute nuUities. This court cannot be called on to décide whether the 
state court, if it had jurisdiction of the parties and subject-matter, ex- 
ceèded its proper functions or not. This court bas no power to sit as a 
court of review on the proceedings of the state court. It can only dé- 
termine whether that court acted with or without jurisdiction. The 
court having jurisdiction of the subject-matter of the action and of the 
parties, and having rendered judgment thereon, it cannot be treated as 
a nuUityl It makes a record valid upon its face, ahd ail else is foriii 
only, MamoeU v. Stewart, 22 Wall. 79';, Shrivar v. lynn, 2 How. 58; Voor- 
heea V. Bank, 10 Pet. 449; Thompson ■V. Tolmie, 2 Pet. 157; Ludlow v. 
Rantsey, 11 Wall. 687; Harvey v. Tyler, 2 Wall. 342. For â full dis- 
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cussion as to what constitutes jurisdiction, see Mr. Justice Miller's 
opinion in Oooper v. Reynolds, 10 Wall. 315. It must net be understood 
however, that the court, having jurisdiction- of the subject-matter and 
the parties, may not go so far outside its authority as to render its pro- 
ceeding void. Ex parte Lange, 18 Wall. 163. If a judgment for a sale 
of the real estate by the Lyon county district court was in conflict with 
positive law, or the plain provisions of the statutes of Kansas, it may 
well be declared a nullity. If, however, it involves merely a question 
of practice, or a question whether there was a plain and adéquate rem- 
edy at law, or any other question involving the exercise of the judicial 
or discretionary power of the court, however erroneous may hâve been 
the conclusions and judgment, it cannot, in a collatéral proceeding, be 
treated as a nullity. When we look into the Kansas statutes we find 
but little light on this particular point. It is plain that the suit to dé- 
termine and adjust the judgment liens was properly brought in Lyon 
county. Section 46 , Code. 

In section 419 of the Code, which fixes the date from which judgments 
shall be a lien on real estate, and provides for filing transcripts of judg- 
ments in other counties, the last line of the section provides that exécu- 
tions shall issue only from the court in which the judgment is rendered. 
It is likely this provision was only intended to refer to those judgments 
where a copy was filed in another county, for such a déclaration would 
hâve been unnecessary for judgments in gênerai, for every court is pre- 
Bumed to exécute its own judgments. If, however, a broader construc- 
tion is given it, it would be an argument in favor of the validity of the 
order of sale of the Lyon county judgment. If the suit to détermine the 
liens had been in this court, or in a;ny court where actions at law and 
Buits in equity are recognized as separate and distinct proceedings, there 
would be very serious doubts whether the court of equity could or would 
do more thah remove the obstacles to a sale under the judgment fit law; 
and yet, if it should appear to the court that coniplications raight àrise 
in distributing the proceeds under the decree, by relegating the parties 
to their exécutions at law, or that their remedy in that behalf was not 
plain, adéquate, and complète, I know of no good reason why the court 
of equity may not order a sale and distribute the proceeds in accordance 
with its decree. The court will retain jurisdiction for ail purposes within 
the gênerai scope of thesequities to be enforced, • The Mary Ford, 3 Dali. 
188; Ober v. GaUagher, 93 U. S. 199; Ward v. Todd, 103 tJ.. S. 327. 
The Kansas Code, § 10, provides as follows; "The distinction betweer 
actions at law and suits in equity, and the forms of ail such actions and 
Buits, heretofore existing, are abolished, and in their place there shall 
be, hereatter, but one form of action, which shall be called a 'civil ac- 
tion.'" Under the Code the manner of proceeding is the same, whether 
the cause of action would be called "equity" or ^'law." The distinction 
between decrees in equity and judgments at law are unknown. In ail 
cases the plaintifiF prays for judgment, and, whether the action is on a 
note alone, or on a note andnrriortgage or a mechanic's lien, hetakes a 
judgment acèording to bis legaL and équitable rights, and on that judg- 
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nient hè; tabès eieculion acpordirigly. And further, tKe suprême court 
6f Kanéas rhas decided thiat a^judgiioent creditor inay at any tiûie make 
àisjudgment the basis of a riew action against the debtor, and obtain 
another judgment theréon. Burheav^ Simpson, 9Kau. 659; Humm-er v. 
Lamphear, 82 Kan. 439, 4 Pac. Rep. 865. It will be seen that the 
Code and the jpractice under it makes: it still more difficult for this court 
to détermine whether îthe Lyon county court exeeeded its jurisdiction. 
At most, dt seems to me to be a question of practice and not power. I 
find no positive law or etatute limiting or defining the jurisdiction of the 
court in such ;oases, and, as ail presumptions are in favor of the court 
having jurisdiction of the subjeet-matter and the parties, this court can 
find nô justification for declaring the judgment in question a uullity. 
The démarrer to défendants' answers must be overruled. 



Crry of Chicago v, Messlbb et al. 

(OlreuU Court, If. D. Minois. UtLTch 25, 1S89.) 

1. EjmiBNT Domain— eoMPÉNSATiDW— liBÀSB Pbndbntb LiTB. 

One who takes a le^se pending proceedinga for the condemnation of thei 
, premises, hàs no claim for damages against tha body maintaining the pro- 
ceedingli. ' 

i'ÔAMÈ.^ ■' 

But fais interest is terminated by the proceedings, and he is entitled to its 
value qut of the damages awarded to the lessor. 

^,:At Law;. ,.;, ,-, 

, Prooeedings by the city of Chicago for the condemnation of property 
of Thomas Messler and others. William Jenkinson pétitions for pay- 
ment pf bis damages. 
;, JbAn W. 6?reen, for the City. 
jW^. J5. (7wrimt«9/iam, for Jenkinson. 
Jîidd, Bitçhie à; Êsher, îor Boad. . 

, Bmdqett, J. In this case the city fi] ed a pétition to condemn 33 
fôet of land oto thé éaist side of Stewaft avenue, from Twenty-Third street 
toEgan' aveiiue, for tbepurpose of widening Stev^ar't ayenuie. Henry R. 
Bond, a citizen nof: the state of Connecticut, as owiier of lots 1 and 8 in 
United States Bank addition to Chicago, causepl. the. case, so far as it rer 
lated ta tbeSe liands,: to be removed to this court for hearing. On the 
iSthday of February.lastajury was waived, and the cause tried by the 
O0«irt,!ond the value of the portion of the lots in question owned by Mr, 
Bond sought tô'be taken in this prooeedjng was'fixedat $22,500, a judgi 
ment<reiidered acooirdingiy, and the money paid-into court j wiiera it now 
is.^ >SiQoethat|ikdg3à«nt:was entered,ofteWilliajnr Jenkinson bas appeared 
^nd 'filed hi» J)etition: in the case, stating that on ;the 23d of Marcb, 
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1888, which was subséquent to the commepcèment of proCeediûgs by 
the city,' said Bond, as the owner of the lots in question, leasedtopeti- 
tioner the building situate oh the sbuth-east comer of Twenty-'Sixth. 
Street and Stewart avenue, being a portion of the land included itf the 
said judgmrâit, with the boileïS, engines, and machinery sitliate in said 
building, for a rental of $2,000 per annuin for the term of three years; 
that he has used the said demised promises for a planing-mill, and sash 
and blind factory; that he will be subjected to great damage by reason 
of the breaking up of his business; and prays that he may be paid his 
said damages ont of the money in court. , 

In behalf of the city it is contended that no change in the value or 
condition of the property since the filing of the pétition to condemn can 
affect the rights of the city, as the value of the property at the time of 
the commencement of the proceedings to condemn is the measùre ôf the 
city's liability. Cmnmissionera v. Dunlevy, 91 111. 49; SchreUber v.Rail- 
road Oo., 115 Hl. 340, 3 N. E. Rep. 427. While on the part of Bond, 
. thë land-ôwuer, it is insisted thàt this petitioner took jjenderiie Kè, and 
; ■was liable to hâve his leasehold interest terminated by the judgment of 
cpndemnation, whenever the case should be brought to hearing, and 
that' hètherefore has no claim for damages either against the çity ox Mr. 
• Bond, thelessor. I think it must be conçeded that this tenant, having 
entered pwdente lîte; çahnot enforce aûy claim for damages against the 
city, and there can be no doûbt that by thèse proceedings the leasfhold 
estate 18 terminated; and, as I said, the contention on the part of Mr. 
Bond, thé lessor, is that the petitioner has ho ciaim by virtuë of this 
ieaae on thefund in court- I think that by this lease, Bond, the pwner 
of the fee, has carved out of his fee-simple estate this estate for 'three 
< years, and, that to the extent of the value of this estate for yëars thé pe- 
'^ItitjdAefiléntitïed 1» be paid; out of this fund. I cannot seéànyçliffer- 
ence betwèen the cascimade by this pétition and whatwould hâve re- 
eulted if Mr. Bond, after the fîling of this pétition, had conveyed the en- 
tire estate to a third person. In that event there would be no doubt but 
what the grantee of the fee would be entitled to thé compensation fihally 
awarded for the taking of the property. So, hère, Mr. Bond has con- 
veyed, not the entire fee, but an estate for the term of three years, and 
'. so far'Ke bas di\^ested himself of the right to compensation, and the 
, compensation which would hâve gone to him for the whoie fee mùstbe 
i divided bétween the réversion, which remains in him, and the term for 
years whichhe bas created, 

The petitioner daims large damages for the loss of his business, and 

- the expense of moving to some other place in which to establish or carry 
on his business. I am not prepared to say at présent whetber this^ claim 

, is well founded or not. My présent impression is that, inasmuch as the 

- petitioner would bave been compelled to move at the expiration of his lease- 
' hold estate, and as lâie termination of the leasehold estate is not the act of 
. the leâsoir, that no damages can be claimed against the lessor> orfrom 
^liMi fund in court, for injury to the business of petitioner on theprem- 
i isesji or the eipenses of moving to anothe* site; still I doiiot deêm it 
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necessary to definitely dispose of that question in regard to the measure 
of damages at this time. It is enough, therefore, to say that I consider 
the pétition sufficient to entitle the petitioner to some compensation ont 
of the fund in court, and shall therefore overrule the objections made to 
it in behalf of Mr, Bond, and leave ail further questions until the hearing. 



Pbice a al. V. Chicago, S. F. & G. Ry, Co. 

{Oireuit Court, N. D. llUnm. March 25, 1889.) 

, 1. CONTRACTB— EnGINEER'S EsTIMATES— EsTOPPEL. 

Plaintiffs contractéd to do certain construction work for défendant, "under 
thé direction and supervision of the chief engineer » * * and his assist- 
ants, by whose measuréments and calculations the quantities and amounts of 
the several kinds of work * * * shall be determined, and whose déter- 
mination shall'beconclusiveupon the parties. * * * Thesaid chief engineer 
ahall décidé every question « * * relative to the exécution thereof , and his 
décision shall bebinding.and final." The work wasdone under the supervision 
of an assistant engineer, who each month fprwarded his estimâtes to the 
chief engineer, who paid plaintiffs monthly on the basis of such estimâtes, 
and they paid their subcontractors monthly on the same basis. After the 
completion of the work the chief engineer made a remeasurement thereof, 
when it was discovered that the assistant engineer's estimâtes, without the 
fault of plaintiffs or their subcontractors, were largely in excess as to quanti- 
1 ties, the resuit being that the subcontractors had been greatly o verpaid. Eeld, 
that défendant, and not plaintiffs, must bear the loss; that, notwitbstanding 
the terme of the contract, défendant was estopped to deny the correctness of 
~ the estimâtes of the assistant engineer whom it had placed in charge of the 

' work. 
2. Sa^e— Decisioiî op Engineeb. 

The clause of the" contract making the chief engineer the final umpire in al) 
différences between the parties under the contract relates only to the exécu- 
tion of the work, and has no application to such a question as this. 

At Law. Action on contract. 
SwetL & Grosscup, for plaintiffs. 
Williaim & Thompson, foi défendant, 

Blodgett, J. This suit is brought to recover a balance claîmed to 
be due plaintiffs'on a contract in writing made on the 21st day of March, 
1887, between plaintiffs, constituting the firin of Price, McGavock & 
Co., party of the first part, and the Chicago, Santa Fe & California Rail- 
way Company, of the second part, by which plaintiffs agreed to do ail the 
grading, clearing, grubbing, and masonry necessary to complète the roàd- 
bed of the railroad of the party of the second part from the east bank of 
the Mississippi river eastward for a distance of 50 miles, which, in fact, 
■ineluded that portion of defendant's line of railway between the Missis- 
sippi river and Galesburg in the state of Illinois. It is admitted that the 
plaintiff" soon after the making of this contract sublet the same to the firm 
of Jones, Forrest & Bodkin, who did the work called for by the contract, 
and this suit is prosecuted in the naine of the plaintiffs for the use of 
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Jones, Forrest & Bodkin; and although the con tract provîdes in terma 
that the work shall not be sublet, or the contract assigned, the parties 
hâve stipulated in writing that the défendant will claim no advantage or 
défense by reason of the plaintiffs having sublet the work. The chief con- 
troversy in the case relates to the work done on division No. 9, which 
was about 12 miles in length, the 50 miles covered by the contract hav- 
ing for purposes of construction been divided by défendant into di- 
visions, and the work on each division having been in charge of an as- 
sistant engineer, or division engineer, who was employed by the défend- 
ant, and acted under the gênerai direction ofthe chief engineer of défend- 
ant. The contract contained the following provisions, which bear upon 
the questions raised in this case: 

" The work shall be executed under the direction and supervision of the 
chief engineer of said railway company and his assistants, by whose measure- 
ments and calculations the quantities and amounts of the several kinds of 
work performcd under this contract shall be determined, and whose détermi- 
nation shall beconclusive upon the parties. * * * The said chief engineer 
shall décide every question which can orinayarise between the parties relative 
to the exécution thereof, and his décision shall be binding and final upon both 
parties. * * * It is further agreed between the parties that monthlypay- 
ments shall be made by the party of the second part on the certiâcate of the 
engineer for work done, deducting 10 per cent, from the value of work done 
as agreed compensation for damages to be forever retained by the party of the 
second part, in case the whole amount of work herein named shall not, be 
done in accordance with this agreement. • * * The aforesaid party of 
the second part hereby agrées that whenever this contract shall be completely 
performed on the part of the party of the flrst part, and the engineer has cer- 
tified the same in writing, the said party of the second part shall within ten 
days thereafter pay tdsaid party of the flrst part any remaining sumsdue for 
said Work according to this contract." 

It is claimed on the part of plaintiffs that the work on this division 9 was 
sublet bythesubcontractors Jones, Forrest & Bodkin to divers othersubcon- 
tractors under them, to be paid for at certain rates, according to the quanti- 
fies and classifications made by the engineer in charge; that estimâtes or 
certificates were made by such engineer from nionth to month ofthe amount 
and class of work done on said division, and Jones, Forrest & Bodkin 
paid their subeontractors for the work done by them each month on the 
basis of thèse monthly estimâtes; that, after the work on this division 
was completed, the chief engineer of the road caused a remeasurement 
and reclassification of the work on this division to be made, from which 
it appeared that the monthly estimâtes made by the assistant or division 
engineer had been largely in excess as to quantities, and classified so as 
to make it much more costly to the défendant; and by this final esti- 
mate, made by the chief engineer after the completion of the work on the 
eutire 50 miles, the excess paid by reason of thèse overestimates on di- 
vision 9 was recouped out of the gênerai balance due the contractors for 
the whole work. The contention on the part of the plaintitfs is that, as 
they settled with and paid their subeontractors on the basis of quan- 
tities and classifications of the work shown in the monthly estimâtes of 
the defendant's assistant engineer in charge of this division, and on the 
v.38F.no.4— 20 
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assumption tbat said quantities and classifications were' correetly ren- 
dered, after such payments défendant was estoppéd, asagainst the plairi- 
tiffs, from remeasuring or ïeolassifying such work, even if the estimâtes 
of the engîneer in charge were incorrect, and dedueting the said over- 
payments from the balance duèi on the whole contract; that if any one 
faas to sufier loss by reason of the incompetency of thé defèndant's engi- 
neer it should be the défendant, rather than the contractors, who acted 
in good faith, and made payments to the subcontractors who had done 
the work on the basis of the correctness of thèse monthly estimâtes. It 
is contended on the part of the défendant that the contract is an en- 
tirety for the whole work, and that, if the plaintiffs bave been overpaid 
for any part of it, the défendant has the right to dednct such overpay- 
ment from any balance remaining due the plaintiffa miidér the contract; 
that thé monthly estimâtes were only approximafe' and subject to cor- 
rection in the final estimàte and calçulations to be made after the com- 
pletion of the éntire work; and that by the terins of.^he contract the 
measureinents and classifications of the work made by the chief engineer 
and his assistants in the final, estimàte are binding and ■ conclus! ve upon 
the plaintifis. 

There is really no substantial dispute upon the material facts in the 
case. It is conceded that Jones, Forrest & Bodkin, tinder their sub- 
bbntract with plaintiffs, perforined the work calléd fer by the contract 
betwçen the plaintiffs and ihedefendant. The prpof also shows that the 
work on this division No. 9; was substantial] y ail perforraed by persons 
■who had subcontracts under Jones, Forrest & Bbdkinj and said subconh 
tractorsv(rere paid, so far as qikàntitiës and classifications of the wôrk werè 
ttOncerned, frônd month to tnohth, on thé basis ofti^e imonthly éstipiate^s 
made by the defèndant's assistant engineer of that division; the mode 
of doing business in regard to thèse monthly estimâtes being for each 
•division engineer to make up his estimàte at the beginhing of eàch naonth 
for the work done the preVious montb, and forward it tO thé chiéf en- 
gineer. Thèse monthly estimâtes of the division enginëers werè forwarded 
to the plaintiffs with a check in payment, acc6ï>ding to thé'terms of the 
contract, who fumished a copy of said estimâtes tO Jones, Forrest & Bod^ 
kin, with a check for the amount due them under their subcontract with 
plaintiffs, and they (Jonefe, Forrest & Bodkin) in turn settled with their 
'subcontractors on the basis of thèse estimâtes as toquantitiés and classi- 
fications. The testifflony also shows that thèse monthly eStimatèS on di^ 
vision 9 were largely in excess of the work actually done, âhd the neces- 
isai^ rèsult of this method of estimating and paying for the work doriè 
ftom month to month was that tlie subcontractors under Jonës,. ForreSt 
;& Bodkin were largely overpaid , and the loss by î*eason of the overpay- 
ment must:fail on plaintiffs, and on the subconti'aCtorsdirectly under 
them, if the chief engineer can now révisé and correct his assistant's 
monthly estimâtes, and deduct the overpayments made for this work 
■from the balance' due on the contract. It must; be admitted that, if any 
ïecoveryi is had in this case in favor of the plaintiffs, it can only be upon 
the rightsof Price, McGavock & Co. under their bontract with the défend- 
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ant, and the proof shows that the resuit of thèse erroneous estimâtes as 
to quantitieg aiid classifications! of the work done oathi^ division 9 was to 
cause Pries, McGavock & Co. to pay Jones, Forrest &* Çodkjn more on 
account of each monthly estimate for this division than they would if the 
estimâtes had been correct, and Jones, Forrest «fe Bodkin, in turn paid 
more to their subcontractors than they would hâve been entitled to re- 
ceive if correct monthly estimâtes had been made; so that the effect of 
this revision of the estimâtes on division 9 is to make Price, McGavock 
& Co. the losers to the extent of the errors corrected, and Jones, Forrest 
& Bodkin, being also the losers, can properly prosecute this suit in thé 
name of the principal contractors, and for their own use. 

My own conclusion is that, as both Price, McGavock & Co. and Jones, 
Forrest & Bodkin acted upon the basis of thèse monthly statements as 
to quantities and classes of work shown in those estimâtes, the défendant 
is estopped from correcting those estimâtes to the, damage of the plain- 
tifis, or those who claim under them. I do not think that the clause of 
the contract which makes the chief engineer the final umpire in ail dif- 
férences betwéen the parties arising under this contract furnishes any 
défense. The language of the clause is that the chief engineer shall 
décide every question whiçh can or may arise between the parties rela- 
tive to thé exécution of the work, and his décision shall be final. The 
question which has arisen hère is not as to the exécution, but as to 
whether under the facts the défendant is bound by the measurements 
and calculations of quantities of the work returned by the defendant's 
assistant engineer, under whose immédiate charge and supervision the 
Wbrk was done. It is not a question as to the exécution of the contract, 
bat a question as to the right to change the estimâtes under the circum- 
Stances, and, in efiect, thèse overpayments from the plaintiffs which hâve 
been made to the subcontractors under Jones, Forrest & Bo(Jkin. Nor 
do i deem it necessary for the purposes of this case to décide what are 
the powers of the chief engineer in making what he terme the "final 
estimate." Probably if the contractors had not acted on thèse monthly 
or running estimâtes as the work progressed, and paid the men whoactu- 
ally did the work on the basis fumished by those estimâtes, the right 
to dorrect errors lilight bave existed; but hère were false quantities and 
classifications returned by the man whom the défendant had clothed 
with authority and power to calculate thèse quantities and make classi- 
fications of the work, and returnthem for the purposeof making monthly 
payments. And, while it may be granted that either the plaintiffs or de- 
fendant must sufier for the errors made by this man, I think the facts 
make a case, for the application of the familiar rule that where two in- 
nocent parties must suffêr for the àcts of a third, the loss shall îall ûpon 
ihê one tFho plàced it iii the power bf thé third tô make the mistake. 

The provision of the contràCt as tb thé duties of the chief engineer 
in relation -to' this work créâtes at leâst an împlied obligation on the part 
of the de,iféndiiit t^ fùrniéh copipetent and hoiiest ehgineérs,'and if any 
ône is 6b|ig§4 ^9 , ï°^? i?y :*his ?PSiP^^^^'?; Jé^'^'^ of «bility or JiQnesty, it 
should be the défendant who employed him. I may add that I do no| 
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deem ît necessary to décide whether the errors in question arise from 
this engineer's incompetency or dishonesty , although it is fitthat I should 
say that there is no proof whatever that thèse false estimâtes were made 
at the instance or with the knowledge of theplaintifïs, or of Jones, For- 
rest & Bodkin. There will therefore be a finding in favor of the plain- 
tiffa for the araount shown by the estimâtes to be due them on the basis 
of the correctness of the monthly estimâtes on division 9, and for the 
extra work, — such as the extension of embankments at the ends of the 
bridges, side-track work, etc., — of which there is no dispute. 



Nbwberby ». Bennett ei oZ. 
iOirmit Court, 8. B. Oalifornia. March 26, 1889 ) 

1. Salk—Wakhanty— Evidence. 

Plaintiff testifled that in the nesotiations for the sale of a horse worth 
$3.000, which he desired for breeding purposes, it was agreed that the war- 
ranty sued on, which wa8 that the horse was a reasonably sure foal getter, 
should begiven, and at the close of them, plaintiS executed deeds for the 
land which was exchanged for the horse, and that défendant at the'sàme tinié 
executed the bill of sale of the same date containing the warranty. Défend- 
ant testifled that he never agreed to give the warranty, and did not give the 
bill of sale and warranty at the time of the completion of the sale, but that 
several days after, plaintiff asked for a bill of sale as a favor, and to acCommo- 
date him défendant made the bill of sale, using a blarik therefor, and not 
notiçing that it contained the warranty; that he had two forms of bills of 
sale, one of which contained a warranty and the other did not, and that he 
inadvertently nsed the former. Défendant was in the habit of giving a bill 
of sale and warranty for horses sold. HM. that the évidence showed the ex- 
écution of the bill of sale and warranty at the time of the sale. 

%. Samb— Damages. 

Défendant having agreed to replace the horse on delivery of it to him in 
case it should prove barren, and ample évidence of its unfltness forbreeding 
purposes haying been given in the three months following the purchase, 
plaintiff sboùld hâve then returned it, and canuot recover expenses incurred 
upon it àfter that time. 

At Law. 

Oitrtts & Olis, for plaintiff. 

Lucien Shaw and W. T. Williams, for défendants. 

Ross, J. This action is founded upon a guaranty contained in a bill 
of sale executed by défendants to the plaintiff for a Clydesdale stallion 
called "Scotland's King," which reads as foUows: 

"We hereby guaranty the aboye-named liorse to be a reasonably sure foalr 
getter, with proper care and handliiig. In case he should prove barren we 
agrée to replace nim with another horse of sanie breed and priée, upon deliv- 
ery to us of àbove-named horse, if as sound and in as good condition as when 
purchased of us." 
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While the bill of sale expresses a considération of 83,000, ît appears 
from the évidence in the case that the horse was in fact transferred to the 
plaintiff in exchange for two pièces of land, one situated in the state of 
Minnesota and the other in Dakota, conveyed by plaintiff to the défend- 
ants. That the horse did not prove a reasonably sure foal-getter or any 
foal-getter at ail, is, from the évidence, very clear. It is claimed for 
the défendants that he did not receive from plaintiff proper care and 
handling, and that the fact that he would take no notice of mares was 
oecasioned by such neglect. I do not think that a fair déduction from 
the testimony. ïhe plaintiff caused a good stable to be built for the 
horse, and had an experienced man constantly employed in charge of 
him. He was well groomed, and, although not fed upon some of the 
food mentioned by some of the witnesses for défendants as being best 
for stallions, he was given an abundance of the food commonly fed in 
this country, and upon which other stallions of the same breed do well 
hère, as stated by a witness for the plaintiff, and upon which this par- 
tieular horse kept in good fiesh. I am satisfied from the évidence that 
the defectdn the horse cannot be attributed to a want of proper care or 
handling onplaintiff's part. Proving barren, the horse was returned by 
the plaintiff and tendered to défendants, with a demand that they re- 
place him with another horse of the same breed and price. Défendants 
refused to receive the horse, or to comply with the demand, claiming— 
Mrst, that they gave no guaranty; and, secondly, that the horse was not 
■then as sound and in as good condition as when purchased by the plain- 
tiff. I think the évidence shows that he was in substantially the same 
condition when returned as when purchased. 

But the first objection made by défendants to the tender goes to the 
principal point relied upon in défense of the action., It is claimed by 
défendants that the guaranty was not executed at the time of the sale, 
but subsequently, and without considération; and upon this point the 
testimony of the plaintiff and of the défendant Bennett is in direct con- 
flict. Both of thèse parties made a good appearance upon the witness 
stand, and were apparently testifying truthfully. Yet the testimony of 
both cannot be true. In brief, that of the plaintiff on this point is that 
in the negotiation concerning the horse the agreement with défendants 
was that they should give the guaranty in question, and that at the time 
•of the closing of the trade plaintiff executed to défendants deeds for the 
land, and at the same time the eldér Bennett (with whom the business 
was conducted) executed to him (plaintiff) the bill of sale and guaranty. 
Bennett positively dénies the statement of the plaintiff in thèse particu- 
lars, and testifies that he never agreed to give a guaranty, and did not 
give a bill of sale or guaranty at the time of the consummation of the 
sale; that several days after its consummation and after bis receipt of the 
deeds in payment for the horse, plaintiff came tohim, and askéd him. 
as a favor to give him a bill of sale for the horse, and that to accommo- 
date plaintiff he (Bennett) went to his room, and got a blank bill of sale 
and signed it, rot noticing that it contained a guaranty, and gave it to 
the plaintiff; that défendants, whose business is that of importing and 
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selling stallioos, Kave two forma of bills of sale, one witli and the other 
without a guaranty, and that in thia inatance a Ijlank with the guaranty 
•waa used through inadvertence. In deoiding upon such conflicting tes- 
timony of witnesses apparently truthful the court must look at the prob- 
abilities of the case. In the firsl place, it is not probable that the plain- 
tiff would hâve asked as a favor that which he had the right to demand 
as a right. In thé next place, the purpose for which the plaintiff 
wanted the horse was that of breeding. It was reasonable and proba- 
ble, therefore, — especially in View of the fact that the horse was a costly 
one,— that plaintiff ahould require a guaranty that he should prove a 
reasonably sure foal-getter, if défendants would give such guaranty; and 
that they were in the habit of giving such guaranties in cases of sale was 
admitted by the witness Bennett. This witnesa also admitted that he 
usually executed a bill of sale for the horses that he sold. . It would 
therefore hâve been unusual for him tiot to bave executed such an instru- 
ment for the horse in question, and, considering bis valUe, the purpose 
for which he was purchased, and the fact that at the time of the con- 
summation of the sale the plaintiff executed to défendants deeda in writ- 
ing for tbeland, the probabilitiœ, in my opinion, confirm the plaintiffs^ 
testimony to the effect that the biU of sale with the guaranty waâ exe- 
cuted by défendants at the time of the sale and as a part of it. And thia 
conclusion is further austained by the circumstance that the bill of sale 
and the deeds bear the same date» 

But one other question rèmaina to be determined, and that is the 
amount of damages to which plaintiff is entitled.; The counsel for the' 
respective parties are agreed that the true measure of damages is the 
excess of the value the horse would bave had if he had been a reasona- 
bly sure foal-getter,, over his value in bis barren condition, and, in ad- 
dition, a fair compensation for the losa incurred by the plaintiff in fais 
effort in good faith to use him for the purpose for which he was pur-' 
chased. I think the évidence shows the cash value of the liorse at the 
time of sale was $2 ,000 y and that in his barren condition, as subse- 
quently ascertained, his value waa and is $250. The plaintiff received 
the horae about the Ist of February and from that .time on, and espe- 
ciaUy during the months of Aptil and May, repeated efforts were by plàin- 
tiff's direction made to test thejcapacity of the horse, and ample évi- 
dence given of his unfitness for: breeding purposes. The horse should 
then bave been returned hy plaintiff to défendants. For expeiises sub- 
sequently incurred I do not^th^nk plaintiff ahould be allowed. For the 
board and wûges of the man: «mployed to care for the horse during the 
months of February, March, April, and May the plaintiff will be allowed 
at the rate of $55 per mouth, aggregating $220. It results that plain- 
tiff is entitled to judgment against défendants for tbe sum of $1,970 and 
Costa. Ordeted accordingly. 
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Blunk P. Atchison, T. & S. F. R. Co. 
{Ovreuit Court, W. D.MiaaôvH, W. D. March 14, 1880. 

1. MAUOiouSiPBOSEOUTiON— When. Lies. . 

,. If , aftetr the flling of an origi^jal çomplaint for crjminal prosècutiori, those 
who instltuted thé prosecution learn facts shp-Wingthe innocence of the ac- 
cuSed, they are not liable for malicious prosecutioh for mereiy withholding 
Bucb information from the prosecuting attorney, as under tlie statutes of 
Kansàs the c^se is then in the banda of the attorney; but tbey are liable if 
they Btill insist upon, urge, and demand tbe proBécution of the accuBed. 

■ % Bame— MALiei!— What Conbtitdtes. 

r ,t Where tbere is a wanton.gross, reckless diaregard of the rights of another 
in instituting a prosecution, as wbere confessedly tbere is no excuse for it,-!- 
no reasonable ^ound. — tho jury may flnd the prosecution malicious, though 
there is no direct testimony of prior trouble, ill-will, or grudge. 

8. SAmb— Probable Cause. 

Where robbery and murder hâve been committed. and those affected there- 
byi on being informed by a convict in a penitentiary that he, with certain 
others, committed the crimes, flnd on Investigation that the détails of the 
facts stated by their informant are substantially true, and from the confession 
and Teriflcationpf the.details they entertain an honest and strong suspicion 
that' the persoiis named were guilty, probable 'cause exista for prosecution 

-' of those iniplicatedby the stàtement of the convict. 

A. SaMÉ— A.1ÏVICK OF COUNSBL. 

Ifone injur^dby açrime discloaes ail the facts that he knows, ortbat by 

, the exercise pf reasonabl^ care he can obtain, honestly and fully to counsel, 

and thé iatter adviaes'ttiàt'sufeh facts make ont a case for prosecution of sus- 

pected {persons, the injared personis justifled in inBtitutlng the J)rOBecution. ' 

6. Same— Rights of Accitsbd. 

Tlje «uspqcted personsneed npt be informed or led from thé investigations 
%p beliévé, bëf ore the prosecution is Institutéd, that they are àccused of the 
• ■ ■,■ crhnes. ';'";;. .■ ■ ,[ 

: •. SAMÉ-f-ÏÎAMAGfeS.; ; ' ' . ■ . 

Tbe.Rieasure of damages fpr malicious prosecution is the expense of the 
defeiisé, the value Pf the time lost by the accuâed, and a reasonable compen- 
■ ■' sàtioû foi* injury to réputation. i 

■ At Law.' 

Action by Fi. A. Blank against the Atchison, Topeka & Santa Fe Rîiil- 
road Company, for damages for malicious prosecution. 
' Robirmn & ilarkless, for plaintiif. 

Gio. W. McCrary and Gardener Lathrop, for défendant. 

BEEWÉEi I.yiaraUy char gîrlg jury.) The case, which has been tried 
before yoù with very full détail of facts, is oae of importance, not mereiy 
to the parties involved herej but also to the gênerai public, and by reason 
of that fact it desërves at your hands the most careful considération. 
Both sides hâve presented the testimony fuUy and fairly; and it certainly 
is à pleasure to try a case when it is tried, as this has been, su well, 
and so pleasantly, by counsel. At the very outset I want to notice and 

' iRespèëtlng'advice of counsel as shbwing probable cause, and the neoossity of dïs- 
, feloaing ail mal<erial facts to counsel, tp a défense ta an action for malicious prosecution, 
. see Paddpoik v. Watts, (Ind.) 18 N. E. lÉep. Sl8: Cuthbert v. Galloway, 85 Fèd. Rép. 466; 

Norrelv.Vt)gBl,:(Mînn.)38W.W.iEiep.7ÔS, and note. - . : ;i 
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comment for a moment upon an obvions infirmity in our laws — at least, 
so it strikes me. One of you is entirely innocent of crime. Some on© 
files a complaint; causes your arrest; you are tried and acquitted. In 
making your défense you hâve spent time and money; possibly hâve 
been incarcerated in jail; and yet, after your perfect vindication, by a 
jury of your countrymen, there is no provision for any compensation to 
you for the time and "money that you bave lest. Now, as I bave often 
had occasion to say, I think that this is an injustice; but it is an injustice 
that we cannot remedy — only the législature can. The only remedy 
which a party may bave, in a case where he bas been unjustly cbarged 
with a crime, is when the prosecution is one which comes within the 
légal définition of a malicious prosecution; and then hecan recover from 
the prosecutor fair and reasonable damages. 

In this case I may bave occasion to comment upon the teatimony some- 
what, and I may express an opinion as to the eflect of this or that por- 
tion of téstimony, or as to the proof of this or that fact. If I do so, I 
•want to say at the outset that my opinion upon a question of façt does 
not control. You are to décide ail questions of fact. And I want to say 
another tbing, too, and that is, that we are to try this case upon the tés- 
timony that we bave, and not upon that which might bave been, or that 
we guess might bave been, offered. If a witness known to bave some 
connection with the circumstancé of this case is not présent, you may 
not guess that he would bave testified so and so if he wére présent. Our 
inquiry is limited to the téstimony that we bave, and we cannot speculate 
upon what might bave been. 

I observe again that we are not hère to try the question of the guilt or 
innocence of this plaintifF of the train robbery and murder at Coolidge. 
That is not the question before us. If it were, I think I should bave no 
hésitation in saying that, conceding ail that you uiay in référence to sus- 
picions, there are no sufficient facts before you that would justify you in 
saying that he was connected with that robbery. I observe again that 
the proceedings which were initiated by the complaint filed before the 
justice of the peace, followed up by the réquisition and information, are 
at an end. That prosecution is finished. Again, if not conceded, it is, 
I think, a fact beyond dispute from the téstimony that the prosecution 
of this plaintiff, Blunk, was initiated by the défendant railroad company. 
It caused, practically, those proceedings to be commenced and prose- 
cuted. And in that respect l'may also observe that when a crime lik& 
the attempted robbery of the train at Coolidge, and the murder of the 
engineer and the wounding of the fireman, bas been committed, then 
common decency and every man's sensé of justice demands that the Com- 
pany wbose property bas thus been threatened, and whose employé bas 
thus been killed, should make every fair and reasonable efibrt to bring 
the criminal or criminals to justice; and that it is not to be taken as any 
évidence of misconduct on the part of the railroad company that it has 
used its employés and spent its money in an effort ,to ferret out and bring 
to justice tbe criminals. Every man, for that matter, owes a duty to. 
Society to do what he can to ferret out and punish crime; and when the^ 
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relations exist that existed between this défendant and the man who waa 
killed, there is a more impemtive duty on it to do what it can in that 
direction. While that is true, of course it also is true that in prosecuting 
its inquiries and making its efforts it is not at liberty to açt wantonly, 
to act with malice, to act in disregard of the rights of others. AJl that 
it may do, — and it is that- which "it ought to do, — is to make fair and 
reasonable efforts to ferret ont and prosficute the criminals. 

It being, therefore, not a question ot" whether that prosecution is ended, 
nor a question whether this plaintiff was guilty of the crime charged in 
that prosecution, the inquiry naturally arises, what is this case, and what 
is it that you are to try? In the technical language of the law, this is a 
case in which the défendant is charged to hâve maliciously prosecuted 
this plaintiff — "maliciously prosecuted;" and the éléments of the case, 
as well settled, are — First, it must appear that there was no probable cause 
existing at the tirae of the commencement of the prosecution for its com- 
mencement; and, secondly, that it was a prosecution with malice. Those 
are the two ingrédients. As frequently stated, there must be a want of 
probable cause, and there must be malice. Those are the questions you 
are to try-^whether in this prosecution this railroad was actuated by 
malice towards this plaintiff, and acted without any probable cause to 
believe him guilty. The question of what constitutes probable cause is 
a, question for the court to settle* What the facts are the jury are to dé- 
termine; but what constitutes probable cause is for the court to déter- 
mine. It appears in this case that, without any solicitation or any sug- 
gestion from the défendant, news was communicated to the officera of the 
Company that a conviet in the Missouri penitentiary knew something 
fibout the Coolidge train robbery, and was ready to confess. On the 
strength of thaï information the ordinary ofRcer of the défendant pro- 
ceeded to the Missouri penitentiary, and interviewed that conviet. From 
him he got a statement in writing, written partly by the agent of the Com- 
pany and partly by the conviet. That statement, according to the tes- 
timony, was a confession of his own — that is, the convict's own — con- 
nection with the crime. More than that, it detailed the eircumstances 
immediately preceding and subséquent to the crime; named the three 
parties engaged in it, and detailed some preliminary matters, thenmapped 
out their course of travel to Coolidge and return, giving individual 
facts connected therewith. Now, I say to you that if a reputable citizen 
— ^if one of you, or any man of known integrity — makes an affidavit in 
which he détails his own knowledge of a crime, and a person acts upon 
that affidavit, he acts with probable cause in instituting a prosecution 
for the offense. But where a person like this conviet, of confessed 
«riminality, — confessed both by the adjudication against him and by his 
own confession in this statement, — makes a statement in respect to crime, 
-not merely in référence to himself, but implicating others, then common 
prudence requires that the truth of that statement should be inves- 
ïigated before the persons named in it are charged with crime. If, 
however, in a confession from a man himself a conviet, — from a man 
confessing his own criminality and charging others with participa- 
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tion, — ^the confessor mafcra a detaîled statement of facts preceding, at- 
tending, and foUowing the crime, and the party to whom that confes- 
sion is made ibvestigates those particular statements, and ûnds that they 
are substantially aCcurate^ and acts upon that information thus verifled 
by Personal' investigation and information, he is acting upon probable 
cause. Take the case before us. If Mr. lîiggins — after receiving this 
statement, which bas been read to ypu', detailing the place from which 
they ôtarted, the prior relationships between the èonvict, Mr. Blunk, and 
Mr. WaUer, the places they visited on their way to Coolidge, what took 
placé at Coolidge, the places they visited in the vicinity of Coolidge and 
on thé retUTn— if Mr. Higgins, taking that statement as piesented tohim, 
implicating the convict himself, and Mr. Blunk and Waller, went over 
and verified so far as was possible the détails of the , information thus 
conveyed, and found that the détails wete correct, — détails which could 
not hâve been khown except by a party who was cognizant of the offense 
and participated in the crime,-^then he is justified in acting upon that 
confession as a true statement, or at least as probable cause for further 
prosecûtion; : In this respect I quote the language of a case cited by the 
counsel for plaintiff from Cbfe v. Guï^, 16 Minn. 182, (Gil. 161,) itself 
a quotation from Hil.- Torts : ' ; 

"Probable cause for instituting a 'prôsedution is held to be such.a state of 
facts knôwa to arid iufluencibg the proiâecutor as would lead a man of ordinary 
caution and prudence, acting conscientiously, impai-tially, reasonably, and 
without préjudice, upùn the facts witbin tlie party's knowledge, to believe or 
entertain an honest and strong suspipipn that the person accused is guilty." 

Now, if th© défendant, through its agent, after this investigation, with 
this sworn statement of the convict, fpund that the détails of the facts 
therein stated were substantially. tmie, and from the possession of that 
knowledge-^that is, from the possession of the confession and the vérifi- 
cation of thé détails by personal examinationT-rentertained an honest and 
strong suspicion that the convict and the persons named as assistants 
with him wôré the three guilty persons, then the action was with proba- 
ble cause, and the plaintiff bas failed to make out his case. 

It is not necessary, where an investigation' of this kind is started, that 
the persons suspected or accused should, before the prosecûtion is insti- 
tuted, be nôtîfied of the accusation. «It is not even necessary that the 
persons investigating thè matter shoùld so far continue their investiga- 
tions as to put the accused upon notice of an investigation, or lead him 
to believe that au investigation is being had; because, for the obvions rea- 
son that, if he be guilty, the moment he knows or suspects that an in- 
vestigation is -being had , he disappears. Those investigations are fairly 
and reasonably conducted if they are conductedup to the point where 
the possibilityof notice to the accused may arise. :• : 
'-'' It is alâo necessary, in a case bf this kind, that the défendant in the 
civil action'— ohe pending like'tliis'-^shali hâve acted maliciously. A 
satisfactory définition of that: term may not be easy. Of course, it covers 
a case where a proSécutor bas an ill-will against the accused; as if, for 
instance^ Il hiàd apetsonal grudgê against one of you, and should, by 
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reasoii ôf that Personal grudge, file a oomplâint.agàînst you. Thereyou 
can see that I bave malice, — I hâve ill-will,— a grudge. But the law 
goes a little further than that. It is not always! neeessary to prove such 
Personal; àetual illrwill and grudge by reasonof past trouble.^ A jury 
œay sooietimes infer from the absence ofany probable cause that there: 
was malice, even where the testimony fails to show any prior trouble, 
difficulty, ill-will, or grudge. Wherever there is a wanton, a gross, reck- 
less disregard of the rights of another, as whère confessedly there is no 
excuse for it,: — no reasonable ground,— and a complaint is filed, then, al- 
though there may be no direct testimony as to any prior trouble, ill-will, 
or grudge, the jury may be justified in firiding that the action was ma- 
liciousi But, while that is true, yet the jury must be satisfied from the 
testiniony that the thing was maliciously donc. In this case the ques- 
tion for you to consider in this respect is whether this railroad company, 
or any of its officiais, had any feeling, any malice, any désire to prose- 
oute or pûnish this plaintiff. Was it to wrong or injure him in any way 
that this prosecution was instituted? Or was it simply from the belief— 
a belief, mistaken though it may be, that he was the guilty man? If they 
acted from probable cause, and without any personal feeling towards him, 
without any désire to wrong Mm , then there is no malice shown as against 
the company: défendant. 

It is further insisted by the défendant that whatever information they 
had they presented to counsel, — their own counsel, the attorney gênerai 
of the state of Kansas, and the county attorney of Finney county , — and 
that ail of them agreed that the facts within their knowledge pointed to 
and justified the prosecution of this plaintiff. Now, if a party in a case 
like this discloses ail the facts that he knows, or that by the exercise of 
reasonable care he can obtain, honestly, fuUy, andfairly, to counsel, and 
that counsel advise him that the facts thus stated make out a case, then 
he is justified in acting upon that advice. Thus, for instance, one of 
you may suspect that A. has committed a crime. You make inquiries, — 
ail that corne within your power reasonably to make, — and you find this 
fact, and that, and another, and you go to the prosecuting attorney, and 
tell him thèse facts, and he says they indicate that the person is guilty- 
of crime, and on the strength of that you file a complaint. The matter is 
investigated, the case is tried, and it turns out that you were mistaken, 
and that the défendant is innocent. No cause of action arises against you. 
You hâve gone to the proper party; yoU hâve told him ail that you 
know, and ail that by the exercise of reasonable care and diligence you 
could aacertain; and, having made that disclosure, although you were 
mistakei), although perhaps bis advice was incorrect, yet you are shielded 
from liability. Now, this défendant says that ail it knew, ail the facts 
within ;its knowledge, and ail that it could with reasonable care ascer- 
tain, wete communieated to its own counsel, to the attorney gênerai, and 
to the county attorney of Pinney county. Not merely that; it says that 
the attorney gênerai, on his own motion, went and investigated, sofar as 
he could, by conversation with the confesser and convict, the accusation;, 
and that they ail advised that thete was enough to justify the commence- 
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ment of the prosecution. If that be true, if nothing was withheld, if 
full disclosure was made, if ail was donc honestly, conscientiously, and 
fairly, and ail the facts that the Company did hâve within its knowledge, 
or could by the exercise of reasonable care ascertain, were disclosed to 
thèse counsel, and they advised the prosecution, that is a perfect answer 
to this suit. 

On the other hand, it is insisted by the counsel for the plaintiff that, 
whatever may hâve transpired before the original filing of the complaint 
at Garden City by Mr. Black, after that was filed months elapsed before 
the information was filed upon which the plaintiff was finally to be tried, 
and that the défendant company in the intérim betweenthe original 
commencement and the filing of the information, if it did not bave be- 
fore, had full and satisfactory information of the innocence of this plain- 
tiff, and that, notwithstanding that information, it insisted upon the 
continuance of the prosecution, and caused the information to be filed. 
The law in that respect is this: By the statutes of Kansas, whenever a 
, criminal complaint is filed, the county attorney takes charge of the pros- 
ecution. Frora that time until its termination in the trial court it is 
whoUy within bis control. It does not lie in the mouth of the person 
who makes the complaint to say what shall be donc, or when it shall be 
done, thereafter. The law provides that, after the filing the complaint 
before the justice of the peace, the preliminary examination and binding 
over for trial in the district court, at or before the commencement of the 
next term of the district court, the county attorney shall investigate the 
matter. If he finds satisfactory reasons for discontinuing it, be shall 
file a statement of those reasons with the judge of the district court, who 
détermines the propriety of continuing the prosecution. If he finds no 
such satisfactory reasons for its discontinuance, then it is bis duty to file 
the information; and the moment the criminal proceeding is initiated by 
the filing of the complaint, the matter from that time remains absolutely 
in the control of the county attorney, except as he may be directed by 
the district court. So that the mère fact that after the prosecution was 
initiated the railroad company was advised of matters which showed 
the innocence of the plaintiff — that itself would not justify you in hold- 
ing the railroad company responsible in this case; that is, provided it 
was not responsible for the original filing of the cOmplaint. It is true, 
bowever, that while the absolute control of the case remains with the 
county attorney, if, after the filing of the original complaint, the original 
prosecator — m this case the railroad company — ^becomes advised of 
facts which clearly show the innocence of the accused, and, notwith- 
standing the possession of the knowledge of those facts, it insiste, and 
urges, and presses the prosecution of the case further, it may held liable. 
Its silence, its mère withholding the information, its mère waiting and 
letting the case take its course, give no cause of action against it; but if it 
insisted upon, and urged and demanded, a continuance of the prosecution 
when it knew that the party was innocent, then it may stiU be liable for 
an action of malicious prosecution. But in order to prove that it must 
be shown thatit was fuUy advised of the innocence oî the accused, and 
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tnat, notwithstanding its full possession of information in tbat respect, 
it insisted upon, urged, and demanded the prosecution of the accused. 
Now, in this case the question is whether there was any such informa- 
tion communicated tothe railroad eompany; whethertherewasanything 
more than a doubt thrown upon what information had been received be- 
fore; and whether, in the possession of such information as it had, th© 
continuance of the prosecution was at its urgency and insistence. 

If y ou find for the plaintifF, the question of course arises, what is bis 
measure of damages? and in respect to that the law is this: Whatever 
he may bave paid out for counsel fées, for expenses in defending bim- 
Belf against the suit that was wrongfuUy brought against him, and what- 
ever may be the value of the time that was consumed in that défense; and, 
beyond that, whatever damage may bave been done to bis réputation by 
the initiation and prosecution of this unjust charge, — are to be considered 
in determining the amount of bis damages. Of course, so far as the 
amount of money he may hâve paid out for expenses and counsel fées is 
concerned, tbat is a matter easy of calculation, as is also the value of bis 
time. Tbose are matters of mathematical calculation. So far as the 
question of injury to bis réputation — damages to bis réputation — is con- 
cerned, there is no mathematical rule by which tbat can be determined. 
It is submitted to thegood sensé and fair judgment of the jury, — consid- 
ering ail the circumstances of the case, the man he is, bis past life, bis 
own character, — to détermine as to how much he bas been damaged by 
this unjust accusation. 



Brooks V. McCoMB. 
(Oireu& Court, D. Kansas. March 85, 1889.) 

WlMiS — FORBIGIf— RECOBDINa — DOCTRJNB OP RELATION. 

Comp. Laws Kan. 1881, e. 117, g 39, provides that "no will shall be eflfectual 
to pass real or personal estate, unless it sball hâve been duly admitted to pro- 
bate, or recorded, as provided in this act. " Chapter 37, § 146œ, provides that 

fiowers of sale conferred upon exeoutors, etc., by foreign wills, shall, as to 
ands situated in Kansas, be as valid there as in the state where the will was 
made, "provided that at the time of such conveyance (under the power) a 
copy of such will shall hâve been recorded in the office of the probate court 
in the county in which any land so conveyed is situated, as authorized by" 
chapter 117, § 24. Ueld, that where a foreign executor conveyed land in Kan- 
sas, under a power of sale in the will, before recording the will, but no rights 
of third persons intervened, the subséquent recording related back to the date 
of the conveyance, and made it valid. 

At Law. Ejectment by Anna I^. Brooks against John McComb. 

Hcdlawell <fc Hume, for plaintiff. 

Campbdl & Dyer and Slvss & Stardey, for défendant. 

FosTEB, J. The plaintiff brings her action of ejectment against said 
défendant to recover the possession of lots 34 and 36 on Waco street in 
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Waterman's addition totKeîcity of Wichita... Thé facis out of ;wh.ich,tliis 
controversy àroseare brieflyaslbllows: William H. Brooks died in 1880;, 
seised iri fee-simple of this' property .. Said Brooks left as his iieirs thia 
plaintiff, : and a minor child, Walter L. Brooks. William H. Brookig 
died testate, and iri his will he devised the property in controversy, vvith 
other property, to hiss minorichild, and, after naming his brother, James 
C. Brooks, and, in case he decHned to act, thenCIarenceD. Perry, to be 
the executorof his will, he uses the folio wing language: 

"And I herebygive to my exècutor, prwhoever mayséttle my estatè under 
this wilU full power to sell any part or parts of the realestate herein devised 
as a- part of the residue of my estate to my son, Walter, eithet at public or pri- 
vatesale, and to gi ve good and sufflçient deeds thereforto the purchaser or pur- 
chasers, so that the latter will not be answerable for the application of the pur- 
chase money, if in the opinion qî the person or persons so settling my estate 
it shali be more convenient for the purpose of settling my estate, or for thé 
ptirpose of arranging or settling the annuities herein given, and in case of 
said sales, the balance of the> proceeds, after paying my debts, legacies, and 
annuities, shall belong to, and go to, my son, Walter. as a part of the residue 
of my estate. " 

At the time Of his déath the teStator's résidence was in Cook cotmty, 
state of Illinois, and hïs will was duly probated ia said county in Janu- 
ary, 1881; and, James C. Brooks having renounced ail claims to act as 
éxedutor under the will, letters testamentary were duly issued out of thé 
probîktë Court of Cook county to Clarence D. Perry, named in said will, 
who was also a citizen of Illinois. Afterwards, and on March 15, 1883, 
the said exécuter Perry, sold and conveyed the property in controversy 
to A. A. Hyde, a citizen of Wîchita, for thé considération of 8300. The 
executor's deed recites the making of the will, the power of sale therein 
given, the probating of the same, and the issue of letters testamentary 
to said Clarence D. Perry, etc., and then conveys ail the right, title, and 
estate that the testator had iiv said reàl estate at the time of his death. 
At the time this deed was made, the said will had not been recorded in 
the probate court of Sedgwick county, where said land was situàted, but 
was filed and recorded on or about the 5th day of April thereafter. The 
défendant, McComb, has ail the rights that Hyde took under the execu- 
tor's deed, and for the purposes of this case the plaintiff has ail the title 
of Walter L. Brooks. 

: There seems to be but one question in the case. Did the failure to 
record the will in the probate court of Sedgwick county before making 
the deed by the exècutor, but recording the same several days afterwards, 
prevent any title to the land passing to Hyde, the grantee under the ex- 
ecutor's deed? Section 24, c. 117, of the Laws of Kansas provides as 
follows: 

"Authenticated copies of wills, executed and proved according to the laws 
of any state or territory of the Uuited States, relative to any property in this 
state, may be admitted to record in the probate court of any county in this 
state, where any part of such property may be situàted; and such authenti- 
cated copies, so recorded, shall hâve the same validity as wills made in this 
atate, in conformity with the lawS thereof. * * *" i 
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' Section 29 ïeàds aâiollows: 

"Ko will sbail be effectuai to pass real or personal eatate unless it shall hàvé 
been duly admittéd to probate, or recorded, as providied in this act." 

Section 146a, c, 37, reads as foliows: 

"Wbenever in any will which heretofore bas been, or hereafter shall be, 
executed and proved In any state or territory of the United States, power is 
given to the executor or administrator with the will annexed to sell oreonvey 
real estate of the testator, any executor of sirch wiU or administrator with the 
will annexed of the estSté of thé testator, duly appoirited and qualifled in any 
state or territory of the United States in which such will shall hâve been exe- 
cuted and proved, may sell and convey the real estate of the testator in this 
state in pursuance of the power given in the will, as effeetually, and to the 
same extent, as if letters testamentary or of administration with the will an- 
ûexed of the estate of the testator had been duly granted to such executor or 
administrator in and under the provisions of the laws of this state, unless, at 
the time of stich sale and conveyance, administration upon the estate of the 
testator shall bave been granted in this state: and provided, that at the time 
of suçh conveyance a copy of such will shall hâve been recorded in the office 
of the probate court in the cqunty in which any land so cqnyeyed is situated, 
as aùthorized by section 24, c. 117, of the General Statutes." 

It is apparent from the proviso to the foregoing section, as alao from 
Sections 24 and 29, that the executors deed did not opefate to transfer 
the title prior to the recording of the will; and thie question to be de- 
termined is whether under the rûle of law called "relation" the subsé- 
quent recording made good title. "Relation" is defined as a fiction of 
law by which an act or instrument is from necessity and for the advance- 
ment of justice, permitted to take effect at a time anterior to its actual 
performance or exécution. Jackson v. Ramsay, 8 Gow. 7 5; Landes v.Brant, 
10 How. 373; Gîbsm v. Okouteau, 13 Wall. 100. The doctrine iâ ap- 
plied only to subserve the ends of justice. Lyndi v. Bernai, 9 Wall. 
325. The plaintiff insista that the doctrine of relation cannot be applied 
toor help the defendant'S title, because the act of the executor prior to 
the recording 'Of the will was a nuUity, and absolutely void. A'-great 
nûmber of décisions are cited to show that the exercise of a naked power 
must be strictly foUowed, or it is a nuility. So far as I bave been iable 
to discover, thèse décisions were on the question of the exercise of ppWer 
without any regard to the question of relation, and if this case was free 
bf that question, — that is, if the will had never been recorded, or the 
plaintifPs rigbta had intervened before its recording, — ^therewould be but 
little doubt that as to her it must be declared a nuility, and cohvéyed no 
title. If the act was absolutely void, the doctrine of relation cànnot be 
applied. Jackson v. Ramsay, swpra. I know of no rUle of law that would 
made the executor's deed absolutely void. He derived his power under 
the termsof the' will itself. It is not claiiûed that he exbeed'ed ithat 
power, orexerciscd it in a manner différent from the terms of the will. 
iEe was fuHy qualifled as executor. He had violated no law. The tooSt 
fliat can be'cMmed for section 146 is that he «ould not convey title tô 
th« land unless the will shall bave been recorded in the probâte court. 
His deed dM aot operate to pass the title, becetuse the will vraà tfot re- 
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corded, although he had strictly complied with the power conferred on 
him by the testator, In Ex parte Fuller, 2 Story, 327, Judge Story says, 
speakingof the will: "The act of the testator gave it life; his death con- 
suramated the title." The probate of the will ascertains nothing but the 
original validity of the will as such. He further says, construing a stat- 
ute of the state of Maine, very similar to section 29 before cited: "The 
section only provides that no will shall be effectuai to pass real estate, 
unless it shall hâve been duly proved, not until it shall fiave been duly 
proved." In that case it was decided that the title of a devisee upon 
the probate of the will relaled back to the devisor's death. In Adams v. 
De Oook, 1 McAll. 253, the court held that a wiU before probate was not a 
nullity, but the fcJundation of the title, and cites Judge Story's views in 
the FuUer Case with approval. The death transfers the property, and 
the will says where it shall go. Comstock v. Adams, 23 Kan. 524. In 
Pook v. Fleeger, 11 Pet. 211, the plaintiff in ejectment claimed theland 
as the devisee of Rohrer. The will had been made and proved in Penn- 
sylvania. The suit was commenced in Tennessee, without there being 
any registration of the will in that state, but the registration was made 
afterwards. The court says: 

"If the registration was riglitf uUy made in Tennessee, it bas relation back- 
wards, and tlie time of ttie registration is whoUy itnmaterial, wiietlier before 
or after the institution of the suit. " 

In caso of HaWa Lessee v. Ashby, 9 Ohio, 99, the court decided that the 
registry of a foreign will in Ohio was merely for the purpose of adniit- 
ting a copy in évidence, and that the will took effect from the death of 
the testator, and not from the registry. In Woodbridge v. Banning, 14 
Ohio St. 328, the court held that the estate did not pass to the devisee 
until probate of the will. This décision was based upon a statute similar 
to section 29 of the Kansas statute, and is undoubtedly correct; but the 
court in that case say nothing on the subject of relation. It is not 
plaimed in this case that the title passed until the will was recorded. 
In the case of Woodbridge v. Banning a suit was brought by some of the 
heirs of the testator against other heirs for a partition of the real estate, 
ignoring the will. One of the heirs, who was a devisee under the will, 
and défendant in the partition suit, set up in his answer the making 
of the will, that it had been spoliated, and a suit pendiug by him for 
its restoration. Of course the will had not been probated, and he had 
no avaUable title under it which he could assert until it was probated. 
Hence it availed him nothing as a défense to the suit for partition; and 
it stands to reason that his rights under the will could not hâve been ad- 
judicated in that suit. Afterwards the will was established and probated, 
and the court held that the devisee was not precluded by the record in 
the partition suit from asserting his rights under the wiU against the other 
heirs. It would bave been manifestly unjust to hâve applied the doc- 
trine of relation to make that record a bar against him, when he had 
no day in couçt, and no opportunity to assert his title under the will, 
which title had afterwards been perfected and made available by the res- 
toration and probate of the will. In Evans v. Anderson, 15 Ohio St. 
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324, the court use thèse words: "The probate of the will does not 
strengthen the title, but gives the will efifect as évidence and makes it 
available." In Richards v.Pierce, 44 Mich. 444, 7 N. W. Rep. 54, suit 
was brought in ejectment by the grantee or devisee. The will was made 
and probated in New York, but not probated in Michigan until after suit 
brought. The court held, under a statute similar to section 29 of the 
Kansas statute, that the suit could be maintained, and that the probate 
related b^ck to the commencement of the suit. The case of Brazier v. 
Hudson, 8 Sim. 67, is cited to the effect that subséquent probate vali- 
dâtes acts that would be valid if probate had preceded the acts. The 
court furthersay that the probate merely furnished the means of establish- 
ing by record évidence the validity of an existing right, and .that for 
every valuable purpose touching the existence and transfer of title the 
probate was rétroactive. In Crusoe v. BuÛer, 36 Miss. 150, the will in 
controversy was similar to the one in this case, and the statute of Mis- 
sissippi similar to the Kansas statute. The court say the power cornes 
from the will, and the probate was merely to authenticate the évidence 
by which the power was established, and the subséquent probate of the 
will made valid the title under a deed made prior thereto. This case is 
a strong one, and the subject is fuliy discussed on pages 170 and 171. 
The case of WUson v. Fïfeon, 54 Mo. 213, is another case directly in 
point. The court holds that the will giving power of sale vests the title 
in the exécuter at the death of the testator, and the executor's deed made 
before the probate of the will is a good conveyance, provided the will be 
subsequenÛy probated. In this case the wiU was probated two years 
after the deed was made. Many other cases might be cited to the same 
import, but it seems to me thèse are sufBicient. Judgment must go for 
défendant. 



Smith ». Chicago & N. W. Ry. Co. 
{Oireuit Court, S. D. Jma, W. D. April 4, 1889.) 

COSTS^TAXATION— MlLBAGB OF WlTHESSES. 

In the taxation of costs in tbe fédéral courts tlie clerk bas no authority to 
allow mileage for witnesses living at a distance greater than 100 miles, unless 
the court shall, for good cause showu, otherwise direct. 

At Law. On motion to retax costs. 
J. I/yman and J. G. BuU, for plaintiff. 
Hubbard & Dmcley, for défendant. 
Before Shieas and Love, JJ. 

Shieas, j. In the above action a judgmenl was rendered at a pre- 

vious term, assessing the costs against the défendant. In the taxation 

thereof the clerk allowed mileage for several witnesses summoned on be- 

half of plaintiff, for distances in excess of 100 miles, and the présent 

v.38F.no.4— 21 
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nîotion îs made for the purpose of reducing the mileagéthUsallowed, on 
the ground that a prevailing party cannot compel his adversary to pay 
mileage for, witnesses for distances exceeding 100 miles. Section 861 of 
the Revised Statutes provides that the mode of proôf in actions at law 
shall be"by oral testimony and examination of the witnesses in open 
court, eicept as herein specially provided." By section 863 it is pro- 
vided that the testimony of any witness may be taken in any civil cause 
by déposition de bene esse when the witness lives at a greater distance 
fr6m the place of trial than 100 miles. Section 876 enacts that subpœnas 
for witnesses may run into districts other than the one wherein the cause 
is pendjng, provided that the witnesses do not live at a place more than 
100 miles from the place of trial. If a witness lives at a distance not 
greater than 100 miles from the place of trial, whether within or with- 
aut the district wherein the cause is pending, the adversary party has 
the right to insist upon his présence in open court; and his déposition 
cannot be taken and used unless he comes within one of the exceptions 
found in sections 863,'865, and 866, of the Revised Statutes. If, how- 
ever, the witness' résides at a point ovôr 100 miles distant from the place 
of trial, or is about to go upon a sea- voyage, or beyond the limits of the 
United States, or is âncient or infirm, ùr is imprisoned, then his déposi- 
tion may be taken. Unquestionably, either party may bring witnesses 
from any distance, and examine them in open court; and, as between 
the witnesses and the party who thus produces them, thè witnesses will 
be entitled to their proper mileage and per diem, being èntitled to charge 
for the distance actually traveled. When it is sought, howevër, to hold 
the other party liable' for such costs, the latter has the right to insist 
that, as the party calling the witness côuld bave taken and used the dépo- 
sition of the witnesses residing more than 100 miles from the place of 
trial, he should not be compelled to pay costs thus made for the conven- 
ience of his opponent. It is the duty of the prevailing party, as in case 
of damages, to so conduct himself that the amount of the costs or dam- 
ages shall not be unnecêSsarily increased. The gênerai rule, therefore, 
is that, as testimony by déposition can be taken when the witness ré- 
sides more than 100 mile^ from the place of trial^ mileage for a greater 
distance is not ordinarily chargeable against the party not summoning 
the witness. The principle underlying the rule is that, as the party has 
tlie right and opportunity to take the testimony by déposition, and thus 
save the cost of excessive mileage, he should do so, and thus reduce the 
cost as much as possible. If, however, he deems it advisable to bring 
the witness in person, he may do so, but in such case the extra mileage 
cannot be adjudged against his opponent. There may afise cases jus- 
tifying the court, in the exercise of à proper discrétion, in applying a 
différent rule. If a party, upon the eve of trial, or perhaps during the 
trial, amends his pleading, or introduces such a change of issues as re- 
quires the other party to put'in the testimony of à witness living at a 
distance greater than 100 miles, and there is not time sutïicientto enable 
a déposition to be taken, and the party is compelled to produce the wit- 
ness in persbn, in such case the court might allow mileage for the entire 
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distance tràvded to be taxed agâinst the losing party, Such cases,' how- 
ever, would be èxceptionalj and the ruîe can be'varied, if at ail, only 
by the order of the court in the spécial case. In taxing 'costs- by the 
clerk the limit of mileage is 100 miles, andUhis rute cannot be varied 
ftom, unless the court shall, for good cause shown, citherwise direct. Thé 
motion for retaxation in the présent cause is granted. 

Love, J. I concur in the foregoing. Let judgmônt be entered ao- 
cordingly. 



Teenholm, Comptroller, v. Commercial Nat. Bank. 

(Circuit Court, N. D. Ima. April 8, 1889.) 

1. Banks AND Banking— National Banks— Fobpeitube of Chabtek— I^bad- 

ING. 

Rev. St. TJ. 8. § 5239, déclares that, *if the directors of any national bank- 
ing association shall knowingly violate or knowingly permit àny of theofli- 
cers, agents, or servants of the association to violate any of the provisions of 
this title, ail the rights, privilèges, and franchises of the ^ssociatipn shall be 
thereby f orfeited. "^ • The title referred to is title 63, which embracés the sub- 
ject of the organization, powers, duties, and liabilities ôf national banks. Held 
that, as the section only refers to acts donc by the directors, or by the execu- 
tive offlcers with the lînowledge of the directors, an information seeking a 
forfeiture, whlch charges that the association did the act, is insufflaient. 
9l Sahe. 

In an information charging that "the banking association and the directors 
thereof did knowingly permit," etc.. the allégation that the association, aside 
from the directors, permitted the doing of the alleged acts, tenders an imma- 
terial issue, apd should be stricken ont on motion. 

On Motion to Strike out Parts of Information. 

Information filed by William L. Trenholm, comptroller, tinder Rev. 
St. XJ. S. § 5239, for the forfeiture of the charter of the Commercial Na- 
tional Bank of Dubuque. 

T. P. Murphy, U. S. Dist. Atty., and Wm. GraAam, for petitioner. 

E. McCmey, and J. H. Shdelds, for défendant. 

Shiras, j. The information filed in this cause contains some 24 ar- 
ticles, in which are set forth the facts relied upon as grounds for forfeit- 
ing the charter of the bank. They présent, however, only two gênerai 
grounds for such action, to-wit : That the bank had loaned amounts êx- 
ceeding 10 per cent, of its capital to certain named parties or corpora- 
tions, in violation of the provisions of section 5200 of the Revised Stat- 
utes ; and that in certain statem'ents of the condition of the bank for- 
warded to the comptroller of the currency a false statement of the amounts 
of loans, discounts, and overdrafts was included. In the articles, 19 in 
number, charging the loan of amounts in excess of 10 per cent, of the 
paid-in capital to the several parties named in the articles, it is averred that 
"the said banking association and the directors thereof did knowingly 
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permit the officers of saîd association to permît the total lîabilities of 
[each article naming a différent person or corporation] for money bor- 
rowed to exceed the one-tenth part of the capital stock," etc. In the ar- 
ticle charging the making the false statement touching the resourcea of 
the bank it is averred that "the said banking association did knowingly 
violate the provisions of title 62 of the Revised Statutes," etc. This 
proceeding is based upon section 5239 of the Revised Statutes, which 
déclares that "if the directors of any national banking association shall 
knowingly violate, or knowingly permit any of the ofEcers, agents, ar 
servants of the association to violate, any of the provisions of this title, 
ail the rights, privilèges, and franchises of the association shall be there- 
by forfeited." Title 62 embraces the subject of the organization, pow- 
ers, duties, and liabilities of national banks. The déclaration, there- 
fore, that a violation of any of its provisions causes a forfeiture of the 
rights and franchise of the bank might seem, at first blush, to subject 
the life of the association to many hazards. But a more careful reading 
of the section shows thatthere is a limitation upon the acts which shall 
hâve the eflfect of forfeiting the franchise of the bank. A corporation 
ordinarily bas two classes of officers in charge of its affairs, — the one 
being the directors or managers, who constitute the governing body, 
having the gênerai superintendence of the concerns of the corporation ; 
and the other constituting what may be called the "executive force" of 
the corporation. Thus, in case of a bank organized under the act of 
congre^s, theré is found the managing board, composed of the directors, 
and the executive or operating force, composed of a cashier, teller, and 
other subordinate officers. The cashier is the chief executive officer, by 
whom, or under whose immédiate direction, much the larger part of the 
daily transactions of the bank are carried on, and his acts, within the 
Bcope of his powers, are the acts of the corporation. Therefore there 
are many acts donc in carrying on the business of the bank which are 
strictly corporate acts, and binding upon the association, which never- 
theless were not directed nor caused to be done by the directors. Herein 
lies the limitation upon the violations of title 62, which defines or points 
out those which shall be deemed to be grounds for declaring a forfeiture 
of the charter. Acts done in connection with the corporate business by 
the cashier or other executive officers or agents of the bank may be vio- 
lations of some of the provisions of title 62, but it does not follow that 
by reason thereof the charter can be forfeited. Being acts done by the 
executive officers within the gênerai scope of their powers as such, they 
are corporate acts, and, in strict légal phraseology, may be declared to 
be acts done by the association, yet they would not constitute ground for 
forfeiting the franchise. Thus, if an information should charge that a 
given banking association had, through its cashier, violated thè provis- 
ions of title 62 by loaning to a person named a sum in excess of one- 
tenth of its capital stock, it certainly could not be claimed that such an 
allégation was sufficient. The cashier, having général control over the 
matter of loans and discounts, in making such a loan would represent and 
bind the corporation, although such loan might be in excess of the statu- 
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tory limitation, and hence the act of making theloan could be declared to 
be the act of the association, but that would not meet the requirements of 
section 5239 of the Revised Statutes. Under that section nothing short 
of the action of the directors by either knowingly violating, or know- 
ingly permitting the officers of the bank to violate, the provisions of the 
statute, will justify the forfeiture of the charter. 

Violations of the statute on part of the executive ofBcers or agents of 
the bank are not of themselves declared to be fatal to the continued ex- 
istence of the corporation. The violation of the statute niust hâve been 
committed by the directors, or hâve been knowingly permitted b}' the 
directors, before it is deemed to be of that grave character demanding a 
forfeiture of the charter as the punishment thereof. It is not, therefore, 
a sufficient avéraient in an information seeking a forfeiture of a bank 
charter to charge that the association committed a certain act, for that 
averment could be sustained by simply showing that the cashier or 
other officer of the bank had donc the act complained of; and the act, 
being within the gênerai scope of bis powers, would be a corporate act. 
The averment in the information must charge either that the act was 
done by the directors, or that they knowingly permitted some one or 
more of the officers, agents, or servants of the association to do the act 
relied on as a violation of the statute. In the articles of the informa- 
tion now before the court, charging the making false statements in the 
reports of the condition of the bank forwarded to the comptroUer, it is 
averred that the said banking association did knowingly violate the pro- 
visions of the statute, and that the associatian did make and transmit 
certain statements alleged to be false. There is no averment therein 
charging that the furnishing of such false statement was the act of the 
directors, or that they knowingly permitted such false statement to be 
made and forwarded by the cashier or other officer of the bank; and, 
lacking thèse essentials, thèse several articles do not show facts at ail 
material to the subject of information, and the motion to strike the 
same from the information is sustained. In the remaining articles of 
the information the charge is that "the banking association and the di- 
rectors thereof did knowingly permit," etc. If the directors knowingly 
permitted the officers of the bank to do acts in violatiop of the provisions 
of'the statute, then it is immaterial whether the association also per- 
mitted the same. If it cannot be shown that the directors knowingly 
permitted the alleged violations of the statute, then it would be useless 
to prove that the association, through any of its other officers or agents, 
knowingly permited the doing of the acts in question. Hence the allé- 
gation that the banking association, aside from the directors, knowingly 
permitted the doing of the named acts, is tendering an immaterial issue. 
Upon the argument it was said that the allégation that the banking as- 
sociation knowingly permitted the doing of the acts charged to be vio- 
lations of the statute could be treated as mère snrplusage, and be dis- 
regarded. If the case had progressed to a final hearing without the ob- 
jection being previously raised, the court might so view the matter, but 
when the objection is taken in limine, and the défendant bas the right to 
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demanjcl thatthe exact issue to be met should be made plaîn, ît îs the better 
practice to strike out of the pleading ail allégations that are immaterial, 
but which may tend to confuse the issue to be tried. The statute itself 
makes plain what the information should charge as ground for a judg- 
ment forfeiting the charter. It must, by proper averment, show that in 
carrying on the business of the bank some act or transaction in violation 
of the provisions of title 62 of the Revised Statutes was donc, and that 
the directors were either the doers thereof, or knowingly permitted it to 
be done by some officer, agent, or servant of the bank. The motion is 
therefore sustained in this particular. 



Uhited States v. Davis. 

(Circuit Court, W. J). Tennessee. February 16, 1889. 

1. Offenses against Postal Lawb— Indbcent Postal-Cards — Acts Junb 18, 
AND Sbptbmbeb 26, 1888. 

The courts must reasonably construe the acts of congress, so that hyper- 
critical judgment shall not take advanta^e of the elasticity of language neces- 
sarily gênerai, to bring within it expressions merely rude, impolite, or not in 
good taste, but certainly to include obvious indecency of thought or expres- 
sion, according to the common sensé and understanding of ordinary men. 
And this is aiso the test as to the other terms used to describe the offense. 

8. SaME— CONSTBUCTIOÏf. 

Not only may the précise words be scrutinized, but aiso the context and 
the -whole writing, which shall display, when talîen together, the obnoxious 
meaning. 

8. Saue. 

A çostal-card concerning the retum of an article, about which the writer 
•was in an angry temper, which Contained words ordinarily called profane, 
and expressions too vulgar for quotation by the court, the indecency of which 
was disguised by the use of an initial letter, slan^ words reflecting on the 
character and conduct of the addressee, and a pnlitical epithet intended to be 
defamatory, ail taken together, show the writing to be indécent," "scurril- 
ous, " and defamatory, " and being calculated, and obviously intended, to re- 
flect on the addressee, was held to be within the statute. 

4. Same— Question of Pact. 

The obnoxious character of the writing is a question of tact for the jury, 
and not of law for the court. See U. 8. y. Olney, in note at end of case. ' 

Criminal prosecution against G. W. Davis. 
H. W. McCorry, mat. Atty. 
Thos. M. Kemp, for défendant. 

Hammond, J. The défendant bas been found guilty of deposîting a 
postal-card in the mails in violation of the postal laws of the United 
States, especially the act of June 18, 1888, c. 394, as amended by the 
acts of June 18, 1888, c. 394, and of September 26, 1888, c. 1039, 25 
St. 187, Id. 496. The verdict, however, is subject to the opinion of 
the court, whether the language of the postal-card falls within the de- 
nunciations of the statute. It clearly does. The act makes it criminal 
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to deposît or cause to be deposited for mailing or délivering any postal- 
card containing delineations, epithets, terms, or language of an "indé- 
cent , lewd , lasci vious , obscène , libelous, scurrilous, defamatory , or threat- 
ening character, or caJculated by the terms or manner or style of display, 
and obviously intended, to reflect injuriously upon the character or con- 
duct of another." Since the extension by this act of former statutes on 
this subject there can be no doubt that that whieh is written on postal- 
cards must be clean and décent, and whoUy free from the objections em- 
bodied in the language which bas been quoted from the act of congress. 
Of course the courts must reasonably construe the words of the act, and 
not allow a hypercritical judgment to take advantage of the elasticity of 
the language used by congress, necessarily so gênerai in its description 
of the offense, by bringing within the act words or thoughts that are only 
rude, impolite, or not in good taste according to the standard of de- 
cency prescribed by the purists in language and thought. But, on the 
other hand, obvions indecenay of thought or expression, according to the 
common sensé, should not escape the penalty of this statu te, nor that 
which obviously is calculated and intended to reflect injuriously upon 
the character or conduct of him who complains or is mentioned in the 
writing. And not only may the précise words be weighed in determin- 
ing the question, but the whole context of the writing, and its évident 
spirit and tone, as they "display" the meaning of those words, may be 
looked to by the court and jury. 

Inasmuch as the act does not include " profane " language in its descrip- 
tion of the offense, except as it may be embraced in the other terms used 
by congress, and since in the common understanding the word "damned" 
is called "profanity," it may be doubted if the use of that word was in- 
tended to be punished always. But this writer says: "You can order 
car back, and be damned." In connection with the next phrase, 
which for sake of decency I shall not quote, although they hâve no de- 
pendence upon eacb other, and in connection with the whole writing in 
its tone and spirit, it is both "indécent" and "scurrilous" in the sensé 
of the lexicographers, as well as the common understanding of its use. 
The next phrase above referred to is so vulgar as to admit of no doubt 
of its indecency, and the writer knew it to be so, and confessed it by 
the use of only an initial letter for the most offensive word. If it be 
only "slang," still it is of that coarse, gross, and essentially vulgar kind 
that it cannot be placed upon a postal-card without ofifending ail sensé 
of decency, even among the commonest and coarsest of men, and the 
use of allsuch phrases is prohibited by this new act of congress. Again^ 
the writer says: "You are sharp, ail of you are on the beat." This, 
again, may be "slang," but it is calculated, and obviously intended, to 
reflect injuriously upon the character and conduct of the addressee. . Fi- 
nally, he says: "Tell that Radical to send my book back as he agreed." 
To those familiar with the bitterness of current political strjfe and its 
évolution of distasteful epithets there will be no doubt that this one was 
intended for opprobrium of a severe kind, innocentas the epithét seems 
to common speech, and it was thought by the writer to be "defamatory" 
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unqestionably. If the subject-matter of this writing were political, hav- 
ing in view the almost unrestrained license in the use of detamatory epi- 
thets in political writing of almost every kind, except the very highest 
grade, and the fact that such epithets, which in the beginning are in- 
tended to dénote ignominy and turpitude, becorae in the progress of po- 
litical conflict, by a process of development, badges of honor and dis- 
tinction, and are cheerfuUy accepted as such, I should say that this 
phrase (iid not come within the act of congress and was blameless, like 
"Abolitionist," "Black Republican," "Copperhead," "Carpet-Bagger," 
"Scalawag," "Rebel Democracy," "Confederate Brigadier," "Bourbon," 
«Free Trader," "Tarifif Robber," "Mugwump," and the like. But the 
subject-matter of this writing is the return of a patent model of a car of 
some kind about which the writer was angry and ugly in his temper, 
and about which he writes"indecently," "scurrilously,"and with évident 
purpose to defame and injuriously reflect upon the conduct of his cor- 
respondent. The commonplace and excessively vulgar style of the writ- 
ing does not relieve it from its criminal character under this statute. 
One can be commonplace, and even vulgar, without being indécent and 
defamatory in the légal sensé of the statute, as one may be either of thèse, 
or otherwise may violate the statute, without being commonplace or 
vulgar. That which shocks the ordinary and common sensé of men as 
an "indecency" is the test, as it is also with the other descnptive terms 
of the act. Let the défendant be fined $25, and imprisoned until the 
fine and costs are paid. So ordered. 

Note. In the case of U. S. v. Olney, (W. D. Tenn., at Jackson, April term, 1889,) the 
défendant wrote upon the postal-card as foUows, viz. : "Mr. Editor: I thought that 
you was pubUshing a paper for the wheel, but I see nothing but rotten Democracy. I 
am a Kepublloan, and a wheeler, and you can take your paper and Democracy, and go 
to hell with it. " The court was asked by the district attomey to charge the jury, as a 
matter of law, that the writing was "sourrilous, " as laid in the indiotment, but de- 
clined to so charge, and left it to the jury as a matter of fact to say if the words were 
"sourrilous, " upon a charge substantially conformtng to the foregoing opinion, and the 
Jnty found a verdict of guilty.— [Bgfobtbb. 



MacDonald V. McLean, 

(Oiretia Court. 8, B. Oalifwnia. Jarch 36, 1889.) 

Patents fok Inventions— Patent abilitt— No vbltt— Joint Makkino Tool. 
Letters patent No. 334,125, Januarjr 12, 1886, to Malcom MacDonald, are for 
an implement for marking and dressing the joints of cernent pavements and 
surfaces, having on its face a Y-shaped blade with concave sides, for making 
the indentation or joint and convexing its sides, and laterally-concaved sur- 
faces on its face on each side of and adjoining the blade, and continuing the 
curvature of its sides for convexing the edges and adjacent surfaces of the 

ioint, the whole face being convexed in the direction of its length, and a 
tandle and shank being bolted between the side pièces above the blade, which 
is also clamped between them, Por many years before the application tools 
laterally concave and longitudinally convex on their faces were in gênerai 
use, and produced, in substantially the same way, substantially the same ro- 
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siilts. Held that, though the patented implement may be more perfect in 
latéral concavity and longitudinal convexity, and consequently do better 
worlî, the patent is void for want of novelty. 

In Equity. 

Bill by Malcom MacDonald against William McLean, for the înfringe- 
ment of letters patent No. 334,125, issued to complainant January 12, 
1886, on application filed August 26, 1885. The claims are: 

"(1) A tool or implement for marlsing and dressing the joints of cément 
pavements and surfaces, having on its face a cutting blade or rib for making 
the indentation or joint, and laterally-concaved surfaces on its face on each 
side of and adjoining the blade or rib for rounding or convexing the edges 
and adjacent surfaces of the joint, substantially as herein described. (2) A 
tool or implement for marking and dressing the joints of cément pavements 
and surfaces, having on its face a V-sliaped cutting blade or rib with concave 
sides for making the indentation or joint and convexing its sides, and later- 
ally-concaved surfaces on its face on each side of and adjoining the blade or 
rib, and continuing the curvature of its sides, for rounding or convexing the 
edges and adjacent surfaces of the joint, substantially as herein described. 
(3) A tool or implement for marking and dressing the joints of cernent pave- 
ments, having a rubbing face and a cutting blade or rib thereon for the joints, 
the face and rib being rounded or con vexed in the direction of its length, sub- 
stantially as described. (4) A tool or implement for marking and dressing the 
joints of cernent pavements and surfaces, having on its face a cutting blade 
or rib with concave sides for making the indentation or joint and convexing 
its sides, and laterally-concaved surfaces on its face on each side of and ad- 
joining the blade or rib, and continuing the curvature of its sides, for round- 
ing or convexing the edges and adjacent surfaces of tlie joint, the wliole face 
of the implement, including the blade or rib, being rounded or convexed in 
the direction of its length, substantially as herein described. (5) A tool or 
implement for marking and dressing the joints of cément pavements and sur- 
faces, consisting of the angled pièces, a, the blade or rib, B, and the handled 
shank, d, both blade and shaiik being claraped between the angled pièces, 
substantially as herein described. (6) A tool or implement for marking and 
dressing the joints of cernent pavements and surfaces, consisting of the angled 
pièces, a, having laterally-concaved faces, the V-shaped blade or rib, B, clamped 
between the angled pièces, and projecting below their faces, and the handled 
shank, d, clamped between said pièces, substantially as herein described. 
(7) A tool or implement for marking and dressing the joints of cernent pave- 
ments and surfaces, consisting of the angled pièces, a, having laterally-con- 
caved and longitudinally-convexed faces, the V-shaped curved blade or rib, B, 
having concaved sides, and clamped Ijetween the pièces, a, and the handle, D, 
and tlie shank, d, bolted between said pièces, substantially as described." 

Mnlayson & Mrdayson, for complainant. 

Graves & 0''Mdvmy and Chapman & Hendrich, for défendant. 

Ross, J. The bill in this case is founded on letters patent issued to 
the complainant for a joint marking and dressing tool for cernent pave- 
ments. It charges infringement by défendant, and seeks to hâve him 
enjoined from further infringement, as well as to recover damages for 
past infringements. Besides denying any infringement, the défendant, 
in his answer, for the purpose of avoiding the patent, allèges: Mrd, that 
the complainant was not the original inventor of any material or sub- 
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stantial part of the tool described in the patent and Mil, but that the 
same was invented by one Magner, of Oakland; and, secondly, that a tool 
similar to complainant's patented tool had been in public use, and on 
sale in the open market in the state of California, more than two years 
before complainant made his application for a patent; that said tool had 
been for more than two years before said application publicly manufact- 
ured and sold in the cities of San Francisco, Los Angeles, and Oakland, 
and was publicly used in said cities by certain persons named in the an- 
swer. Voluminous testimony was taken, and a large number of exhibits 
introduced in évidence. I hâve examined the testimony and exhibits 
with care, and hâve reached the conclusibn that the patent is invalid for 
want of novelty. No useful purpose would be served by a review in dé- 
tail of the évidence. It is suflBcient to state the grounds of my décision. 
If the patent is valid, I bave no doubt from the évidence that the de- 
fendant infringéd; but I think the évidence clearly shows that tools sim- 
ilar to complainant's patented tool were in public and gênerai use in Cal- 
ifornia more than two years before his application for a patent. What 
ia claimed by the complainant as patentable is the latéral concavity and 
the longitudinal convexity of the face of the tool. Now, many of the 
numerous tools introduced in évidence, and which are shown to bave 
been in gênerai use in the trade for many years prier to complainant's 
application for a patent, are inade upon precisely the same principle, 
and, a& the évidence shows, produce in substanti^ly the same way sub- 
stantially the same results. The face of them is concave laterally and 
convex longitudinally, and they mark or joint the cément, to prevent 
cracking in the prècess of drying, and round or dress the edges to pre- 
vent chipping, just as complainant's tool does. It may be that com- 
plainant's tool attains a greater degree of perfection in its latéral concav- 
ity and longitudinal convexity, and consequently does better work than 
any of the others, but that is not sufficient; the established doctrine be- 
ing that "a change only in form, proportions, or degree, the substitution 
of équivalents, doing substantially the same thing in the same way by 
Bubstantially thé same means, with better results, is not such invention 
as will sustain a patent." Smith v. Nkhols, 21 Wall. 119. ThebiUmust 
be dismissed, with costs to défendant, and it is so ordered. 



MooEE et al. v. Hill et al. 

(Ovreuit Oowi, W. D Tennessee. January 5, 1889.) 

SHiPPiifQ — Thb Mastke— Sale of Damaged Cakgo. 

The toaster of a vessel has nb power after arrivai at the port of destination 
: to sell that part of the cargo which has been damaged by flre while under 
way, and a f actor who sells, as hia agent, while Ignorant of the wrongdoing. 
and applies the proceeds to the payaient of advancea made to the master, is 
liable to the consignor for a conversion of the goods to his own use. iVr 
Jackson, J, Hammond, J. fier coraira. 
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2. FaCTORS ASD BkOKEBS— SAIiE OP GOODS FRÀtTDÛLENTLT ObTAINBD— CON- 

VERSION. 

If one having the custody of goods for carriage fraudulently appropriate 
thera to his own use by conaigning them in his own name for sale to a factor 
■who makes advances upon them, the factor is liable for conversion to the 
rightf ul owner if he sell them and retain the advances ont of the proceeds, 
although he be entirely ignorant of any want of tltle in his customer, and 
wholly innocent of any wrongful intention on his part. Per Jackson, J. 
Hammond, J., per contra. 

3. Same. 

Cotton shipped by a vessel for transportation partly by river and partly by 
rail, was burned en route on the river, so that it became an indistinguishable 
mass, as between its owners and shippers. The master, on arriving at the 
destination of the vessel, consigned the burnt cotton in his own name, with- 
out disclosing the facts, and acting as if he were the owner, to a factor for 
sale, drawing drafts against it which were paid by the factor as advances on 
the bill of lading, in the innocent belief tbat his customer was the rightful 
owner. After the cotton was sold, and the proceeds coHected by the factor, 
bat before the crédits were actually entered on the books, the rightful owner 
gave notice that he owned à proportional part of it, and demanded the pro- 
ceeds, which being refused, he brought this suit for conversion. Hetd, per 
Jaceson, j., that the factor was liable, and per Hammond, J., that he was not.* 

At Law. 

Metcalf & Walker, for plaintiffa. 
HiU & WUkerson, for défendants. 
Before Jackson and Hammond, JJ. 

Jackson, J. This suit is brought to recover tTie proceeds of a certain 
lot of cotton as the property of the plaintiffs, which it is claimed was 
wrongfully converted by défendants to their own use. There is no con- 
troversy or dispute as to the material facts of the case, which are thé fol- 
lowing: In December, 1885, the plaintiffs were the consignées and own- 
ers of 79 baies of cotton, which were shipped to them from points on 
the Tennessee river near Huntsville, Ala. , by the steam-boat Myra, to 
be carried to Chattanooga,, and from there reshipped by way of the Cin- 
cinnati Southern Railroad to the plaintiffs at Cincinnati, where they re- 
sided and did business. There was also upon the steam-boat on this 
trip another small lot of cotton (about 18 balës) in additioii to that be- 
longing to plaintiËfe. Before the Myra reached Chattanooga, her port 
of destination, so far as plaintiffs' cotton was concerned, a fire occurred 
on the boat, which damaged a portion of her cotton cargo, by burning off 
the bagging, obliterating the marks, and scorching the cotton in such a 
way as to render it diflBcuIt, if not impossible, to separate or distinguish 
such damaged portion as between the plaintiffs and the owners or con- 
signées of the small lot. On the arrivai of the Myra at Chattanooga, 

A factor wlth whom cotton Is stored for sale, may, by oustoni, make advances on 
It, and thereby aoquire a lien which is subordinate only to outstandlng légal rights, or 
to paramoùnt equities of wMch he has notice. Barnett v. Warren, (Ala.) a South, Rep. 
457. Cotton factors who exercise unauthorized oontrbl over, and make an unauthorized 
disposition of , cotton consigned to them, become liable in trover for its conversion. Gal- 
breath v; Epperson, (Tenn.) 1 S. W. Rep. 157. Factors who reçoive and pay for stolen 
oattle, not knowlng that they are stolen, and afterwards sell them, are liable to the 

Surchaser for their price, on their being reolaimed by the true owner. Edgerton v. 
[Ichels, (Wia.) 3Ô N. W. Rep. 748. 
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only 45 of the 79 baies consîgned to plaîntiffs could be clearly îdentified. 
Thèse 45 baies were, by warehousemen at Chattanooga, duly forwarded 
to and received by plaintiflfs. The cotton damaged by fire and water, 
embracing 34 baies of plaintifFs' cotton, and 18 baies belonging to other 
parties, was first stored in a common mass in a warehouse at Chatta- 
nooga, and was shortly afterwards shipped by G. A. Samuels, the mas- 
ter of the Myra, to the défendants, Hill, Fontaine & Co., cotton factors 
and commission merchants at Memphis, Tenn., to whom said Samuels 
ordered the railroad bills of lading for said 52 damaged baies. On the 
arrivai of the boat at Chattanooga no notice was given pJaintiffs of the 
fact that 34 baies of their cotton were damaged, and its marks oblitéra ted; 
nor were they informed of the fact that it had been stored in a warehouse 
at Chattanooga; nor were they asked to give instructions in référence to 
its disposition. They had no knowledge or information that said Sam- 
uels would or had shipped the cotton to the défendants, and never con- 
sented to his so doing. In making this shipment of said 52 damnged 
baies of cotton to the défendants, Samuels took the bills of lading there- 
for in his own name, and in forwarding to défendants the bills of lading 
for the same, with his blank indorsemëlit thereon, he did not disclose to 
them the facts in connection with the cotton. He made the consignment 
to défendants not as master of the Myra, or in any agency capacity, but 
in his own namé, as the owner of thè cotton. The défendants were en- 
.tirely ignorant of the plaintiffs' interest in the cotton, nor was there any- 
thiiig in connection with the shipment to lead them to doubt or suspect 
that Samuels was not the owner, as he assumed to be in making the con- 
signment. In a letter inclosing the bills of lading, and advising the de- 
fendants of the shipment, Samuels notified them that he had drawn cer- 
tain drafts on them to the amount of $1,348.51. He, however, between 
the 5th and lOth of December, 1885, drew drafts on défendants to the 
amount of $1,448.51, which were duly honored and paid by them on 
and between said dates. The cotton was received by défendants at Mem- 
phis on orabout December 12, 1885. In order to put the cotton in con- 
dition for sale, it had to be repacked, and in the repacking it made or 
turned out only 48 baies, which the défendants thereafter sold foraccount 
pf said Samuels, with whom défendants opened an account current on 
their books, in which account they charged said Samuels with the amount 
of his several drafts as paid, together with the balance of interest against 
him, amounting December?, 1886, to $10.20, and credited him with 
Ijhe net proceeds arising from the sales of the cotton. The net proceeds 
thus realized from the cotton by the défendants, with the dates of sales 
and the dates of crédits given Samuels therefor, as appears from a state- 
meht furnished by défendants, were the folio wing, viz. : December 31, 
1886, 3 baies cotton sold, net proceeds, $93.24, credited to Samuels 
january 18, 1886; December 31, 1885, 4 baies cotton sold, net proceeds, 
ifl21.22, credited to Samuels January 13, 1886; January 2, 1886, 14 
baies cotton sold, net proceeds, $439.76, credited to Samuels January 14, 
1886, January 4, 1886, 4 baies cotton sold, net proceeds, $115.99, cred- 
ited to Samuels January 15, 1886; January 4, 1886, 3 baies cotton sold. 
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net proceeds, $108.29, credited to Samiaels January 16, 1886; January 
13, 1886, 15 baies cotton sold, net proceeds, $429.59, credited to Sam- 
uels January 22, 1886; January 14, 1886, 1 baie cotton sold, net pro- 
ceeds, $35.14, credited to Samuels January 26, 1886; January 15, 1886, 
3 baies cotton sold, net proceeds, $85.24, credited to Samuels January 
25, 1886; March 6, 1886, 1 baie cotton sold, net proceeds, $26.60, cred- 
ited to Samuels March 6, 1886. The plaintiffs, under date of January 
13, 1886, wrote the défendants as foUows: 

"Messrs. Hill, Fontaine é Co. Memphis, Tenn. — Dear Sirs: We learn 
that 34 baies of cotton shipped to us on the steam-boat Myra, and which were 
damaged by lire and water, hâve been sent to you, and are now in your pos- 
session. We beg that you will take notice that we holc\ B. L. for this 34 balps, 
and that the cotton was wrongf ully diverted without our consent or knowl- 
edge; and that we shall hold you accountable for the same." 

This letter, as stated by one of the défendants, Mr. Fontaine, was re- 
ceived on the 14th of January, 1886. The défendants failed to reply 
thereto, and it was foUowed, early in February, 1886, by a formai demand 
upon them for the cotton or its proceeds. The défendants declined to 
recognize the plaintiifs' right to the cotton or its proceeds, on the ground 
that they had made advances to Samuels in the honafide belief that: he 
was the owner of the cotton, and on the crédit of the bills of ladittg which 
he indorsed to them, and of the cotton which he consigned to them; that 
thèse advances to Samuels having been niade'by them upon the security 
of the cotton so placed in their hands, and before they ihad any notice 
or knowledge of plaintiffs' rights in or to the cotton, they had the right 
to retain it as against the plaintiffs, and apply the proceeds thereof'to 
reimburse themselves for the advances so made said Samuels. It appears 
from the foregoing statement that up to January 14, 1886, when défend- 
ants received plaintiffs' letter notifying them of their claim to the cotton, 
only $121.22 (being proceeds of 4 baies cotton sold December 31, 1885) 
had been actually credited by défendants to said Samuels. The other 
crédits were given said Samuels on and after the 14th of January, 1886. 
It admits of no question, under the évidence, that plaintiffs' 34 baies of 
damaged cotton went into the défendants' hands in the mingled lot of 52 
baies shipped to them by Samuels, which, upon the repacking, made 
the 48 baies, which défendants sold, and applied the proceeds thereof as 
above stated; and the plaintiffs therefore claim of the défendants such pro- 
portion of the entire proceeds as the quantity of cotton belonging to them 
bore to the whole. In other words, they claim 34-52 of the whole pror 
çeeds, -being $951.35, with interest. 

Under the foregoing statement of facts and claims of the respective 
parties, the single légal question presented for considération andvdecision 
is whether plaintiffs are entitled to recover from défendants the amount 
of said proceeds arising from the sale of their share or proportion of said 
cotton. The plaintiffs' right to recover is resisted on two distinct grounds: 
First, it is insisted on behalf of défendants that, inasmuch as no partic- 
ular 34 baies could be selected out of the damaged lot of cotton on its 
arrivnl at Chattanooga, and be forwarded to plaintiffs as their own cotton, 
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Samuels, tlie master bf the Myra, under the maritime law'had the right, 
and it was his duty, toeell the injured cargo; that, having the right to 
sell as master under the circumstances surrouridihg the.cotton, Samuels 
had the right to Select the défendants as cotton factors to make the sale; 
that he had also authority to receiive or coUect the prodeeds, and distrib- 
utethe same among the several owners of the cotton; and that, having 
exercised thèse rights, and collected the money for the cotton sold, his 
failure to pay the same over to the rightful owners is a mère breach of 
his authorized 9,gency, and a matter with which défendants are not eon- 
cemed, and in no way responsiblej This position is rested upon the 
authority- of Jordan v. Insurance Oo.,l Story, 342. The Velona, 3 Ware, 
139, and Mîston v. Èbrd, 1 Blatchf. 354, which hold that in cases of 
raiiamity or unforeseeri and unprovided necessity during the voyage the 
law clothes the master with the authority of a supercargo, and authorizes 
him to make such disposition of the cargo as will be most for the interest 
of the owners, upon whom his acts done under such circumstances, and 
in the exercise of a sound discrétion, are binding. But the rule laid 
down in those cases has no application to the présent. The Myra, in 
respect to plaintiff's' cotton^ had completed her voyage when she reached 
Chattanooga, and the cotton was at its place of destination so far as con- 
cemed the boat and her master. No case has been found going to the 
èxtent of holding that the master may sell his cargo damaged during the 
voyage after the vessel and cargo bave reached their destination and the 
voyage, is completed, and the owner or owners of the damaged cargo can 
be readily reached, or easily communicated with for instructions. The 
rnle announced in the cases relied on by défendants' counsel rests upon a 
principleof necessity, growing out of accidents or calamities occurring 
during the voyage in positions or places where the master cannot com- 
muùicate with or receive instructipns lirom the owner of the cargo. It is 
ddubtlul whether it can or should be applied to our inland navigation, 
■where the means of communication with owners or consignées ol cargoes 
are eàsy and readily accessible. But the master's authority to sell either 
vessel or cargo is subject to well-defined restrictions. His sale is only 
valid when made in good faith from necessity, which must arise from an 
■impending péril; and he should not sell in any case without first giving 
notice to thé owner, if the circumstances admit of the necessary delay. 
■*'The true criterion for determining the occurrence of the master's au- 
thority to sell is the in(juiry whether the owners or insurers, when they 
are not distant from the scène of stranding, can, by the earliest use of 
the ordinary means to convey intelligence, be inlbrmed of the situation 
©f the vessel in tirae to direct the master before she will probably be lost." 
Insurance Co. v. The Sarah Ann, 13 Pet. 401, In this case it is also held 
that the btirden of proving the necessity for the sale by the master, and 
his good faith in making it, rest upon the person claiming under such 
sale. To maintain the purchaser's ownership under sale by the master 
against the claim of ihe original owner he must show "that the necessity 
iiiin sale had arisen; and that it was made in the good faith and sound 
discrétion of the master.".; In Fike v. Balch, 38 Me. 302, it was held that 
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the master was boond to notify tlie owners, if possible, before selling the 
cargo; and in the case of The Joshua Barker, Abb. Adm. 215, the same 
rule was announced. In this last case, a vessel having on board a cargoof 
flour for transportation, capsized at her wharf before sailing, and the cargo 
was much damaged. The carriers might easily hâve sought instructions 
from the owners of the cargo by telegraph, or by sending a spécial mes- 
senger, who could hâve returned within 24 hours; but they neglected to 
do so, and sold the c^rgo upon their own authority, at auction. It.was 
held that the sale of the flour, under those circum stances, was an unlaw- 
ful conversion by the carrier. 

Nowj testing the authority of the master in the présent case.by thèse 
qualifications or restrictions upon the gênerai rule reîied on by counsel 
for défendants, it is very dear that Samuels, the master of the Myra, had 
no right, and was under no duty, to sell the plajntiffs' damaged cotton. 
No péril was impending over that cotton aftcr ita arrivai at Chattanooga, 
and after it was there stored in the warehouse. The master could readily 
hâve communicated with, and reçeived instructions from, the plàintiffs 
at Cincinnati. There was no probability of the qotton being lost or ren- 
dered worthless by the delay that might ensue from the master's.commu- 
nicating with and receiving instructions from the plaintifts by the ordi- 
nary means of conveying intelligence. There was no difSculty or dan- 
ger of loss in storing the damaged cotton for account of the several own- 
ers, and notifying them of ita situation and condition; and lastly, the 
master's conduct in the transaction was clearly wanting in that gooid faith 
wbich is essential to the exercise of bis authority to sell in order to di- 
vest the title of the rightful or original owner.v The facts of the case do 
not sustain the proposition that Samuela» by virtue of his position as mas- 
ter, had authority to sell plaintiffs' cotton. On the contrary, they estab- 
lish that his shipment of the cotton to défendants for sale was without 
necessity, and that in so dealing with it he was acting tortiously and 
wrongfully, with the fïp.udulent intent and purpose of converting the pro- 
<îeeds to bis own use. But, aside from this, it clearly appears that he 
did not undertake to sell the cotton in the exercise of any agency author- 
ity; nor did défendants deal with him as master, or in any othér capac- 
ity than as owner of the cotton. , They reçeived the shipment from Sam- 
uels as owner, advanced him money on the cotton in his own name and 
right, and opened an account with him individually as the owner of the 
•consignment, and undertook to account to him, and him ajone, for the 
proceeds arising from the sale of the cotton. It is not claimed or pre- 
tended that défendants were deceived or misled by any représentations 
made.by Samuels touching his exercise of an express or implied au- 
-thority to seE the cotton by virtue of his position as master, and from 
the necessity of the case. On the contrary, it is distinctly stated by Mr. 
Fontainethat the défendants had no knowledge, notice, or information 
when they reçeived thecotton, and made Sanauels advanceson itby pay- 
ing his-drafts drawn on them, that said Samuels had or bore any agency 
Telation to or connection with the cotton; that the défendants suppoged 
ie was the real owner, and dealt with him as such. Under thés» cir- 
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oUmstances the question of Samuels' apparent or abused powers and au- 
thority as master cuis no figure in the case, and furnishes no ground of 
défense to the plaintiffs' right to follow their cotton or its proceeds into 
the hands of the défendants. Again, it is well settled that a factor Or 
agent who lias power or aathority to sell the property of bis principal 
has no power to affect the property by tortiously pledging it as a secu- 
rity for a debt of his own, and it is of no conséquence that the pledgee is 
ignorant of the agents or factors not being the owner. When goods are 
so pledged or disposed of, the principal may recover them back by an 
action of trover against the pawnee, without tendering him the sum for 
which the goods were pledged. Warner v. Martin, 11 How. 224, and 
cases ci ted, and Bank v. Trenholm, 12 Heisk. 520, and cases cited. It 
has not been, nor could it be properly, claimed that Samuels' position as 
a common carrier of the cotton, constituting him an ordinary bailee for 
hire, (assuming that he was the owner of the Myra,) gave him any au- 
thority to séll or pledge the plaintiffs' property. In his capacity as car- 
rier his duty was to carry the cotton to and deliver it at Chattanooga. 
" Such possession by a carrier of goods is not even prima facie évidence 
of any ownel-ship, or of any gênerai aiuthority over the goods, except such 
as is. strictly incident to, and liiiiited by, his duties as carrier; atid 
third persons dealing with him in référence to the goods do so at their 
péril." î%e T. A. Goddard, 12 Fed. Rep. 182, and cases cited._ After 
the cotton arrived at Chattanooga, Samuels had no power or authority, 
either under the maritime or common law, to reship it to défendants, 
and procure ad vances upon it for his own account. It follows, there- 
fore, that in no view which can be taken of Samuels' connection with or 
relation to the cotton in question can his action in consigning the same to 
défendants, and obtaining advances thereon for his own use and benefit, 
Confer upon the défendants any right to the cotton or its proceeds as 
against the true owners. In thus dealing with the cotton, Samuels was 
in no sensé,' and under no law, acling as plaintiffs' agent, so as to require 
them to look to him, rather than to défendants, for the proceeds of their 
property. 

The next ground of défense assumed, and the one most earnestly in- 
Bisted upon by counsel for défendants, is that défendants acted in the 
transaction metely as cotton factors or agents to sell; that the money 
which they paid to or for Samuels on his drafts before receiving the cot- 
ton should. be regarded as merely turning over to him, in ad van ce, the 
proceeds of its future sale; and that in thus dealing with Samuels and 
the cotton they acted in good faîth, under the belief that he was the real 
owner of the property, and in ignorance of the plaintiffs' rights. It is 
urged that, under such circumstances and conditions, however wrongfui 
and unauthorized the conduct of Samuels mày bave been, they are 
brought within the principle, and are entitled to the protection of, the 
rulô'Iaid down in the case oîRoachy. Tkrk, 9 Heisk. 708-719, where 
it.was held that "the mère act of selling goods obtained from an Unau- 
thorized agent, with no knowledge of thè principal 's title, will not render 
a factor liable for a conversion." Thaf'to make the factor liable, a de- 
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mand must be made while the goods or their proceeds are în bis hands; 
or notice of tbe owner's title, or want of title in the party from whom 
thej'^are received, tnust be brought home to him, and thus fix upon him 
a wrongful assertion of dominion over them in défiance of the owner's 
right." This décision overruled the previous case of Taylor v. Pope, 5 
Cold. 413, which had announced a directly contrary doctrine. In Èoach 
V. Turk the facts were briefly thèse: Turk & Hawkins sent three baies of 
cotton to one Moseby, a shipping agent at Commerce Landing on the 
Mississippi river, to be shipped to A. J. Roach & Co., commission mer- 
chants at Memphis. Moseby was absent when the cotton arrived at said 
landing, and it was delivered to bis clerk, J. W. Ware, with the owner's 
directions as to its shipment. Instead of shipping the cotton as directed 
for account of Turk & Hawkins, Ware forwarded the cotton to Roach & 
Co., in bis own name, and as bis own property, with directions to hold 
it until further orders. A few days after the cotton was received by 
Roach & Co., Ware came to Memphis, and directed them to sell the cot- 
ton, which they did; and Ware having identified himself as the party 
who had made the shipment to them, Roach & Co. paid over to him the 
proceeds of the cotton. Ware soon after abscouded. A short time aft- 
erwards, Turk, one of the owners, came to Memphis, called upon Roach 
& Co., inquired about the cotton, and ascerlained that it had been sold 
as aforesaid, and that the proceeds had been paid over to Ware. Turk 
thereupon demanded the proceeds of the cotton from Roach & Co. They 
refused tô comply with the demand, and Turk & Hawkins then brought 
suit agaihst them for the same, and it was held that they were not en- 
titled to recover; the ground of this holding being that Roach & Co., in 
receiving and selling the cotton, and in paying over the proceeds to 
Ware, from whom they received the cotton, acted merely as sale agents; 
that, having so acted in good faith, and paid over the proceeds before 
any demand was made upon them by the true owners, or any notice of 
their rights, the factors were not guilty of a conversion of Ihe cotton, and 
could not therefore be held liable to the owners for its proceeds. It is a 
matter of grave doubt whether this case can be reconciled with the great 
current of authority on the point involved and decided; but, without 
pausing to consider that question, we are clearly of the opinion that the 
rule laid down in Roach v. Turk, if recognized and adhered to at ail, 
should, in its application, be limited and confined strictly to the précise 
point decided therein, which was simply this: That a factor who in 
good faith executed for one who is not the owner a mère agency to sell 
goods, and who turns over the proceeds of such sales to the wrong-doer 
before any demand is made upon him by the true owner, or before re- 
ceiving notice of the owner's rights, is not liable for a conversion of the 
goods. In thus limiting that décision it does not cover or control the 
présent case, which, in sBveral material respects, is clearlj' distinguish- 
able from it. The défendants in this case were not simply factors exe- 
cuting a mère agency in selling the cotton and paying over the proceeds 
before notice of plaintift's' rights. In the transaction they occupied and 
sustained towards Samuels the dual character of creditors and factors. 
v.38F.no.4— 22 
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Theyloàried or advanced their own funds to Samuels, tîaereby becoming 
his creditors. It is true, they did this upon the faith of the cotton which 
he consigned them; but in making thèse advances they acquired no valid 
titl« to, or lien upon, the cotton as against the plaintiffs. This is con- 
ceded in Boach v. Turk, and admits of no question. Having made such 
advances, and constituted themselves creditors of Samuels, they receive 
the cotton, and assume the right to sell it as his factors for their own re- 
imbursement. While the proceeds of the cotton are still in their own 
hands they receive notice of plaintiffs' rights. They receive this notice 
before Samuels is actually credited with the proceeds, except to the es- 
tent of $121.22. But whether the entire proceeds weré actually cred- 
ited to Samuels before or after receiving notice of plaintiffs' rights is not 
material. The fact remains in either case that the proceeds of the cotton 
were in défendants' hands as creditors or factors, or in both capacities, 
when they were notified of plaintiffs' title to the cotton, and their right 
to the proceeds. The défendants claimed the right to hold thèse pro- 
ceeds, and apply them towards the repayment of their advances previ- 
ously made to Samuels. They were entitled to do this if, when they 
made such advances, they acquired any title to or lien upon the cotton 
as against the plaintiffs. But it is too clear for argument or the citation 
of authorities inits support that they acquired no title to or lien upon 
the cotton as against the real owners, and that they could not bave held 
the cotton against the demand of the plaintiffs if such demand had been 
made before the same was sôld. Upon what principle can défendants 
assert or maintain a right to the proceeds superior to what they could 
hâve lawfuUy claimed over or against the cotton itself? Did their sale 
of the cotton, which was a wrongful act so far as plaintiffs' rights were 
concerned, whether it amounted to a conversion or not, enlarge their 
rights, or put them in any better position in respect to the proceeds of 
such sale than they occupied while holding the cotton itself? 

We are calléd upon to hold that défendants' créditer relation to Sam- 
uels entitled them, as factors, to retain the proceeds of cotton belonging 
to plaintiffs, and apply such proceeds to their own reimbursement for 
advances previously made to the fraudulent wrong^doer. In other words, 
the proposition cornes to this: thatbecause défendante became creditors 
of Samuels on the faith of his being the owner of the cotton, they should 
now, after notice that plaintiffs are and were then the rightful owners, be 
allowed to apply the proceeds, which justly and equitably belong to plain- 
tiffs, to the payment of Samuels' debt. If Roach v. Turk was ever meant 
to assert or lay down such doctrine, its authority would neither be recog- 
nized nor foUowed by this court. When notice of plaintiffs' rights reached 
défendants they had then and thereafter received into their hands the 
proceeds arising from the sale of plaintiffs' property. They cannot hold 
thèse proceeds against the rightful claim and demand of the plaintiffs, 
no matter what their transactions with or relations to Samuels may bave 
been. Samuels, as a tortious wrong-doer, could confer upon défendants 
no right to the cotton or its proceeds as against the real owners, and when 
the plaintiffs' notice found the proceeds of the cotton in the hands of de- 
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fendants, they then fixed against défendants aliability to accQunt to them 
for the same. The présent case is not, in principle, distinguishable from 
that of Banh v. Trenholm, 12 Heisk. 520-525, in which the factors in 
possession, with authority to sell, effected a loan from the bank for 
their own account, and pledged the goods as security for its repayment. 
The bank supposed the factors were the owners of the goods, took pos- 
session of them, and subsequently sold the samo, and applied the pro- 
ceeds towards the payment of the araount due it by the factors. The 
real owners sued the bank for such proceeds, and recovered; the court 
holding that the act of the factors in thus dealing with the goods was a 
conversion on their part; that the bank waslikewise guilty of a conver- 
sion when it took possession and assumed control of the goods, although 
ignorant of the true owners' rights; and that the bank could not retain 
the proceeds of the goods as against the owners. In that case it was 
tii^ed that no action for a conversion could be maintained against the 
bank without a demand being made for the goods, but the court said: 
"The property having been sold by the bank before the action, no de- 
mand was necessary. The authorities, we think, will show that a de- 
mand of possession, and a refusai, as évidence of a conversion, are re- 
quired only in those cases where the possession was rightfully acquired, 
and not where the act of taking possession was itself a conversion;" cit- 
ing several Tennessee authorities. If the act of the bank in taking pos- 
session of the goods in that case was of itself a conversion as against the 
true owners, how can it be said that the act of the défendants in taking 
possession of the cotton in question and asserting the right to sell it for 
the purpose of reimbûrsing themselves, was not likewise a conversion as 
against the plaintiffs? In this case, as in that, the possession of the 
goods was not rightfully acquired, and the control which was assumed 
of and over the property was inconsistent with the rights of the owner, 
and constitnted a conversion. Can we properly apply qne rule of law to 
banks in such cases, and a différent rule to cotton factors and commis- 
sion nierchants? If so, upon what principle? It was also argued in that 
case that, as the factors were empowered to sell, and the bank sold by 
their direction, and paid the proceeds on their debt, the resuit of the 
transaction was the same thing as if the factors had themselves sold and 
received the money; but the court declined to recognize the correctness 
of this position, which is practically the same as that argued in behalf 
of défendants in the présent case, when it is suggested that the funds 
which they loaned Samuels before the cotton was receiyed, should be re- 
garded as the proceeds of the cotton turned over to him in advance, so 
as to bring the case within the rule laid down in Roach v. Turk; but 
this suggestion is not well founded. The défendants advanced their 
own funds, on which they charged Samuels interest. After seliing the 
cotton, they seek to retain the proceeds as against the owner, and apply 
the same towards what they had so loaned Samuels. The case of Roach 
V. Turk does not sustain their claims, nor is it supported by either prin- 
ciple or authority. On the contrary, the principle announced in Bank 
V. 2VenMm, 12 Heisk. 620, and Warner k. Martin, XI How. 224-227, 
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and numerqps other authorities that could be cited if necessary, clearly 
establish plaintiffs' right to recover the proceeds of their cotton in the 
hands of the défendants. 

It is proper to state in conclusion that neither the facts of the case, 
nor the law applicable thereto, (and which nrnst control the rights of 
the parties,) in any way either involves or implies any want of personal 
or commercial integrity on the part of the défendants. They hâve sim- 
ply labored under a misapprehension of the légal principles which gov- 
em the rights of themselves and the plaintiffs; but there is nothing in 
their conduct which in the least impairs or reflects upon their high mer- 
cantile character. The plaintiffs are entitled to recover of the défend- 
ants the sum of $951.85, with interest since February 1, 1886, together 
with the costs of this suit; for which judgment is accordingly awarded. 

Hammond, J., (dissenting.) With much hésitation, and a genuine difE- 
dence growing out of my own doubts as well as out of my thorough con- 
fidence in the opinions of the learned circuit judge, I announce a disa- 
greement with the foregoing judgment, and my conclusion that the case 
should be decided for the défendants. This disagreement relates some- 
what to the facts" as well as to the law of the case. Not that the substan- 
tial facts hâve not been most accurately stated by the circuit judge, but 
I disagree as to some of the infevences of fact made by him, as will ap- 
pear presently. It may be that the plaintiffs are entitled to judgment in 
any view that may be taken of the facts of this case; but, if so, it can 
only be, in my conception of the law, upon the broad and bold ground 
of Hoffman v. Carow, 20 Wend. 21, 22 Wend. 285, and not upon any 
other ground whatever. Certainly are they not to be made liable, I sug- 
gest, by the artificial construction of any dual relation that the défend- 
ants bore to Samuels, whereby they became, on the one hand, mère agents 
to sellgoods, and on the other, brokers, money lenders, pawnees, pledgees, 
or some like relation, by whatever name designated, with the necessary 
relation of creditor and debtor antecedently created in order to bring 
them within the liability for which it is suggested they must be held, 
upon the cases which bave been cited. It is quite true they were cred- 
itor and debtor in a broad sensé, and in every sensé of liability inter sese; 
but not, I should think, as to third parties, did they hold that relation 
in the sensé that the défendants were creditors appropriating this prop- 
erty to the payment of their debt, either by reason of a lien upon it or 
because of any supposed right to do that thing, arising out of any claim 
by contract, express or implied, or because of any supposed authority 
whatever. They were, indeed, mère agents to sell, just as much as auc- 
tioneers or brokers would be; and particularly so in this case, which was 
an isolated transaction, disconnected with any other, and wholly incon- 
sistent with the notion that the cotton was pawned or pledged to secure 
a debt either antécédent or concurrent, — certainly not an antécédent or 
pre-existing debt; and I quite disagree with ail the inferences of fact or 
reasoning upon the facts by which the presiding judge establishes any 
other relation for them than that of agents to sell the cotton. 
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The pivotai înference of fact with which I disagree is that the défend- 
ants lent Samuels the money advanced "before the cotton was received," 
and asserted "the right to Sell it for the purpose of leimbursing them- 
selves." The cotton was shipped to them on December 2d, and they 
were in possession of the bill of lading before the advancements were 
made, though the cotton did not arrive until a few days afterwards. The 
contract of the défendants was to sell the cotton as commission merchants, 
and pay over the proceeds, according to the usages of trade, less commis- 
sions and other charges for storage, insurance, and the like; and that of 
Samuels was to pay those charges, and not to withdraw the commission 
of agency to sell until those charges were satisfied, including any advances 
that might be made, and thèse stood on precisely the same ground, in a 
case like this, as the other charges. Any bare agent to sell, like an auc- 
tioneer, factor, or broker, may and must put the property in a salable 
condition, according to the usages of the trade, just as thèse défendants 
did, and he may likewise make advances upon it as an incident of a bare 
agency to sell only: and he dous not thereby become, I should say, a 
creditor with an antécédent debt for which the property is pledged in any 
sensé whatever, but remains an auctioneer, or broker, or other like mère 
agent to seU, and stands, in relation to third parties, precisely as if he 
had paid over the proceeds after, instead of in advance of, the sale. And 
I take it that an auctioneer who advances one-half the value of the goods, 
and after the sale pays over the other half, would occupy no différent re- 
lation, or stand in no différent attitude, in a case like this, towards the 
rightful owner or other third party, as to either half, than that which he 
bore as to the other half. Nor can this be at ail changed by calling the 
mère agent to sell a i'actor or commission merchant. It is very true that 
this class of agents sometimes do so enlarge their dealings that they get 
away from the bare agency to sell, and become in fact money-lending 
creditors, with depoàted securities and accompanying liens, such as mort- 
gagees, pledgees, pawnbrokers, bankers even, and the like; and it ia 
oflen difficult to define their exact relation growing out of the complicated 
and multifarious conditions that surround their transactions; this being 
especially so in the cotton trade, as we.know it in this région, where the 
Bo-called "factor" or "commission merchant," through his banking ope- 
rations and outside dealings, becomes a very curious sort of trader, and 
is sometimes in the last analysis probably only a cotton planter dealing 
with himself, notwithstanding his delusions and those of others upon this 
subject. Thèse complications are well illustrated in the cases of Allen v. 
Bçmk, 120 U. S. 20, 7 Sup. Ct. Rep. 460, and Bank v. Trmiholm, 12 
Heisk. 520, cited by the presiding judge. 

But we must be careful not to assimilate a simple transaction like that 
ehown by the proof in this case — of one employed to sell an isolated and 
particular lot of damaged goods — to the complicated transactions like those 
found in the cases just mentioned, merely because the agent so employed 
has exercised the common privilège belonging to auctioneers and brokers 
for sale, of advancing the price of tfie goods. It is an unnecessary implica- 
tion from the simple fact of the advance of the proceeds belore the sale that 



342 FEDERAL REPORTER, Vol. 38. 

tïie défendants became aught else than mère agents to sell this cotton. 
They did charge what they call in their account "interest," it is true, but 
they may as well hâve called it " commissions for advancing," or " commis- 
sions for selling," or hâve added it to those charges; but it does not seem to 
me to materially aller the transaction in its légal aspects, that they called 
it "interest." It is not their state of mind as to the relation they bore to 
Samuels, or their misconceptions of the transaction, with which we are 
dealing, but its true légal character. In my view, they were simple 
agents to sell this particular lot of cotton, eniployed by a thief, if you 
choose to ignore the relation of carrier to the goods, and to put the case 
most strongly against the défendants, to whom they paid over the pro- 
ceeds in ignorance of the theft or the rights of the true owner. And the 
fact that they paid the estimated proceeds before the sale, and kept their 
books so that it appeared to be a debt which they did not liquidate by 
actual crédits on the page of accounts until after notice from the real 
owner, although they previously and actually had the nioney in hand, 
cannot increase or materially change the légal character of their relation 
to the transaction. Ail but four baies at most, and possibly ail but one 
baie, of this cotton were in fact sold before the notice, as I understand 
the facts, and the price ccillected, but in the process of the book-keeping 
the crédits were not, some of them, made till afterwards, as the circuit 
judge States. But I disagree as to the inferenees drawn from thèse cir- 
cumstances to aller the défendants' relation to the transaction in any way 
from that which I hâve described. Indeed, it seems to me, that ail the 
cases cited of a factor's tortious or unauthorized dealings with goods 
placed in his hands for sale by the rightful owner are somewhat beside 
this case, and that it is a mistake, and, in one sensé, a distortion of the 
facts we bave hère, where the goods were placed in the factor's hands by 
one not the owner, to liken them to the other cases, eitber in fact or prin- 
ciple of law. As was said by Mr. Justice Wayne in Warner v. Martin, 
11 How. 209, 229: "Itis a misconception arising from the misappiica- 
tion of correct principles to a case not belonging to any one of them." 

In my view, aside from the branch of the case which concerns the 
powers of a master of a vessel over a damaged part of his cargo, this proof 
présents the naked question whether an agent, whoUy innocent of any 
wrong in knowledge or intent, who sells for a thief or other wrongful pos- 
sessor of goods, is liable in trover for conversion, or in asmmpsit for money 
had and received, or in any other form of action, to the rightful owner, 
where he bas paid the proceeds over to the wrong-doer, eitber before or 
after the sale, and before any notice to him of the wrong donc. I treat 
the case as if the payment before or after sale were quite immaterial, so 
it be made, in fact, before notice, actual or constructive; for there is noth- 
ing in this case to charge défendants with eitber kind of notice, as ail 
agrée. The case of Hoffman v. Oarow, supra, is directly in favor of the 
affirmative of this question, and emphatically against the défendants; 
for I should say that it is of no conséquence whether the agent who sells 
be called an "auctioneer," "broker," "factor," or what not, where the 
original tort-feasor is whoUy without authority over the goods in the 
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matter of sellîng tliem, whether he be a plain thîef or a dîshonest or mis- 
taken bailee of the righ(tful owner, appropriating them, through the 
agency, to his own use. 

That branch of this case which coiicerns Samuels' powers, as master, 
over a damaged cargo, will be considered separately, because I think it 
is quite well settled that a mère carrier, whether by land or water, like 
a wharfinger, warehouseman, or some such bailee, whose custody is en- 
tirely disconnected with any duty of selling thegoods, stands, iu consid- 
ering the présent question, in no better attitude than a simple thief, 
when he undertakes to sell, either directly or through an agent employed 
to sell the goods. This was certainly so at common law and in the ab- 
sence of the modem factor's acts, like 6 Geo. IV. c. 94; 5 & 6 Vict. c. 
39, and those acts which are similar that hâve been passed by many of 
our States, but never by the stale of Tennessee, which fact is an important 
considération that should net be overlooked in cases like this. The 
case of Warner v. Martin, mpra, cited by the circuit judge, plainly and 
intentionally points out that the efifect of thèse acts of législation bas been 
misunderstood and misapplied in cases like this, even where they exist; 
and it is my belief that the courts in Tennessee hâve sometimes «xtended 
this misapplication in discussing the laws of a state which bas no such 
aets, by unconsciously importing from them principles that could not be 
susteined as a part of the common law, Furthermore, if it may be said 
that thèse factor's acts only déclare équitable principles already ingrafted 
upon ]the common law, — which suggestion is contrary to the implication 
to be drawn from their very existence,-^thea it seems to me that those 
principles do not find any proper application to a case like this, except, 
it may be, in that feature which may be called the "maritime" bwnch 
of this case; because the défendants hère are surely liable whenever you 
look at them as purchasers from Samuels, in any sensé whatever, for the 
reason that they are met with the clear fact that Samuels had nothing 
to sell — no title whatever — apart from whatever implied powers he had 
as master of a vessel under the maritime law, not now to be considered. 
He was no agent to sell in any way otherwise than as master, and in no 
other possible view could there be invoked in behalf of a purchaser from 
him those just and enlarged principles estaWished in favor of commerce 
by the factor's acts, or drawn from the supposed équitable principles de- 
veloped by the expansion of the rigorous common law of the subject. 
Only in behalf of innocent purchasers without notice, or without knowl- 
edge of facts équivalent to notice, from an agent to sell, or one invested 
with the doçumentary indicia of title, could those principles be applied; 
and a simple carrier for transporta tion can never be such an agent, un- 
less, forsooth, there be spécial circumstances, not pretended to exist 
hère, which would change him from a simple carrier into another kind 
of agent, and one with powers of sale attached. The défendants cannot 
be excused as purchasers, except from a bailee with powers of sale, ex- 
press or implied; and, aside from his possible powers as master, a car- 
rier is never in any sensé such a bailee; wherefore it bas seemed to me 
ail along impossible to sustain any défense on the above-mentioned equi- 
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table or législative princîples concerning purchases made from factors. 
Samuels was no factor, norany agent to sell, — apart from his relation as 
master, — and it seems to me most important to keep this fact always 
prominently in view before we can arrive at any clear conception of the 
légal principles involved in this case. 

Stripping the case, then, to its exact proportions, on this branch of it 
we hâve only the question whether or not Hoffman v. Carmo, supra, which 
held that an auctioneer selling for a thief, and paying to him the pro- 
ceeds, without notice of the trespass, was liable in trover, be the law of 
this case. I doubt it, in the interest of commerce and the convenience 
of its vast opérations, so dépendent on thèse agencies. This doubt bas 
no concern with the assumed position that the plaintiffs hère, having in- 
trusted this cotton to Samuels for carriage, and thereby put him in pos- 
session as a badge of ownership, hâve trusted most, and must lose because 
of that trust, rather than that the défendants shall lose for having inno- 
cently trusted also, nor upon any principle that there is an estoppel in 
pais because of that trust for carriage by the plaintiff, — not at ail, for 
those principles, as before remarked, bave no place hère, in my judg- 
ment; but the doubt is based solely upon a conviction that the part that 
the défendants took in this transaction cannot be maintained to hâve 
been a conversion of the goods to their own use by the défendants in any 
proper légal sensé. The défendant firm was the mère conduit through 
which the goods passed to the market, and should be no more held for 
a conversion than the railroad which brought the damaged cotton to the 
market, the pickery which prepared it for sale, or any bank into which 
the proceeds may bave been deposited and paid out by check. Nothing 
stuck to their fingérs except the commissions, and in strict law, if noth- 
ing else interposes, they should be held liable to that extent, perhaps, 
and for the cotton on hand at the moment of notice, which had not been 
8old to any purchaser, — at most four baies in this case. The mère as- 
portation of one's goods, and the bare handling of them in transit or in 
store, even though that handling go to the extent of selling them as the 
agent for sale of him who is wrongfully in possession, cannot, it seems 
to me, be properly said to be a conversion of them to one's own use, 
without more. If défendants had paid any antécédent debt due to them 
from the trespasser, disconnected from the goods, or had received any 
other benefit whatever, they would be liable to that extent; or if the 
plaintiffs had found the proceeds in their hands they would be liable; 
but on the facts of this case nothing of that kind oceurred in any proper 
vieWof the facts, and ail that bas been attempted to bring the case within 
that liability is purely artificial in any view, and though, possibly, plau- 
sible enough, not at ail real. 

The English cases cited in Hoffman v. Carow, in the opinions and by 
the briefs of counsel, are, along with many others, considered in the note 
in 2 Wms. Saund. (Ed. 1828,) 47, (and a still later édition, page 108, 
that I bave not seen,) which is recognized as in itself authority by th& 
courts, and in the later case of Leev. Bayes, 18 G. B. 699, where Will- 
iams, J., the author of the note, says that there is confusion in the cases. 
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bearing upon the position •which servants and agents employed in the 
course of trade occupy in regard to the action of trover; and I think a 
critical examination of still later cases will sliow that the law of Hoffman 
V. Carow has not been as yet satisfactorily settled in England, any more 
than it has been in this country. In that case of Lee v. Bayes the bailee, 
Eobinson, was in possession of the stolen horse as a keeper for one who 
had purchased without title being acquired, and, on demand, refused to 
give him up, but claimed to hold him for his bailor, and also claimed a 
lien for his keep; which was held a conversion. But the implication 
clearly is that if he had returned the horse to his bailor there would hâve 
been no conversion, certainly not if the return had been before any knowl- 
edge of the plaintifiPs rights. Indeed, it seems to be weU understood 
that the bailee may in good faith return the stolen goods to the thief 
without liability in trover. 1 Benj. Sales, (Corbin's Ed.) 13, note 2. 
If this be 80, why may not the proceeds of sale be also returned by one 
who is only the agent to seU, if he acts innocently and without knowledge 
of the theft, and without benefit to himself? I perfectly comprehend 
the reason given in the cases which establish the liability of an agent to 
sell, that the mereact of sale, whether for one's self or another, is in itself 
a conversion, but that seems to me a beggtng of the point in issue, and 
quite inconsistent with the légal meaning of the word "conversion," estab- 
lished when the action of trover was first invented. If the défendant eut 
■down trees, and leave them lying in the place where they were felled, he 
«annot be said to hâve converted the trees. 2 Wms. Saund. 47e; Bull. 
N. P. 44; Mres V. /Soie6a2/, 2 Mod. 242. Why? Because the élément of 
an appropriation in some degree of the thing converted to one's own use 
is essential to the very idea of a conversion. Not beneficially always, but 
«ither expressly or impliedly, there must be such a technical appropria- 
tion, — there must not only be a trespass or trover, but likewise a con- 
version, in some sensé at least; and in the old books the action is called 
"trover and conversion." In the case cited of Mires v. Solebay, dupra, the 
action was against a servant for conversion in driving his master's sheep 
to the master's pasture, where he left them. It was held no conversion, 
■although there was demand and refusai, which is only évidence of a con- 
version, and, as ail the books show, not necessarUy conclusive, for there 
may hâve been no conversion, notwithstanding the demand. The court 
says that the conversion will not be implied from the refusai; "or, if the 
^K)nversion was to the use of the master, there is no color for this action 
to be brought against the défendant, but it ought to be brought against 
the master." 

It is said in BuUer's Nisi Prius, on the authority of this and other 
■cases, that, if "actual conversion" be proved, it is not necessary to prove 
a demand; and where "it is apparent the défendant has made no con- 
version, a demand and refusai is no évidence," and the illustration of 
the trees, above made, is given from that case. There may be, undoubt- 
edly, a taking by the servant at the command of the master or with- 
out it, and that, too, when both are ignorant of the wrong, and there 
•does arise ont of the circumstances the implication of an appropriation 
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to the use of eîther from the very wrongful taking îtself, as îf one should 
take, or command his servant to take, from the head of anothet his cap, 
(to use an illustration from the oldwriters,) and then no demand and 
refusai need be proved; but, to use the language of BuUer again, this 
does not apply to the cases where the goods came to the hands of the 
défendant "by delivery, finding, or bailment," in which case demand 
and refusai are necessary , for the obvious purpose of giving notice of the 
plaintifPs right, and an opportunity to return the goods, unless, indeed, 
the proof shows "an actual conversion," which means an actual appro- 
priation by the défendant to his own use, or a wrongful intent to deprive 
the plaintiff of it. Simmons v. IMystone, ,8 Exch. 437. Now, if before 
this essential demand and refusai the servant has restored the goods to 
his master, or their proceeds, if they be sold by his order, how can it 
ever be said that a refusai to coniply with a demand for their return to 
the rightful owner is the least évidence of conversion by the servant? I 
know there are cases and books whLch say that the mère asportation of 
oné's goods, or the mère sale of them, or any intermeddling which aids in 
passing them to another, is a conversion; but I hâve examined the origi- 
nal cases to find whether upon princîple and in the nature of the thing 
thèse broad déclarations can be correct when we get away from the com- 
plications of the facts of each particular case broughtto judgment. Is 
it not precisely the case put by the lefirned Mr. Justice Blackbuen in a 
modem adjudication, which I shall presently cite, when he took occasion, 
in his always àble analysis of principles, to hait in the rigorous applica- 
tion of the underlying commoh-law maxims that nourish the roots of ail 
thèse cases, and put to the lords this question: "If a man deliver the 
oats of another tô B., to be made oatmeal, and the owner afterwards pro- 
hibits him, yet B. makes the oatmeal, this is a conversion. * * « 
But suppose the miUer had honestly ground the oats, and delivered the 
meal to the person who brought the oats to him, before he ever heard of 
the true owner, how would the law be then?" The learned justice de- 
dined to say, distinguishing the case he had in hand upon tacts very 
analogous tô thosé we hâve hère, but yet, notwithstanding the plausible 
similarity, quite as distinct from this case as the one he so forcibly imag- 
ined was from that which he decided, as it seems to me. And I may 
add to the question: Would the fact that the miller retained the product 
of his toll-dish, or that he, in advance of the grinding, substituted, as 
œillers often do, oatmeal already on hand, hâve altered the law of the 
case put by the question ôf his lordship? If not, I see no distinction 
between that imaginary case and this. Hollins v. Fowler, L. R. 7 H. L. 
757, 768; same case aub nom. Fowler v. HoUins, L. R. 7 Q. B. 616. In 
that case many able opinions were delivered, two of the judges sum- 
riionéd by the lords dissenting, and the whole subject was carefully re- 
Viewed. And it must be conceded that, notwithstanding the différences 
of technical judgment which distinguish that case from this, opinions 
were there expressed which support very strongly the judgment of the 
circuit judge in this case. But Mr. Benjamin, who, like Mr. Sergeant 
Williams, the original annotator of Saunders' Reports, is recognized au- 
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thority, demonstrates that,- notwithstanding the décision in that great 
case, it does not "detract from the value of Mr. Justice Beetts' judgment 
as an exposition of the law as to brokers'liabilities." 1 Benj. Sales, (Cor- 
bin's Ed.) p. 266, § 245. That judgment of Mr. Justice Beett was de- 
livered in the court below, where th'e original décision of the queen's 
bench was affirmed by an equally divided court. Fowkr v. HoUim, 
supra, 621. 

If that opinion of Mr. Justice Brett be the law, — and, with ail défér- 
ence to others, I think it is, — the défendants cannot be liable hère. It is 
in one sensé a dissenting opinion, and again in the bouse of lords he dis- 
sents in a more technical sensé with an opinion supplemental to the other; 
but after ail, if the opinions of the majority judges be stripped to their 
technical proportions, what they say that is to the contrary of Mr. Justice 
Beett isobUer dicta, thus leaving aÙ. the expressions of opinion, so far as 
relates to the principles governing this case, about of equal value with us. 
Let me explain this so that the fuU force of this latestreview of the English 
commercial law of this subject may be understood and not misunderstood 
in favor of either side to the controversy. HoUins was a broker for pur- 
chase,^ — not for sale, — and by the verdict of the jury he was found to be 
only acting as an agent in that transaction, and not for himself as a pur- 
chaserfor profit; but the whole case shows that the judges who held him 
liable for conversion, notwithstanding the verdict, held that verdict to 
mean on the facts that he was in truth a purchaser, to whom the title had 
passed, — a purchaser for spéculation; and not one of the judges in any of 
the courts doubted his liability on that score, — if that werethetruecate- 
goryto Tvhich he belonged, — on the facts. Bbett, J., and those judges 
who agreed with him, thought the verdict conclusive against such an inter- 
prétation of the facts, and he wished to hâve the case decided upon the 
law of the verdict as he interpreted it, namely, that HoUins was a sim- 
ple agent to buy and sell the cotton of others in which he had no title or 
interest except his own commissions. The other judges in ail the courts 
declined this view of the facts. feome of them, but not a majority, I 
take it, were willing to hold the broker liable on Mr. Justice Brett's 
view of the facts, but altogether the most that can be said is that the law 
of England upon the point as we bave it hère presented is in great con- 
fusion, and yet unsettled, as it is in America; and this fact justifies the 
dissent I venture with the utmost difïidence to make in this place, to the 
end that the suprême court of the United States may settle the doubt. 

I hâve not gone over the abundant cases to pick out such as will sus- 
tain the view I take. They will be found cited numerously on both 
sides in the authorities and cases to which I hâve referred. I bave ex- 
amined many of them, and could review them hère, but deem it useless, 
under the circumstances, to go over what bas been so thoroughly done 
by the learned judges of England so recently. But it is proper to call 
attention to the more récent case of Arnold v. Bank, L. R. 1 C. P. Div. 
578, where the défendant bank was held for a conversion in dealing in- 
nocently with a forged bill of exchange, which it paid over immediately 
to the fraudulent holder; and to the case df Cundy v. Lindsay, L. R. 3 
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App. Cas. 459, L. R. 2 Q. B. Div. 96, L. R. 1 Q. B. Div, 348, where 
again the English cases on the doctrine of conversion are considered very 
instructively* Likewise I shall specially call attention to the older case 
oî ffardman v. Booth, 1 Hurl. & C. 802, where an auctioneer advance'i 
the price of goods to a fraudulent bustomer, and was held in trover, is 
to which it can only be said that the case was commented upon appiov- 
ingly by some of the judges in the above-cited cases, who were willing to 
go to the extent of holding, with Hoffman v Carow, that a mère âge it to 
sell is guilty of conversion by the bare act of seiling itself ; but it was in- 
volved, like Stephens v. ElwaM, 4 Maule & S. 259, where a clerk was held 
who did nothing but forward the goods to his principal, — who was in a 
foreign land, let it be noticed, which, some of the cases hold, makes a 
différence, — in the confusing contiict of opinion still prevailing on Ihe 
question there. Thèse last are the strongest cases for the plaintiff, and, 
if they are thelawof the case, the défendants are undoubtedly liable o.i 
this branch of it; but if the conflicting cases so ably considered by Mr. 
Justice Brett and the judges agreeing with him in his two opinions in 
the exchequer chamber and in the house of lords support those opinions, 
then the défendants are not liable. And it is noticeable that the obvions 
hardship of the strict rule in favor of plainliffs évokes from some of the 
judges willing to hold to it a suggestion of législation to change it, while 
others maintain its wisdom in behalf of the security of property. 

1 hâve searched quite diligently for some indication of the sentiment 
of the suprême court of the United States, but in vain, unless the circum- 
stance may be in favor of détendants hère that in Warner v. Martin, su- 
pra, 11 How. 228, Warner was not held liable to plaintififs for that part 
of the tobacco which he had sold to Heald, Woodward & Co., but only 
for that part which he had retained in his hands, a joint judgment in 
the court below for the whole quantity being thus corrected. If a bare 
ealeis a conversion ipso facto, he should hâve been held, as he was in the 
court below, for the whole amount. I do not find that that court has 
ever had occasion to cite the leading case of Hoffman v. Oarow, supra. I 
hâve not traced ail the American cases which will be found cited în the 
text-books and notes wherever Hoffman v. Carow, is cited, but hâve ex- 
amined many of them, and it will be found, I think, that while most of 
the courts approve the doctrine of that case in a gênerai way, there has 
been a constant disposition to mitigate the hardship of it by artificial 
distinctions, and the importation of législative modifications frobi the 
factor's acts, and from équitable principles governing analogous situa- 
tions in other but distinct relations between the parties to the transac- 
tion. The ruling in Hoffman v. Carow, supra, was, however, directly / 
challenged at an early day, in California, upon the same grounds, sub- 
stantially, as those taken by Mr. Justice Brett in the opinions cited 
from the most récent English case. Rogers v. Huk, 2 Cal. 571. It holds 
that a mère agent to sell is not liable if he does nothing more than sell 
for the wrong-doer, as agent. Our Tennessee case of Roach v. Turk, 9 
Heisk. 708, likewise challenges it, and upon the same grounds, as I un- 
derstand that case, when it éhall be reduced to its précise technical pro- 
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portions. Also, I understand, the circuit judge is willing to approve it, 
if at ail, to that extent only. He distinguishes this case from that by 
makiug Ihe défendants something more than mère agents to sell upon 
lines which seem to me somewhat artificial; but if it be the law, even to 
the degree that he seems willing to approve it, the défendants, being, in 
my opinion, nothing more than agents for sale, should be held on the au- 
thorily of that case only to the extent already indicated, for the value or 
proceeds of the four baies on hand wheu they received notice, and so 
much of the other as they applied to their own use in the way of chargea 
and commissions, and not at ail for any money they actually paid over 
to Samuels before notice of plaintiffs' claim. The case of Roach v. Turk, 
sxipra, was preceded by one in Tennessee directly to the contrary of its 
rulings, and by it the earlier case is, in tnm, overrruled. Taylorv. Pope, 
5 Ojld. 413. I agrée that neither of thèse cases is technically binding 
on this court as authority, and that, on a question of commercial law like 
this, it is entirely compétent for the United States courts to seek in the 
conflicting currents of authority the true principles of commercial inter- 
course, as established by generally accepted authority of law, as their 
guide. But this very confiict emboldens me to insist, with ail déférence, 
upon this dissent, although it may turn out that the final arbiter shall 
take the opposing view. In either of thèse cases, as in this, the bailee 
or depositary, — in whatever character you choose to consider him, — by 
whose wrongful conduct the plaintifïs' property was diverted from their 
own proper purposes and uses in respect of it, was wholly without any 
power of sale, or the least implication of it, and, moreover, without 
any such possession of either the property itself for any of its muni- 
ments of title or documentary belongings as that of which a power 
of sale could be predicated in fact, or the appearance of it from the sur- 
rounding circumstances. Therefore it does seem to me that much of the 
considération of those principles of law by which, under either législative 
direction and implication or any équitable doctrine of relief, purchasers 
from a factor or other agent in possession by consent of the acknowledged 
owner, and having spécial and limited powers of rightful agency, may 
be sometimes exempt from liability to adverse claimants, is, in the nat- 
ure of the case, quite foreign to the subject with which we bave to deal. 
In its légal aspects, as before remarked, the bailee in such cases, who is 
deserting his trust, which is only for carriage, or warehousing, or the 
like, and under no circumstances having a power of sale by implication 
or otherwise, stands in no better relation to the property and to those 
who deal with him and it, either as his agent or as purchasers from him, 
than a common thief would stand towards the property, such agents, 
and purchasers. 

So the only real question that can arise is, in its nakedness: What 
amounts to a converaion to one 's own use, in its l^al sensé, when one 
thus deals with stolen property and the thief? I answer it by saying: 
If one engaged in the gênerai business of brokerage for sale, as a factor, 
commission merchant, auctioneer, or the like, accept in the regular 
course of his business such a commission from the thief, and, as his 
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agent, sell the property on hand,'and pby over the procèeds to îiim 
without any knowledge of the theft, éither directly or indirectly, or 
without the existence of suspieious circtimstances suffîeient to charge 
him with notice, construotively , he cannot be liable for a conversion, nor 
in any form of action, as asswmpsit, to the rightful owner, whose only 
remedy is to pursue the property into the hands of its subséquent pos- 
sessors, or the thief, or other fraudulent bailee, or both. Moreover, if 
the broker for sale should happen, under the circumstances described, 
and also in the regular course of his business, to advance money to his 
customer before the sale, he is in no worse attitude, and: no more guilty 
of a conversion, than if he had paid the procèeds over after the sale. He 
no more has the procèeds in his hands in the one case than in the other, 
when the rightful owner appears. But if the transaction départs from 
that already described, and becomes in any sensé one in which the title 
to the property or its ownership is attempted to be vested in or to be 
transferred by way of lien or otherwise to the broker himself, under an 
appréhension, however innocent, that the thief is the rightful owner, or 
has the power to make such disposition of it, then there is a conversion; 
for any assumption of ownership over another's property without his 
consent, or any attempt to acquire în it any interest of complète or par- 
tial and qualified ownership, isa trespass, and is wrongful of itself, al- 
though innocently attempted. A sale accompanied by such an assertion 
of ownership, express or implied, by way of title, lien, or other qualified 
right of property, is conclusive évidence of the conversion, for which the 
broker is liable; but a bare sale, without such accompaniment of assumed 
ownership, complète or qualified, is not in itself a trespass, and cannot 
be a conversion to one's own use because of the very want of that feature 
which is essential, — the claim or assertion of a bénéficiai ownership or 
interest, namely. 

Thèse are the déductions I make from my study of the authorities after 
getting out of the tangle and confusion found in them, as best I may, 
while I concède fuUy that there is abundant cause to believe that other 
students of them may untangle the confused cases in the opposite direc- 
tion. And, applying this view to the case we hâve hère, the précise point 
of difficulty is to détermine whéther the défendants' supposed lien as 
factors for their ad van céments and charges brings them within the one 
or the other of the above-described catégories; because, if a bare sale 
without any pretense of ownership, complète or partial, or without any 
claim of property right or interest, makes them trespassers, and becomes, 
ipso facto, a conversion, — and it is possible, though not probable, that 
such a conclusion may be reached upon a considération of the authori- 
ties, — then they are surely liable. But, passing the act of sale as not a 
conversion in itself, and examining their supposed interest In the cotton, 
arising by reason of their supposed lien, which did not exist in fact, of 
course, and we find, in my understanding of its nature, that such a lien 
is whoUy disconnected with any property right or interest, complète or 
partial, and etands in hand as a simple possessory right unsupported by 
ownership of any kind, or pretense of it. A factor's lien is, like that of 
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a mechanîcal jobber or worker at repairing articles for use, that of an inn- 
keeper, or wharfinger, or carrier, or the like, possessory only, — -jus ad 
rem, not jus in re, — and does not at ail dépend upon any quaîified own- 
ership of the factor to support it. Edw. Bailm. § 365 et seq.; Braum v. 
McGran, 14 Pet. 479; Braiidesr v. PhiUips, 16 Pet. 121; Feîld v. Farring- 
ton, 10 Wall. 141 ; Oliver v. Moore, 12 Heisk. 482. It is true, thèse cases 
speak of the factor's "lien" as a "spécial property" in the goods, but it 
is easy to see on reading them that what is meant is a right to sell, and 
the only "property" there is dépends on that bare right, and nothing 
more. The factor is none the less selling for bis customer, and only 
bis çustomer's property in the goods, and in no sensé his own, when be 
bas made advances, than when be sells without having made advancea, 
as I understand ail the cases. In other words, be is none the less "a 
simple agent to seU" in the one case than in the other. When, there- 
fore, tbe défendants sold tbis cotton, tbey did not, because of this pos- 
sessory right which tbey supposed they h ad, assume any ownership over 
or interest in the cotton of any kind whatever, inhering in it as a prop- 
erty, but only held a possession which they supposed gave them the right 
to sell, or a "lien," so called. It was the same right to seU which was 
conferred by the original "commission to sell," and the factor's "lien" 
did not; add anything to it or take anything from it. The only effect 
of the "lien" for the advances was that it somewhat quaîified or restricted 
tbe çustomer's right to withdraw the power of sale already given, or to 
give instructions which would defeat the factor's privilège of selling the 
goods according to the uses of trade, in order that through that privilège 
becould secure bimself for the advances. Tbis, and nothing more; and 
it is a very slender thread upon which to hang the notion of "a spécial 
property." Broum v. McGran, supra, (10 Law Ed. 550, and note.) The 
essential élément of a conversion — self-appropriation, namely — was, 
therefore, entirely wanting, in my judgment. 

As to the commissions and charges for interest, eo nomine, on the money 
advanced, if tbe défendants hâd tendered those sums to tbe plaintifiFs upon 
their demand for the proceeds, there could bave been, in this view, no 
conversion because of that détention. Surely tbey should not be held 
for a technical conversion of the whole amount of cotton, because of tbis 
partial conversion of a few dollars of the proceeds after the sale. That 
was a conversion of those few dollars only retained out of the proceeds, 
There is more reason for holding them for a full conversion of the entire 
quantity of cotton because of their refusai to surrender the four baies act- 
ually on band when the plaintiflfs' notice and demand came to them, and 
their subséquent sale of those baies, and rétention of tbe proceeds, as against 
plaintiffs' claim. But, as I look at it, in the ordinary course of business, 
as shown by the proof hère, this lot of cotton was sold, as other cottons are, 
parcel by parcel, one or more baies at a time; and the transaction really 
answersthe ends of full justice by segregating eacb parcel into a separate 
sale, and thereby we are enabled to likewise parcel out the facts, and treat 
thèse four baies as separately converted, as of themselves alone, just as it 
would hftve been if Samuels bad shipped the cotton to défendants in sepa- 
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rate lots, and àt différent times. There is no principle to require us to ad- 
minister any harsher rule on the facts of the case, although under othet 
circumstancesnotadmitting of this processof ségrégation, a conversion of 
a part is in law tantamount to a conversion of the whole. So considered, 
we might enter judgment for the part converted, and excuse the défend- 
ants as to the rest. 

But ail that has been said applies as to the leading question in the case 
only by ignoring, in the interest of the plaintifFs, the facts bearing upon 
the attitude of Samuels in bis relation of master of the vessel upon which 
the fire occurred that damaged tbis cotton while it was in transitu, un- 
der a througb bill of lading calling for a combined and continuons trans- 
portation by land and water to its destination in Cincinnati. This is a 
very peculiar stateof facts, and distinguishes this case from those already 
considered. In that relation Samuels may belong to a very différent 
class of bailees than that to which it has heretofore been assumed, in 
favor of the plaintiffs, that he belonged. The circuit judge has ruled 
that the conditions under which, by the maritime law, a master has im- 
plied power to sell a cargo which has been damaged in bis hands, are 
not shown by the proof in this case. Unfortunately the proof has not 
been taken with a view of showing the facts with précision as to Samu- 
els' conduct as master of the vessel, the défense having proceeded almost 
exclusively upon an implicit reliance on the case of Roach v. Turh, supra, 
as a protection to the défendants. One of the défendants on the stand 
testified to what was no doubt the fact, that Samuels was not known to 
him as master at ail, and that he was supposed by the défendants to be 
the owner of the cotton. But, as I view it, this is quite immaterial, 
since the défendants are not to be tried for their state of mind upon this 
eubject, and would be protected by the facts relating to Samuels' power 
and duty as master, when ignorant of them, quite as effectually as if 
they knew of their existence. It is true, they could not, perhaps, rely 
upon any équitable doctrine of an estoppel in pais iï they did not act upon 
a knowledge of the facts on which they rely for the estoppel; but, as I 
bave intimated before, in this class of cases such reliance is perhaps un- 
necessary. Again, considérable stress is laid upon the fact that Samuels 
assumed to act as owner, and not as master, and from this the circuit 
judge infers the fact that he was a wrong-doer ah initio. Now, I am not 
aware ôf any principle of law that requires the master undertaking the 
sale of a damaged cargo to proclaim himself as master in dealing with 
the goods in order to give effect to his sale, bot, on the contrary, though 
he assume to be owner in dealing with it, his sale would be good if, on 
the facts, he had a power of sale. He might bave supposed that, since 
he was master in fact, it was not therefore necessary to proclaim it, or 
disclose it in his dealings. The truth is that everybody seems to hâve 
assumed that Samuels was an embezzler, and was acting fraudulently 
about this cotton from the beginning, — the défendants not seeming to be 
concerned as to this, since they relied on the notion that, whether he 
was or not, they were protected, — but this may be a somewhat gratuitous 
assumption on the facts of this case, meagerly appearing as they do. It 
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18 not even shown what he did with the money, — whetber he appropri- 
ated it to his own use or to the uses of bis owners, by repairing the ves- 
sel, for instance, or for their benefit, mistakenly or not. If be supposed, 
either rightfuUy or wrongfuUy, that be migbt use it upon a gênerai av- 
erage of the losses, or for repairs of his vessel, or some such use, it would 
relieve the case of this somewhat gratuitous assumption that he origi- 
nally intended by sending the cotton to Memphis to the défendants for 
sale to convert it to his own use; or furthermore, it is possible that his 
original intentions were good, and that his real assumption was that be 
had'tbe power, and that it was his duty, as master, to sell this damaged 
cotton, so commingled in its injured condition that its ownersbip could 
not be identified, or the relative rights of the parties detertnined with- 
out sucb a sale, and that be still claims to retain the proceeds upon some 
Buch tbeory as tbis for a proper adjustment under the maritime law of 
the rights of the parties, including his owners. Perhaps he is wrong in 
this, but that is not the question, as I sball endeavor to show presently. 
And I think this is just as fair an inference from the few facts we bave 
as tbat which is drawn from the single fact that be acted as owner of the 
cotton apparently; for, as before said, if be acted as master in fact, he 
need not bave proclaimed tbat relation to add anytbing to his power or 
duty, and took nothing from tbat power or duty by negleoting to pro- 
claim himself as master. The cotton was burned upon the vessel, and 
became indistinguishable. He forwarded ail that was not burned to ita 
destination, and no complaint is made as to that, the plaintiffs receiving 
45 baies of tbis shipment, according to the contract of carriage. He 
could hâve assumed. ownersbip of tbose 45 baies as well as thèse, if his 
intentions were dishonest at the beginning; and the fact tbat be did not 
do this fairly implies that he regarded himself as charged with some 
spécial duty as to the bumt cotton, and did not intend to steal it, al- 
though he assumed in bis dealings with it to beîts owner. Again, what- 
ever may be said of the position taken by the ci rcuit judge when he seg- 
regates this bit of water voyage from the entire route of transportation 
upon a through bill of lading, and finds that the vessel had, at Chatta^ 
nooga, arrived at ber destination within the purview of the maritime 
law, so that within the same purview the master then had and could 
bave no implied power of sale because of the damage, the fact remains 
tbat Chattanooga was not the destination of this cotton under the terms 
of the bill of lading, but that Cincinnati was that destination. It was 
not consigned to any one at Chattanooga, and perhaps bis strict duty 
was to tender it to the railroad company wbose contract, jointly with 
himself or bis owners, was to carry it to Cincinnati. I think it is a fair 
inference that, since they took the otber cottons, they either refused this 
because it was in a damaged condition, was commingled in its ownersbip 
and indistinguishable as to its shipping marks and symbols, or else, at 
least, that Samuels supposed they would not reçoive it. It is not specifi- 
cally proved, but we may bave, from a judicial knowledge of carrent bis- 
tory, information of the fact that Memphis is an extensive cotton mart, 
wbile Chattanooga is not, a:nd it is not an unreasonable inference from tbe 
v.38F.no.4— 23 " 
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fact.thatjfliefacilitiesthereforpickingovera raass of burntcotton, repack- 
ing atid irepaiting it for marketablé use, were gi'eater there than at Ghat- 
tanoôga, *nd that this influenced' Samuels' conduct in dealing with it 
under his iwrongfully assùmed— it may bc'— powers as master. It is 
said that his duty was, on arriving at the end of his voyage, to notify 
the ownérs or' consignées, and that whenever this can be done he may 
not seli at ail as master. He could hâve done this as well from the near- 
est postal ÔF telegraph office to the place of disaster as at Chattanooga, 
I hâve not followed out the cases 'to see whether this rule of a termina- 
tion of the implications of a power of sale by the arrivai of the vessel at 
her destination, and the then imposed duty of notification to owners, 
applies to suoh bills of lading as this, which are somewhat anomalous, 
and of modem use in maritime law, or whether the rule is confined to. 
purely maritime contracts of affreightment, where the consignée is usu- 
ally foundj «or some agent for him, also, at the place where the voyage 
ends. Thèse consignées were in Cincinnati, and it may be, if we are to eut 
ont the bitof water route and treat it independently in its relation to the 
law of this case, that ûie railroad company or its agents at Chattanooga, 
were, pro fuie, the consignées as to this master, or the agents of such con- 
signées, and that notification to them was ail that was required under 
the maritime làw, and that their' refusai to receive the damaged cotton 
eiitailed on the master the duty of warehousing it or possibly of selling 
it for accountof whom it might concern, according to his best judgment, 
B8 any other hailée may sometimes do in that emergency. 

At ail éventa it does not seem to me that so much should be implied 
in favor of a liability against défendants from the bare fact that Samuels 
aSBumed to be owner, and that they dealt with him as such; and ail the 
circumstancea and inferences I hâve just mentined seem to me to bring 
the case fairlywitbin the rule ofZicÀjftarrowv. Mason, 2 TermE. 70, "that 
wherever one of two innocent persons must sufi'er by the acts of a third, 
he who has enabled such third person to occasion the loss must sustain 
it." Id., 1 Smith, Lead. Cas. 1147. And tWs rule is fuUy recognized 
by the suprême 'court of the United States. Steam-Boat Co. v. Van Peli, 2 
Black, 371. f It is not neccessary, in my judgment, that the défendants 
should establish a state offacts Which would absolutely crèate a power 
of sale by itnplibation, so that under the maritime law a pûrchaser from 
the master would acquire a good title as against the owner. Thàt would 
be full> protection, assuredly, but something less may be also, if not for 
a'purchaser, who must claim under his title, or by estoppel against the 
real owner équivalent to a good title, y et for the mère agent of the mas- 
ter, employed by him to make the sale under a mistaken belief that the 
given facts conferred that power on him. That vyould be only a mistake 
of judgment on the part of the owner's agent, for which the owner him- 
sèlf should suffer, rather than an innocent broker, employed by that agent 
to sell that which the agent believed or assumed that he might sêll. The 
facts hère weïe in their character of the kind to raise the power prima 
fade, and; might be readily mistaken for the very facts or circumstançes 
under which the power would exist. In Snwthy. Martin, 6 Bin. 262, in 
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-a suit'agàiflst'thë tnaster himself, he was hèl'd notlîâWë for aicting under 
a mistakèn judgment oh the facts, ^hicli'Ke supposed authorized hiiii to 
sell; surely, his broker cantiot be made liable. Saîd'Mr. Justice BÏ-ack- 
BUEN in H^îns v. Foider, mprà^ 766, — àrid it should be remembered that 
he was with the majority holding the défendant to the liiôst'figid rule of 
liability àgainst the dissent, of Mr. justice Beett and his associâtes^: ■ ■ 

"I eannot find it anywhere distinctly laid dpwn, but I sub.iïiit to your lord- 
ships that, cri principle, 6ne who deals with gobds at the réquestof the person 
who has the actual custody of ttiem, in the bonaflde belief that the custod:i4j' 
is the true owner, or has the authority of thëtrue owner, should be eStCuséd 
for what he doe&if theact is of such a nature as would be excused if done by 
the authority of the person in possession, if he was a flnder o( the goods, or 
intrusted with their custody. I do not mean to say that this is the txtreme 
llniit of the excuse, but it is a principle that will embrape most of the cases 
■wtiich hâve been suggested as diflaculties. " 

New, that principle protects the défendants hère, in Iny judgment, in 
the case where the master of a vessel, finding himsef, linder the peculiar 
circumstances of this case, in possession of a portion of his cargo that has 
been injured by iire, Se tiiat the ownership is indistinguishable, and thè 
mass uprecognizable in its shipping marks, etc. , and the damage o,f such 
a nature that the rights arising concerning itoutôf the disaster are pecul- 
iar and liable to disputes, as they are under maritime law, and the goods 
are of such kind that they require especial handling to make them sal- 
able, supposes that he bas the power to sell for accoùnt of whom it may 
concern, and proceeds to do that thing reasonably. And I hold that; if 
his judgment be at fault as to his power, and he tiiisconceives his duty 
in the premises; or if he become fraudulent in his intentions, and takeâ 
advantage of his possession and prima /ocieappearances of right to sell,—' 
his bailor must sufï'er the conséquences, and not a mère broker for salé 
whom he émploys to sell the damaged goods for Mm, and who is ignorant 
of ail knowledge of wrong-doing on his part. The bailor may pursue the 
master, or the vessel and its owners, or the purchaser of the goods, if he 
haveacqxiired no title by estoppel in pais or otherwisè, but he eannot pur- 
sue a bare agent to sell, who has never acquired any title to or interèst îh 
the goods of a kind called a " property right, " nor claimed any such title or 
interèst, but only, at most, has claimed a right to keep possession until 
his advancements were paid, and who has sold and paid over the pro- 
ceeds to the master before he has any knowledge of the adverse claim of 
that master's bailor that the master had upon the facts no right to act in 
that way, and sell the goods. 

And I wisli hère to call attention to the fact that in the judgment; ort- 
dered by the circuit judge it becomes necessary to divide, accorditig to 
percentagès of value, the gross proceeds of goods that were so pom- 
mingled by the damage that the plaintiffs eannot identify their goods, 
even now. Without the necessary identification, how coùld their de- 
mand to surrender the eotton to them be cornplied with, either ï)y, the 
master or his agent, if it had not been then sold? And, if not, how 
could the refusai be a conversion technically? And might not the mas- 
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ter be excused for any error of judgment in supposing ît were best to re- 
baie the burnt cotton, and sell it ail together for distribution? Who 
knows that he is not willing and ready to make that distribution, and 
pay over the proceeds on demand? I regret that the proof is so meager 
on this branch of the case, but the implications and inferences are, in 
my opinion, not at ail in favor of the assumption of fact that the mas- 
ter was ah initio a thief or embezzler of this cotton, whatever he may hâve 
bècome afterwards by a misuse or wrongful withholding of the money 
paid to him as its proceeds, — if there has been any such misuse, which 
bas not been proved, but only taken for granted, because défendants sup- 
posed they were protected from liability in any event, and whatever he 
may hâve done. 

My conclusion is that the judgment should be for the défendants ab- 
Bolutely, because, as to the four baies of cotton on hand when notice 
of plaintiffs' claim came, they were not the entire owners, and only had 
an undivided, iijiterest incapable of séparation, and therefore a refusai 
of their demand did not amount to a conversion as to those four baies. 
Whether asmimpdt would lie after sale for plaintiffs' share of the proceeds 
of those four baies, I am not sure, but think possibly not, for the same 
reason of a want of identifying their property. But at most they could 
be liable only for plaintiffs' share of those four baies, and the charges 
aqd commissions retained by défendants. 

If any apology is needed for the extent of this opinion itmust be found 
in the confused state of the authorities, the unaffected déférence I bave 
for the opinion of the learned circuit judge, the great reluctance I feel 
in stating this dissent at ail, the necessity that is upon me for justi- 
fying it as best I may, and a firm conviction that, notwithstanding the 
arrày of opinions to be produced that may be thought to be, and perhaps 
are, to the contrary, the défendants are not liable upon the true princi- 
ples.of law, as I understand them. The suprême court of the United 
States ought to be asked to settle the questions of this case, and only be- 
cause they bave not heretotbre had occasion to do so, do I consent to a 
dissent, the first, I believe, except jpro /orma, since I hâve been in thia 
court. 



Shaw V. FOLSOM.' 
{District Court, S. D. Neu) York. April 9, 1889.) 

, Sh1PPINCH*-CHARTBE-PaRTY— SlIPt/LATION AS TO WEIGHT— MlSTAKK— EXCBSS- 

rvB Dkaxtght— Damages. 

Kespondent çhartered libelant'? vessel for a lump sum, contracting to load 
Ker with "not to exceed 850 tons" of guano. By error of both the master and 
the chaiiterer's agent at the port of loading, the vessel took on board over 90 
tons in eKcess of the charter amount, by reason of which additional weight 
she was detained several days at the bar at her port of destination. Eelcl, that 
both parties were liable for the ship's damage. 

'Beported by Edward G. Benedict, Ssq., of the Hew York bar. 
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8. Samb— Rboovert of Chabges fob ADDiriONiL Fkeisht. 

Eeld, alêo, that the ship-owner could not, in addition to his claim for dam- 
ages, recoYer pro rata freigbt for the transportation of the additional weight 

In Admiralty. 

Action for damages for détention of a vessel, and for incid entai ex- 
penses, caused by excessive loading, as well as pro rata freight for extra 
weight transportéd. 

Wing, Skoudy & Putnam, for libelant. 

Biddle & Ward, for respondent. 

Beown, J. By a charter-party dated August 29, 1887, the respond- 
ent engaged the libelant's brig, the Emma L. Shaw, to proceed to Little 
Curaçoa, and take a cargo of guano, to be delivered atCharleston, S. C, 
for a lump sum as freight of $2,500. The charterer contracted to load 
the ship with a cargo of guano, " not to excèed 850 tons." He supposed 
that to be the full carrying capacity of the ship; but she could carry 
1 ,000 tons. The object of the owners in inserting the limitation was 
that the ship might be under no difficulty in going over the bar at 
Charleston. At Little Curagoa there were no means of weighing guano 
accurately. It was loaded from lighters by estimate. Such was the 
custom. On reaching Charleston the vessel could not pass the bar on 
account of the excessive draught. She was detained there six days, in- 
cluding rough weather, during which time part of the cargo was lightened 
from the ship. On delivery at Charleston, the weight was found to be 
91 è tons in excess of the amount specified in the charter. It was this 
excess that prevented her passing the bar, and the libelant élaims to re- 
cover for the détention and incidental expenses caused by the excessive 
loading, as well as for 'pro rata freight for the extra weight transportéd. 
I am not satisfied that there was any bad faith on the part of the re- 
spondent or his superintendent, as respects the excessive loading at Lit^ 
Ue Curagoa. The master had equal, or nearly equal, means of judging 
what amount to put on board, though the rough weather prevented, ex- 
act observation of the vessel's draught; and the tally kept in the log would 
indicate that the master must hâve been aware on the'last day that it 
was likely that more was being loaded than was allowed by the charter. 
He had a right to refuse anything offered in excess of 850 tons. But 
he was doubtless in a difficult position when the superintendent insisted 
that that weight had not been reached. The charter must be deemed to 
hâve been entered into in view of the uncertainty as to the exact weight 
that must attend loading at the guano islands. The spécification of 850 
tons was a limit of the charterer's engagement and of his right to load ; but 
not, I think, in the uncertainties of the place of loading, a strict and abso- 
lute warranty that in no event should more than 850 tons be put on board. 
The master might intentionally bave taken more; and, had that appeared 
to be the fact, the respondent could not be held for damages. But it is 
plain that the master had no such intention; that the amount put àboard 
was a matter of différence and discussion; and I cannot find that there 
was bad faith or déception on either side, although the excess is much 
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more than any usual variation froirf the amount designed to be loaded. 
I think the r^pônsibility of determining the correct amount rested upon 
one as much as the other; that both are equally responsible for the ex- 
cess put on board; and, as a loss to the ship resulted directly from the 
excessive loading, ;that both parties are alike chargeable with the loss. 
As nothing was ever said to the respondent Connecting the 850 tons with 
the draught of water at Charleston bar, and as he knew nothing of it, and 
could not hâve contemplated thèse spécial damages in connection with 
any excess above the charter limit, I hâve some doUbts whether this is 
proper légal damages; but, as the point was not raised or argued, I do 
not consider it. The libelant cannât, in addition to the claim for dam- 
ages, recover also for the pro raia freight for the transportation of the ad- 
ditional 91i tons; but he is entitled to include not only the expenses at 
Charleston, but the additional time of the vessel in loading and unload- 
ing the 91 j tons, for whicli I allow 2 days at $45 per day. This, with 
the delay at Charleston bar, and other expenses, and interest, amounts 
to $780.50, one half of which is $390.25, for whieh the libelant may 
take a decree, without any costs beyond the costs already paid with the 
payment of the freight. 



The Chickasaw. 

O'Nbii, et d. V- Memphis & W. R. Packet C!o. 

{Distriet Court, W. D. Tennessee. March 4, 1889.) 

1. Ooi-MSiON— Vbssbi.s AT Whabp— CuTTiNG Babgb Adhift to Savb Stbamke 
— Injtoy to Othbb Vbssbls. 

One bas not the right to save his own property at the expense of another's, 
unIesB the property sacriflced in some sensé threatens that which he seelss to 
Bave. Held, thereiore, tbat a steam-boat was liable in a case where tbe mate 

I eut adrif t a flat lashed to the stéamiboat, which seemed to him to be in im- 
minent danger of sinking and carrying with it the steam-boat herself, whereby 
the libelants' barge, lying below, and laden with coal, was sunls by collision 
with the drifting Bat. 

S, Bame— Négligence. 

Steam-boatB, in a crowded harbor, coaling from a flat along-side, assume 
, the duty of protecting the flat from drifting logs, so far as relates to any 
danger to craft moored in the current below, should the flat be set adrift 
to save the steam-boat froin the péril of its sinking âlongside while lashed 
together, unless they bargain with the owner of the flat to give attention to 
its management in navigation during the process of taking coal from it; and 
it is négligence in the steam-boat not to protect the flat meanwhile by fend- 
ers against the drift, or, if the Baf ety of the steam-boat demand that the flat 
should be detached, not to hold .it with lines to prevent collision, if set adrift, 
with the craft lying in the river below. 

8. Sahb — Inévitable Accident. 

It is not inévitable accident which causes the collision between a drifting 
flat and libelant's barge, moored to the wharf, if the flat bas been volun- 
tarily turned adrift by a steam-boat, haying it attached along-side for eoal- 
ing, althoiigh the mate of the boat eut it adrift while in a sinking condi- 
tion .'from contact with a drift in the river, and in order to keep the steam- 
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boat from being also sunk by thè sinking of tbe flat; nor is it a commoti 
péril of navigation whicti both must stiare; and. particularly, if the péril of 
the flat and steam-boat bas been caused by neglect to protect them against 
drifting logs. 

4. Same — Ebbob in Extbemis. 

Excusable error of judgment in extremis can only be available as a défense 
where tbere is some fault or mismanagement of the inlured vessel whicb 
induced the maneuver that caused the collision. Held, tnerefore, that it was 
not an excusable error of judgment in extremis to eut a flat adrift undeï a 
misapprebension of danger to corne from its sinking, where, •when adrift, 
it came in collision with a coal-barge moored to the wharf, which was not 
in any way responsible for the act of cutting adrift. 

6. Same — Bukdbn of Proof. 

If a steam-boat in charge of a coaling flbt lashed along-side voluntarily 
set the flat adrift, it is prima faeie négligence, and the burden of proof is 
upon the steam-boat to show that the act was a proper one, and without 
fault on her part. 

In Admiralty. 

Libel by O'Neil & Co. agaînst the steamer Chickasaw, — Memphis & 
White River Packet Company, claimant, — for injuries caused by col- 
lision between libelants' barge and a barge eut loose from claimant'a 
steamer. 

Turley & Wright, for libelants. 

M. B. Tresa-ant, for claimant. 

ff. C ÎTarinner, for Brown & Jones. 

Hammond, J. Stating the facts most strongly for the respondents, — 
and by this is meant the occurrences themselves, and not the conclusions 
drawn from them bj' either side, — and it appears that the steam-boat 
Chickasaw, lying at the Memphis wharf, was coaling from a fiât làshed 
to herself, outside. Heavy drift was running in the river, and had 
been for some time. A floating tree, being carried by force of the cur- 
rent against the flat, knocked a hole in its forward compartment, which 
fiUed with water, and the mate of the Chickasaw, becoming alarmed for 
the safety of the vessel by the sinking of the fiât, which seemed to him 
to be imminent, eut it adrift, and.it was carried by the current against 
one of the coal-barges of libelants, lying tied to the wharf, not far be- 
low and astern of the Chickasaw, which was sunk, and, with its cargo 
of coal, was totally lost. The sinking of the flat along-side of the Chick- 
asaw would hâve endangered her and ail she carried, by dragging the 
vessel down with it, and the weight of coal with which it was laden* 
The Chickasaw's flat did not sink, even after the catastrophe to the 
libelant's coal-barge, but, floating down the river, was recovered by a 
tug, and saved, though the eaptain testifies that it was in a sinking con-> 
dition, and would hâve sunk but for his relief to it. It was built in 
compartments, only one of which was injured or âlled with water, though 
the mate did not know of that construction perhaps, — he being now 
dead, and not hère to testify as to that or any other fact connected with 
the disaster. He was a first-class mate, of expérience and of good char* 
acter in ail respects. The flat coaling the Chickasaw belonged to. Browa 
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& Jones, coal dealers, and was, according to the usages and custom of 
this port, placed by their tug along-side the steam-boat, and leift solely 
to her care, without any one aboard to look after it, except that two 
coal-checkers were on it to keep account of the coal taken, but had no 
other duty or relation to the flat whatever. Brown & Jones were aise 
sued in this libel; but, it appearing that they were in no fault, but fol- 
lowing strictly the custom of coaling steamers at this wharf, the demand 
against them has been abandoned. Witnesses testify and the court finds 
from their opinion, and from the fact that the flat kept afloat so long, 
that by the use of a line the flat could hâve been dropped below and 
astern of the Chickasaw, and held there, so as to avert any danger to 
the steam-boat by its sinking and, of course, any disaster to libelants' 
barge by collision. The proof does not show clearly whether there were 
any lines aboard the Chickasaw or the flat, available. One was eut 
which lashed the two together, and perhaps ail were in use to hold the 
steamer to her fastenings; but some of the witnesses thought that those at 
hand might hâve been used by splicing, or without it, while others 
thought there was no line, and apparently no time to provide one, long 
enbugh to drop the flat far enough astern to free the wheel of the Chick- 
asaw of the sinking flat. No précautions whatever were taken to pre- 
vent the drift-wood from coming in contact with the coal-flat by any 
one, and it is not customary, unless there is spécial cause for it, to pro- 
tect them by fenders, while temporarily lashed to a steam-boat, against 
the drift. The auswer charges négligence against libelants, but it is 
hardly insisted on, and the proof shows not the least. They were in 
their accustomed berth at the wharf, assigned to them by municipal 
authority, known of ail men about the river and to respondents, and en- 
gaged in their usual occupation of delivering coal from their barges to 
their customers; this lost barge being engaged in discharging cargo at 
the time. She had fenders out against the drift-wood, and those un- 
loading her — one of them at some péril — did ail they could to avert 
the collision. 

Now, the court cannot assent to the contention that under any circum- 
stances, be the péril what it may, flats or barges heavily laden with coal 
can be set adrift in the river hère to float by the city wharf, and endan- 
ger the craft that lie along it, upon the notion that the cutting loose is 
donc to save other property at the expense of that which may be lost by 
collision with the drifting barge, and that this may be done without any 
liability for such collisions. But certainly such assent cannot be given, 
nnder the circumstances above stated, hard as the case seems to be for 
the respondents. In hard cases, if possible, more than in others, the 
loss must always fall where the law places it, and this case is no barder 
for the respondents than for the libelants, that they should stand this 
loss. What right has one to save bis property at the expense of anoth- 
er's? Ail must take the risks of common péril, each his share accord- 
ing to his risk, but none, it seems to me, is liable, unless he contracts — 
as an insurer does — to take the risks of his neighbor; and that is what 
■the respondents hâve asked the libelants to do in this case, without hav 
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ing paid the considération that underwriters usually charge for such un- 
dertakings. 

The celebrated Squib Case, 2 W. Bl. 892, so much urged by leamed 
eounsel , is not in point. There one threw a lighted squib into the market- 
place, which, falling upon the stand of A. , was by him thrown ofif upon 
the stand of B., who in turn threw it ofF, and it struck the plaintiff in 
the eye. He recovered against the original thrower of the squib, but we 
are not advised that it has ever been decided that he might not hâve re- 
covered also against the others. One of the judges said that " they or any 
by-stander had, I allow, a right to protect themselves by removing the 
squib, but should hâve taken care to do it in such a manner as not to 
endamage others." Another did say that "any innocent person remov- 
ing the danger from himself to another is justifiable: the blâme lights 
upon the first thrower." Smtt v. Shepherd, 2 W. Bl. 892, 1 Smith, Lead. 
Cas. 549. It was only a question of pleading involved, and neither of 
the above ùtterances was decided; but, taking the last to be the lâw, and 
the respondents hère must fail, because they are not "any innocent per- 
son," on the facts of this case, but are in the attitude of "the first thrower," 
—if there be any analogy between the cases at ail. Treating the sinking 
flat as analogous to the squib, who placed it against the Chickasaw? The 
Chickasaw herself. It was by her contract and agreement placed there, 
and it was a part and parcel of herself, as if she had borne it on her deck. 
There can be no doubt of this on the authorities, which I need only cite 
in this place: The Britîsh Empire, 24 Fed. Rep. 493; The Merrimack,2 
Sawy. 686-595; Sturgîs v. Boyer, 24 How. 110; 27ie Maria Martin, 12 
Wall. 81, 44; The Clara Clarita, 5 Ben. 375-381 , 23 Wall. 1-15; The W. 
H. Clark, 6 Biss. 295, 306; 3%e Quickstep, 9 Wall. 665; The DorisEckhoff, 
32 Fed. Rep. 555; The A. R. Wetnwre, 5 Ben. 147; The Œty ofAlexandriû, 
31 Fed. Rep. 427. Most of thèse cases are of tugs and tows; but tht» 
principle is the samé, and it is that the commanding vessel is resporisi- 
ble, and, if there be a division of command and control between the two, 
then each and both are liable jointly and severally to the injured third 
party. The Chickasaw could hâve limited her liability by a contraét 
that Brown & Jones should retain command and control of their flat, 
and be responsible for her navigation and management, including hér 
protection against drift, while delivering coal; but she did not do that, 
but assumed entirè control, and, under the circumstances, entire re- 
sponsibility for her management. The fact that two coal-checkers wére 
on the flat is immaterial, as is obvious. It is the same as if the 
Chickasaw had eut herself adrift to save herself; and there we hâve di- 
rect authority that she would hâve been liable. A vessel in Galveston 
harbor, lashed to a wharf, eut herself loose to save herself from sink- 
ing in a storm, and coUided with another vessel at anchor there, and 
she was held liable for the damages. Sfierman v. MoU, 5 Ben. 372, af- 
firmed on appeal. Id. 372, and note. Again, in the case of The Clara 
Clarita, gwpra, affirmed twice on appeal upon the grounds of the orig- 
inal opinion, Mr. Justice Blatchford, then the district judge, lays down 
the rule of law that must control this case, beyond doubt, it seems to me. 
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A ferry-boat was on fire at her dock. A tug came, voluntarily, to her 
relief, and towed her out with a hempen hawser, which burned, and 
which, being again attached, burned again, and the burning boat drifted 
against a<isohooner at anchor, and set her on fire. Held, that the tug was 
liable, although it was ail done to save other property at the wharf from 
the péril of the burning boat, and the same défense was set up there as 
hère. What the learned judge said has direct application hère. He 
calls attention to the suggestion of blowing up a house by the common- 
wealth's authorities to save other property from fire, and to throwing 
overboard the goods of another to save the ship and her lives, and points 
out with his usual ability the utter fallacy of the suggestion. He says: 

"The necessity must be a direct one, an obvious one, a necessarily resulting 
one. In the case of the building or goods in the vessel, the necessity for the 
sacrifice, as well as the act of sacrifice, muât both of them be direct in référ- 
ence to the thing sacriflced. There must be no fault in either substituting a 
fancied necessity for a real necessity, or in negligently doing what is done, so 
that the existence of the necessity cornes to rest only on the fact of sacrifice, 
wben the sacriflce would not hâve occurred but for the négligence*" 

He then shows that itwas not necessary to sacrifice the libelant's 
schooner by setting her on fire to save the other property. So, hère, it 
was not necessary to sacrifice the libelants' barge of coal to save the 
Chickasaw, because she was not at ail endangered by that barge, as the 
intervening house endangers the more remote for whose safety it is sacri- 
flced, nor as the goods thrown overboard endanger the vessel from which 
they are thrown, bowever iipcessary it might hâve been to sacrifice 
Brown & Jones' coal-flat which was sinking at her side. He also found 
the tug négligent in using a hempen hawser, although she had on board 
no métal cable or chains, and it was not usual to carry them, saying that, 
obviously, the extraordinary service required, if undertaken, adéquate 
appliances. If the flat had been torn loose by the drift in the current, 
without the fault or négligence of the Chickasaw's people in that behalf, 
or without their voluntary action in cutting it adrift, then the case would 
.hâve been one of disaster by the périls of navigation or inévitable acci- 
dent, and difierent from this. In such cases there is now no doubt that 
with us there would be no division of loss, but that it must fall whoUy 
upon him wbo sufi'ers, if neither be to blâme. Stainback v. Rae, 14 
How. 632; The John Fraser, 21 How. 184, 194; The Moming lÂght, 2 
Wall. 560; The Grâce Girdler, 7 Wall. 196. 

Clearly , this was not a case of inévitable accident in this sensé of the law , 
. unless every disaster by péril of navigation is to be held such, which can- 
not be so, in the nature of the law against négligence in navigation. The 
., suprême court says: "A collision, which occurs when both parties hâve en- 
; deavored. by every means in their power, with due care and caution, and 
t^ proper display of nautical skill, to prevent the occurrence of the accident" 
, — ^is an inévitable accident. "Itis not inévitable accident * * * where 
. a master proceeds carelessly on his voyage, and afterwards circumstances 
j arise when it is too late for himto do what is fit and proper to be done. 
. He œijst show: that he acted seasonably, and that he did everything 
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which an experienced man could do, adopting ordinary caution, and 
tHat the collision ensued in spite of such exertions.'* The Pennsylvanià, 
24 How. 307, 313. "It is not inévitable accident where, notwithstàfid- 
ing a sudden and severe galei, the danger could havè been averted by 
proper measures, seasonably taken, if good judgment and good seainan- 
ship had combined, and if the requisite skill had béen displayed before 
the péril was so near that ail précautions were too late." ^The David Dows, 
16 Fed. Rep. 154. The via major of a hurricane is no défense, if the col- 
lision could hâve been avoided by foresight, précaution, and nautical 
skill. The Thule, 3 Woods, 670. Undonbtedly, the best skill nor the 
highest degree of caution is not required, but only that which is reason- 
able under the circumstances, and that which expérience has justified 
as suflBcient. The Aiœtria, 14 Fed. Rep. 298. But occasional storma 
and gales should be anticipated and guarded against, and their force is 
not always a vis major, by any means. T^e Johannes, 10 Blatchf. 478. 
The pony chaise case, cited by counsel, was not that of the voluntary 
turning loose of the frightened horse by the woman, but a case of want 
of strength on her part to hold him. Still, her hugband was held liable 
on proof that the horse was in fact left unattended in the street. Good' 
man v. Tayhr, 6 Car. & P. 410. 

The burden of proof is on the vessel adrift to excuse herself, and prima, 
fade she is négligent, unless her owners can show due diligence, when 
she coUides with one barmlessly and faultlessly at anchor. The Lomsi- 
ana, S Wall. 164; The Jeremiah Oodfrey, 17 Fed. Rep. 738; The Brady, 
24 Fed. Rep. 300; The A. R. Wetmore, 5 Ben. 147; The Premmt, 3 Sawy. 
571. Has the Chickasaw answered this burden by the proof in this case, 
and relieved herself of the imputation of négligence raised by reason of 
the very fact that her fiât was adrift in the river among the craft below 
her? I think not. I doubt if her mate ever thought of the danger to 
others; and probably he had the same views of his right to save himself at 
the expense of anybody else in his way that the learned counsel of her 
owners hâve urged upon us with so much zeal in the argument at the 
bar. The fact that the flat kept afloat so many hours shows he was 
mistaken as to the extent of the danger, and that he was, to use the lan- 
guage of one of the cases already cited, "substituting a fancied for a real 
necessity." It is true that we must scrutinize his conduct by the light 
of the circumstances as they then were; yet the substantive facts after- 
wards developed may be looked to for the purpose of determining the 
true conditions and testing his judgment and skill in the preniises. The 
fact that two canal-boats survived ail night the périls which were al- 
leged, was held to hâve contradieted the asseveration of danger as set up 
by the défense in the case of The Quickstep, 9 Wall. 665; and so in the 
case of The Louisiana, 3 Wall. 164, 174, the fact of drifting was held in 
itself to show a want of proper fastenings. And it is of no avail to set 
up that this was a mistake of judgment by a skillful navigator in the 
extremity of his péril, and therefore excusable. The suprême court says: 

"To be an excusable mistake jn extremis, a pardonable mancHver, though 
contributing to or inducing a collision, wben the maueuver would bave been 
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faulty if not excusable, it mast be one produced by fault or mismanagement 
in the other vessel." The Mizabeth Jones, 112 U. S. 514, 526, 5 Sup. Ct. 
Bep. 468. 

See, also, The Oity of Springfidd, 29 Fed. Rep. 923, 926; The Osceola, 
33 Fed. Rep. 719; The Elka S. Pottei; 35 Fed. Rep. 220; The Ella B., 
19 Fed. Rep. 792; The George L. Garlick, 20 Fed. Rep. 647. There waa 
absolutely no act on the part of libelants contributing to this maneuvei 
of respon dents. But if it be ever possible to invoke this doctrine of ex- 
cusable error in extremis without the contributing mismanagement of the 
other side, — which is doubtful, I should say, on thèse authorities, — it 
cannot, surely, be donc where the extremity is brought on by the previ- 
ous faulty management or négligence of him who asks to be excused be- 
cause of it. Where it may seem plausible to set up the excuse notwith- 
standing the absence of fault on the other side, it may be found that the 
circumstances bring the case rather within the défense of inévitable acci- 
dent than that of excusable error in extremis. Hère there was no fore- 
sight in providing against the drift-wood, and it was allowed to come 
at will and beat against the flat. It is an ordinary occurrence in this 
river that drift-wood, in high water, fills the current, and endangers the 
craft like that. Libelants had put out fenders to ward it off their barge, 
and the fact that it is not custoniary to protect flats while coaling steam- 
boats does not answer this complaint against respondents. It would be 
ordinary prudence, tested by the reasonable requirements of caution, to 
provide against thèse dangers, and no admiralty court can tolerate a neg- 
lect cif ît that imperils other people's property, whatever risks the own- 
ers of the steam-boats and of the flats themselves so unprotected may 
choose to take. The Chickasaw was herself responsible while she had 
charge of the flat, unless she had other arrangements with Brown & Jones, 
ta protect it from drifting wood or ice, it may be ; but no such arrange- 
ment is shown by the proof, and, on the contrary, everybody seems, ac- 
cording to the usage, to think that he will take the risk of the destruction 
of the flat while coaling a steam-boat, and no protection is taken in such 
cases; The circumstances of this case, especially the dangers that threat- 
ened the Chickasaw, show that it is the grossest négligence not to pro- 
tect the flat against drift-wood, and no amount of usage or custom can re- 
lieve one of responsibility, if by that négligence another is irnperiled. 
They are protected while in the fleet, or at their places at the landings, 
as libelants' barge was on this occasion; and it is because they are only 
temporarily lashed to the steam-boat, and are expected to be soon re- 
moved, that the risk of leaving them unprotected against the drift is 
taken; but it is none theless négligence because of this inducement, nor 
because the libelants themselves follow the same dangerous practiee while 
coaling steamrboats, as the proof shows they do. Again, it was négli- 
gence not to hold the flat with a line, to keep it from drifting against 
belpless craft lying in the current below; and the excuse that no Unes 
were at hand only shows that no adéquate provision against such dangers 
aa may be expected to occur was made, and this was not reasonable, as 
the above-cited cases demonstrate, particularly that of only a hempen 
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hawser to haul off a boat on fire. Every navigator may expect storms 
or other ordinary périls to navigation to occur; and the danger of drift- 
ing wood or ice in our ri vers, being well kaown, must be at ail times 
guarded against by proper précautions if the river men expect to secure 
themselves from Hability for injury to other property through neglect to 
take such précautions. Their own they may risk as they will, but must 
guard against risking another's property by such neglect. If steam-boats 
coal themselves from flats in a crowde.d harbor they must use ail reason- 
able précaution against the breaking loose of the flats, and I do not think 
they can under any circumstances voluntarily eut them loose to save 
thenfselves without undertaking to answer ail damage that shall come by 
the act to others, who are in no way connected with them, or interested 
in the danger they seek to avert. UnlesS they are willing to do this they 
must take their own risk in the promises. Nor was the act of thé mate 
only the remote cause of the disaster. It was in fact the causa cauaans, 
and not merely the causa sine qua non of the disaster, because no in^;er- 
mediate forces, disconnected with hisi act in any légal sensé, contributed 
to the calamity that came upon libelants. 2 Thomp. Neg. pp. 1Ô63, 
1085, § 3; Ramney Marài v. Trin^y Home, L. R. 5 Exch. 204, l^. R. 7 
Exch. 247; The George and Richard, L. R. 3 Adiia. & Ecc. 466. Let me 
close with a most pertinent quotation from the case of Rcmney Marsh v. 
Trinity Hôuse, mpra: 

"The caBB, therefore, appeara to me to be the same as if the ship had been 
lying at anchor, with the tide flowing rapidly fowards a rock, and the défend- 
ants had, by some négligence, broken the chain,and set free the ship. in coti- 
sequenoe o£ whicb it had at onee and imraediately beeû carried by the tide 
with great force and violence against the rock, and liad beconae a wreek. 
"Would net the, wreck of the ship liave been Cau-sed by the négligence wbich 
broke the cbain'i' I think that it would, and that such a case, and the case 
before the court are the same; that the négligence of the crew, the servant! 
of the défendants, was thiis the immédiate caiusë of the ship beihg driVen 
against thev("dll of the plaîntiffs, and that theplaintiffs are therefore entîtied 
to recover." - 

Mr. Bryan testifies that therewere 14,984 bushels of coal, and thàt 
the barge was worth $270, but objection is màde that he only s\vears by 
gauger's weights sent to hin from Louisville. Of coUrse there àhould 
hâve been direct proof from the gauger, and in its absence secondarjr 
proof as to the capacity of the barges of that kind will not bé adniisâi- 
ble, because the quantity of coal may hâve been'léss than thàt capacity, 
He testifies that the coal was worth 12} cients per bushel, and this is sat- 
isfactory, as is the proof of the value of the barge. If the parties cah- 
not agrée as to the quantity bf coal, the clèrk will take further proof, and 
report the proper quantity, and the libôlants may hâve a decreë for thàt 
amount at 12} cen^s per bushel, and thé value of the barge at $270 j re- 
spondents to pay Costa. So oirdered. 
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■^ ;'■"■■ ^ The WkstfIeld.' 

RoFF et ai. r, The Westfield. 
• i^jmrîet Court, 8. D. Mm Tork. April 17, 1889.) 

1. COLIilSIOl?:— VeSSHL AT AnCHOR. , 

Where & steam-boat is pursuiog hér usual course, at her usual spoed, by 
night, in ordinary weather, and riins into a vessel lying at anchor without an 
anchor Iteht, the steam-boat is not liable, if she reversed as soon as the other 
was visible. 
a, Samb— Etidbncb— Opficbbs^Cbedibility. 

Where compétent offlcers are in their places, attentive to their duties, and 
navigating tàeir vessel in accordance with what can be eeen, their testimony 
that a Ught was npt perceived, which must hâve been seen if properly burn- 
ing, is entitled to' superior crédit, if hot outweighed by other circumstances. 

In Admiralty. Libel for damages by collision. 
Carter, Ebiïins <fc Ledyard, for libelauts. 
Macfarland, JBoardman & Platt, for claimants. 

Bkawn, J. On the night of October 18, 1887, at a little after mid- 
night, while the steam ferry-boat Wéstfield, running between the Bat- 
tery and Stateûlteland, wàs ôû her way from St. George's to Stapleton, 
to lie up for the night, and pursuing her usual course, she came in col- 
Ijsion with the libelaut's pilot-boàt, the Lillie, Sdmë 200 or 300 yards 
bff the Corinthiàn Yacht Club dock, at Tompkinsville, and a little to the 
southward of it, dping considérable damage to the pilot-boat, for which 
the above libel was filed. 

The prépondérance of proof shows that at the tîme the Wéstfield came 
along there iVa8''rio light burning tipon the Lillie. There was a fishing 
àmack showitig à light from 50 to 100 feet to the eastward of the Lillie; 
others nearer the ^hore; and still others some distance to the southward 
or south-west of her. The night was dark, and somewhat drizzly . There 
was a lookouton deck, at the front of the covered passage. The master, 
at the wheethpuse, was watchful and attentive to his duty, engaged 
wholly in obçerving what was ahead of him. No light was seen by 
çither, or jjy the quartermaster at the wheel; and the pilot-boat was 
o.nlydiscovèredfl.^hort distance before she was reached, being seen and 
reported by thp lookout at the same time, or nearly at the same time, 
that she was seep by the master Wd qua,rtermaster. The bells were im- 
mèdiately rung lo stop and back, but the collision took place after the 
engine was reversed, and before the completion of a single révolution, 
"^here conapetent. officers are in their places, attentive to their duties, 
and navigâtipg,,thçir véssel acçording to what pan beseen, their testi- 
mony that ho light was seen, which, oiight to hâve been seen and must 
hâve been seen if properly burning, is entitled to superior crédit, if their 
évidence is not outweighed bv other circumstances. The Narragansett, 
20 Blatchf. 87, 11 Fed. Rep.'918; The Royal Arch, 22 Fed. Rep. 457; 

> Reported by Edward Q. Beuedict, Esq.,of the New York bar. 
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Thejmaa Béllf 9 Jed. Rep. 84^,; The State of AMama, 17 Fed. EeR. $47, 
$6â; The Johmne Auguste, 21 JFed. Rep. 134", liO; The Dr^,Z5 Fed. 
Rep. 791; i%e Henry Warner, ^9 Fed. Rep. 601. Though the pjace of 
anchorage was not an unusual one, it was nojt, as in the case of TheDreip, 
supra, a place where steamers were unaccustomed to corne. On the con- 
trary, it was the daily usu^l course of the Westfield. The necessity for 
the Lillie to shoT^ a light was therefore imperative. Tbis is not denied. 
The évidence indicates that a lantern had been previoûsly hûng.Up, but 
the light must hâve gone out before the Westfield came along. I cannçt 
impute any blâme to the Westfield for takihg her usiiatl coutse to Stat)le- 
ton, or in not anticipating the présence of the pilot-boat when no light 
wsis seen. Nor is there sufiBcient évidence to satisfy me that the Lillie, 

, without a light, could bave been seen from the Westfield any soonér thàn 
she was seen; or that the Westfield could hâve taken any more effebtive 
means to avoid her after seeing her. The Westfield had a right to pur- 
sué her usual course to her landing; and I do nôt see in this case any 
circumstances that required her, as a matter of prudent navigation, to 
abate her ordinary somewhat reduced speéd, when goin^ to lieup^ siiîi- 
ply upon the risk that there might be in her path a vessel that, in vio- 
lation of the rules, exhibited no anchor light. In her usual course she 
had a right to go at her usual reduced speed. In not maintaining' a 
light the risk rested wholly upon the Lillie, and she must aoCordingly 
bear the blâme. In the cases of S<mm-S/i*p Oo.Vi (Mdetwood, 19i^ow. 
Ml,,a,D.d The Drew, 35 Fed. Rep. 789, the steamer was held liable for 
being mUch outof her proper and usual track. In The IsaacBeU, Q Fed. 
Rep. 842, where the steamer was not out of her usual course, shé was 

; acquitted, and that judgment was affirmed in this circuit. This casè ia 
«ubstantially like the latter. The libel is dismissed, with cbsts. 



The Catskill. 
Nbw York, C. & A. Steam-Boat C!o. v. The Baltihobb^ , : 
(OireuU Court, s. D. Neu) York. Match 28, 1889.);" 

• COLUBION— BbTWBEH StBAMBB AND FeKRY-BoAT. 

The steamer c, while coming down the North river and approachmg her 
wharf in New York city, was rnn into by the ferry-boatB. tt wastp^ndt^t 
the course" of the C. wàs lai^ direct for her bërth, which took her dirécily~ 
■ ' iacross th^é bowé of thé B. ; but that the latter did not reverse \iiitilwithin 300 
feet of the place of collision; and there was évidence showing that the inten- 
tion of the C. to keep on her course was manifested by disregarding the re- 
peated signais of the B. Held, that the B. was in fault, although she had the 
right of way. 

In Admiralty. Libel for damages on appeal from district court, 34 
Fed. Rep. 660. 
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Collision between the steamer Catskill and the ferry-boat Baltimore, 
the latter faaving the right of way. The district court divided the dam- 
ages. 84 Fed. Rep. 660. The ferry-boat appealed. No new testimoiiy 
was taken in the circuit court. 

P. Cantine and H. D. Van Orden, for the Catskill, cited: 
Railroad Co, v, The Isaac L. Fisher, 29 Fed. Rep. 644; The Aurania, Id. 
123; The FredW. Chase, 31 Fed. Eep. 91; Murphy v. The Greenpoint, Id. 
231; The Columhia, 29 Fed. Kep, 719; The Béryl, L. E. 9 Prob. Div. 137; The 
Voorwarts, L. K. 5 App. Cas. 876; >Wells v. Armstrong, 29 Fed. Kep. 218; 
TheMargaret J.'Savford, 30 Fed. Eep. 714. 

Henry 0. Ward, for the Baltimore, cited: 

The B. B. Saunders, 25 Fed. Eep. 727; The Brttannîa, 34 Fed. Eep. 552; 
The V. 8. Grant, 6 Ben< 467; The Free State, 91 U. S. 203; The 8t. Johns, 
34 Fed. Eep. 763. 

Lacombe, J. That the Catskill was in fault îs not disputed, and she 
i bas not appealed. The Baltimore was found by the district judge to be 
in fault for not;Sooner reversing. Whether this fault is properly charge- 
able to her is, in this case, a question of fact rather than law. Her nav- 
igator insists that he stopped and reversed as soon as the Catskill mani- 
fested an intention to cross his bows, — an intention first disclosed to him, 
as he claims, by a sheer in towards the New York shore. The witnessea 
for ithe Catskill, however, insist that she laid her course direct for her 
berth at the Jay-Street pier, North river, a course which plainly took 
her directly across the bows of the Baltimore, and that she did not sheer 
in towards the, New York shore until immediateiy before the collision, 
and long after -her intention not to give way to the Baltimore had been 
disclosed by her course, and by her neglecttoanswerthelatter'srepeated 
signais. Upon this disputed question of fact the district judge bas found 
that the course of the Catskill was plain, nearing the shore generally on 
a direct line from her position when first sighted to her wharf; and, also 
on conflicting évidence, that the Baltimore did not reverse until within 
200 feet of the place of collision. Under such a state of facts the Balti- 
more is clearly in fault. Her navigator was not surprised by any sud- 
den indication that another craft, which he supposed intended to obey 
the rùlès, meant to violate them. On the contrary, with a very plain 
intimation that the other yessel was willfully or heedlessly eontinuing on 
a course which màde collision imminent, he kept on, in the hope that 
she would at the last moment discover her error, and seek to rectify it. 
■ For thus keeping on until the safety Jimit was reached and passed the 
'district judge held the navigator of the Baltimore |n fault, and his décis- 
ion is aiîirmed. Usual decree. Costsofcircuiti court to the Catskill. 



BTANBB0U6H r. COOK. 369 

Stambrodgh p. Cook et al. 
{(Mreuit Court, JT. D. Towa, E. B. April 20, 1889.) 

1. Removal op Causes— Right of Rbmovai,. 

In cases coming within the removal act of 1887, § 2, cl. 8, providing that 
suits "which include a controversy wliich is wholly between citizens of dif- 
férent States, and which can be f ull.v determined as between them, are remov- 
able by either one or more of the défendants actually interested, " the right 
of removal is given to défendants interested in the controversy, irrespective 
of their résidence or citizenship. 

S. Same— Sbpakable Controverst. 

Plaintift. a citizen of New York, bronght his action in lowa for the recov- 
er^ df the immédiate possession of certain realty and damages for injury.to 
buildings and for conversion of crops. Citizens of lowa and of Vermont 
were niade défendants. It was not averred that they claimed title jointly or 
under a common source, or had committed the injuries jointly. but the péti- 
tion was drawn under tiie lowa statutes for settling ail adverse claims of 
title on the part of any and ail the défendants. An amended pétition set ont 
that certain of the lowa défendants had executcd a leasein their own right to 
the other lowa défendant, and that he held possession under this lease. 
ifeM.thàt there was a separable controversy between the plaintifl and the 
lowa défendants, which was removabîe on the application of the alleged 



On Motion to Rejnand. 

Calvin Ybran and Powers et Lacy, for plaintiflf. 

Henderson, Hurd, Danids & Kiesd, for défendants. 

Shikas, J. At the March term, 1889, of the district conrt of Dela- 
ware county, lowa, a pétition was filed by the plaintiff, R. M. Stan- 
brough, in which he claimed to be entitled to the immédiate possession 
of certain real estate situated in Delaware county, as the owner tkereof 
in fee-simple; that Edward Cook was in possession thereof as a tenant; 
that he had converted to his own use growin;); crops on the property, 
and had damaged the buildings; that for the use of the property and the 
damagœ named the défendant Cook was indebted to plaintifif in the sum 
of $1,000; that the said Cook has been in theoccupancy of the premises 
since the 15th day'of September, 1888, claiming to hold the same as 
tenant of one or more of his co-defendants. The parties other than 
Coojç named as défendants are Susan Daniels, Lucy Daniels, and the fîrm 
of Henderspn, Hurd, Daniels & Kiesel. The prayer is for a judgment 
awarding the immédiate possession of the realty to the plaintiff and for 
$1,0,00 damages against the deiéndant Cook, the same to be binding upon 
such of the co-defendants as are allegèd by said Cook or by their own 
pleadings to be the landlprd of said Cook. Under the provisions of the 
Code of lowa, the pétition is in form sufficient to enable the plaintiËF to 
establish, if the factsjustify it, the vaiidity of his title. against ail the de- 
fendants, to obtain an order and writ to put him into the immédiate 
possession of the premises, and to a judgment for damages aga'nst the 
défendant Cook. When the action was brought, and at ail times since 
then, the: plaintiff was a citizen of thestate of New York, the défendants 
v.38ir.no.5— 24 
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Cook and Henderson, Hurd, Daniels & Kiesel were and are citizens of 
lowa, and the défendants Susan and: Lucy Daniels were and are citizens 
of Vermont. The realty consista of about 234 acres of land and the im- 
provements thereon, of a'valùe ôxceeding $2,000. At the March terni 
of the state court the défendant Edward Cook filed a pétition and bond 
, asking. a removal pf the cause in to this court. A fanscript of the record 
having; been filed, the plaintiff now moves for an order remanding the 
case on the ground that the right of removal did not exist in favor pf the 
défendant Cook, and that, this court is without jurisdictioh. The right 
of removal is claimed under the clause of section 2 of the act of congress 
approved August 13, 1888, which provides that, "and when in any suit 
mentioned in this section thére shall be a controversy which is whoUy be- 
tWeen citizens of dififerent states, and which can be fully determined as 
between them, then either one or more of the défendants actually inter- 
. ested in such controversy rnay remove said suit into the circuit court of 
the United States for the proper district." 

The most important question presented for décision is whether under 
this clause, under any cirèumstances, a removal can be had at the in- 
stance of a défendant resdding in the state wherein the suit is brought. 
The contention on part of plaintiff is that the right of removal is re- 
stricted to non-resident défendants; even if it be true t}iat the suit is one 
within the original jurisdiction of the United Stâtès circuit court, and, em- 
bracing a controversy whoUy between citizens of différent states separàble 
from the other issues therein. Section 2 of the act defines four gênerai 
classes of removable cases: (1) Suits of a civil nature, at law or in eq- 
-uity, wherein original jurisdiction wôuld exist in the 'United States cir- 
cuit court under the provisions of Section 1 of the act, by reason of their 
arising under the constitution, laws, or treatiesofthe United States, and 
involving over $2 ,000, are removable by the défendant or défendants. (2) 
: Suits of a civil nature, at law or in equity, wherein original jurisdiction 
would exist in the United States circuit court under the provisions of 
section 1 of the act, by reason of the controversy being between citizens 
of différent states, aild involving over $2,000, or by reason of its.being 
a controversy between citizens of the samô state claiming lands under 
grants from différent states, or by reason of its being a controversy be- 
tween citizens of a state and foreign states, citizens, or subjects, and in- 
volving over $2,000, are removable by the défendant or défendants 
therein, if they are non-residents of the state wherein suit is brought in 
the state court. (3) Suits of* civil nature, at law or in equity, coming 
within the original jurisdictioh of the United States circuit court for any 
lOf the reasons enumerated ih the two precéding paragraphs, and which 
include a controversy which is whblly between citizens of différent states, 
and which can be fully determined as between them, are removable by 
-either one or more of the défendants actually interested in such contro- 
versy. (4) Suits in which; there is à controversy between a citizen of the 
■state wherein the suit is brought andà citizen of another state may be ré- 
moved on the ground. bf préjudice' or local influence by a défendant, pro- 
vided he is a citizen of a state other than that in which the suit is pend- 
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ing. In thefir^t clause of section 2 covering the first classification given 
above the déclaration is that the suit may be removed by the défendant 
or défendants. In the second clause of the section covering the second 
classification above given the déclaration is that the suit may be removed 
by the défendant or défendants, being non-residents of the statewherein 
suit is pending. In the third clause of the section covering the third 
classification above given the déclaration is that any one or more of the 
défendants actually interested in such controversy may remove the suit. 
In the fourth clause of the section covering the fourth classification above 
given the déclaration is that any défendant, being a citizen of another 
State than that wherein suit is pending, may remove the same. So far 
as the express language of the clauses are coneerned, in the first and third 
the right of removal is cbnferred on the défendant. In the second it is 
conferred on the défendant provided he is a non-resident of the state 
wherein suit is pending, which would include défendants who are citi- 
zens of other states, aliens, foreign subjects, and foreign states, and in 
the fourth the right of removal is conferred on the défendant provided he 
is a citizen of another state. 

Acoording to the argument of plaintiff the court should hold that in 
cases coming under the third classification above given, and the third 
clause of the section, the right of removal cannot bé invoked by a défend- 
ant, unless he is a non-resident of the state wherein the suit is pending. 
It cannot be held that such is the meaning of the clause unless the court 
interpolâtes the words, "being a non-resident," into the clause of the sec- 
tion in question. In the next case perhaps the contention would be 
that the court should interpolate the words "being a citizen of another 
state" in order to conform to the wording of the fourth clause. So, also, 
if the court should interpolate thèse words in the third clause, would 
not the like reasoning require the interpolation of the same words in the 
first clause? Certainly this would be disregarding theplain words of the 
statute, and adding thereto qualifications and restrictions not found in 
it, as it was passed by congress. Each of the four clauses in section 2 
of the act deals with difierent classes of cases, and each clause defines by 
its terms by whom the right of removal may be exercised in the cases 
coming within the purview of each clause, and the court is not justified 
in adding to any of the several clauses restrictions upon the right of re- 
moval not found in the clause itself, on the ground that thereby the con- 
struction of the clause willbe conformed to the trpe intent of congress. 
Such a line of argument proceeds upon the theory that the court, aside 
from the language of the act, knows what the true intent of congress was 
in adopting the act and the several clauses thereof, and must therefore 
add to the clauses any words necessary to conform the meaning thereof 
to the assumed intent of congress, upon the assumption that they were 
accidentally omitted. In construing an act of the character and pur- 
pose of the one under considération, the court must hold the meaning 
thereof to be that which the act itself diseloses. We construe the act and 
the several clauses thereof to ascertain the meaning of congress, and are 
not justified in assuming that congress intended something not fairly de- 
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ducible from the language of the act itself, as applîed to the subject- 
matter it is dealing with. It is clear beyond question that in section 2 
of the act four gênerai classes of removable cases are provided for, and 
each clause defines by whom sueh removal may be had of cases coming 
within the language of the clause. According to the plain intent and 
meaning of the language used, cases coming within the third clause — 
that is, suits involving a separable controversy whoUy between citizens 
of différent states — are removable by any one or more of the défendants 
actually interested in such separable controversy. 

It is urged in argument that no good reason can be adduced why the 
right of removal is granted in this clause to a défendant, whether a rési- 
dent or not of the state wherein suit is brought, but in the preceding 
clause is conferred only on non-resident défendants. It is a suflBcient 
reason for the court to say, ita geripta est. When the language of an act 
is plain and clear the court is bound to assume that the législative body 
that passed the act had good reason for the enactment, and simply be- 
cause the court may not be able to discover or demonstrate the wisdom 
thereof, it is not justified in assuming that the législature must bave 
meant something other or différent from that which appears upon the 
face of the statute. Therefore, as there are not found in the third clause 
of section 2 any words restricting the right of removal to non-resident 
défendants, and as the clause éxpressly déclares that any one or more of 
the défendants interested in the separable controversy between citizens of 
différent states may remove the suit, it must be held that such is the 
meaning of the act; or, in other words, that in suits otherwise coming 
■within the définitions of this third clause, a removal may be had by any 
one or more of the défendants interested in such separable controversy, 
irrespective of the question of the résidence or citizenship of such de- 
fendant. To justify, however, a removal of a case under the third 
clause of the section in question, it must appear, amorig other things, 
that there is in the suit a controversy which is wholly between citizens 
of différent states. As already stated, the suit now belore the court is 
between citizens of différent states, and involves over $2, OGO; so.that it 
is a suit within the original cognizance of the fédéral court, according to 
the provisions of the first section of the act. Is there involved therein a 
separable controversy, wholly between citizens of différent states, to which 
controversy Edward- Cook is défendant ? The construction given to the 
similar language foufid in the act of 1875, in the various cases decided 
onder the act, aid us materially in construing the présent act..^ To con- 
Btitute a separable controversy " the case must be one capable of sépara- 
tion into palis, so that in one of the parts a controversywil''. be presented 
with citizens .of one or more states on one side and citizens of other states 
on the other, which can be fuUy determined without the présence of the 
other parties to the suit as it bas been begun." Fraser v . Jeraiison, 106 
U. S. 191, 1 Sup. Gt. Réf.. 171; Ayres w.WimaU; 112 U. S. 187, 5 Sup. 
et. Rep. 90. It is aiso well settledjhat if a plaihtiff bas a cause, of ac* 
tion in tort or upbn contract against several défendants, which is jointe 
or, heing joint and. several, is declared on jointly by the.plaiutLÂ'j the 
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défendants cannot, by tendering separate issues in their answers, create 
separable controversies, so as to authorize a reraoval of the cause. Rail- 
road Oo. v. Ide, 114 U. S. 52, 6 Sup. a. Rep. 735; Pirie v. Tveât, 115 
U. S. 41, 6 Sup. et. Rep. 1084, 1161; Shanew. Anderson, 117 U. S. 
275, 6 Sup. et. Rep. 730; Insurance Co. v. Huniingion, 117 U. S. 280, 
6 Sup. et. Rep. 733; Brooksv. Clark, 119 U. S. 502, 7 Sup. et. Rep. 
301. TJnder the doctrine of thèse cases, to sustain the right of removal 
in the présent instance, it must appear from the record that upon the 
allégations of plaintifPs pétition there anses in the cause a controversy 
capable of séparation from the other issues or questions presented by the 
pétition, which, when separated, would be between citizens of différent 
states, and in which Edward eook would be interested as a défendant. 
To the pétition are made défendants Susan Daniels, Lucy Daniels, Hen- 
dorson, Hurd, Daniels & Kiesel, and Edward eool?. The pétition does 
not aver that ail the défendants claim title to the realty jointly, or under 
one common source of title; nor does it aver that they jointly converted 
to their own use the crops growing on the land, or that they jointly in- 
jured the buildings for which the damages are prayed. Thé pétition 
bas been very shrewdly drawn under the statute of lowa for the purpose 
of settling ail adverse claims of title on the part of any and ail the de- 
fendants. It is a challenge to ail of them to set up, each for hirnself, 
any and ail titles they raay hâve, and the purpose of the suit is tosettle, 
in the one proceeding ail adverse claims asserted by any and ail of the 
parties. To the pétition, as drawn, Susan Daniels might set up a title 
in fee-simple based upon the swamp-land act; Lucy Dani«ls a title in 
fee-simple based upon a grant to a railroad; Henderson, Hurd, Daniels 
& Kiesel a title based upon a valid sale for delinquent taxes; and Ed- 
ward Cook might set up a fee-simple title derived from an entry upon 
land-warrants, or he might claim to be a tenant holding under any one 
of his co-defendants, or under some other person not made a party to 
the suit. The pétition is not framed for the purpose of narrowing down 
the issues triable thereon to one title or source of title, but, on the con- 
trary, brings ail the named parties into the suit as défendants, for the 
purpose of adjudicating every adverse interest or claim to the realty, no 
matter how diverse or antagonistic to each other they may be. The dé- 
cisions, therefore, defining the rule applicable to suits based upon jrtint 
or joint and several causes of action, do not touch a case of the peculiar 
character now before the court, for the reason that the pétition in this; 
cause does not seek to déclare against ail the défendants jointly. That 
this Was not the intent of the piaintiff is not only raanifest from the al- 
légations and form of prayer found in the original pétition, but in an 
amendment to the pétition filed in the state court, before the subraissipn 
of the pétition for removal to that court, it is averred that Henderson, 
Hurd, Daniels & Kiesel executed to Edward Cook a written lease of the 
premises in their own name and right, and not as the représentatives of 
either Susan or Lucy Daniels, and that Edward Cook holds possession 
of the premisçs under this lease. When the pétition for removal, there- 
fore, was brought to the attention of the state court, the record showed. 
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that the plaintiff purposed to litigate the rights of Ed ward Côok as a ten- 
ant under a writtenlease executed by Henderson, Hurd, Daniels & Kie- 
sel in their own right, and, according to the prayer of the original péti- 
tion, proposed to ask judgment against said firm and Edward Cook, de- 
c^ring such lease and the title it was based on to be invalid, and also 
asking judgrtient against said firm and Cook for the $1,000 damages 
claimed for the taking away the crops and damaging the building. The 
plaintiff also expressly negatived in his amendment to the pétition the 
idea that Susan or Lucy Daniels were interested in the particular contro- 
versy ârising between plaintitf and the défendant Cook and his lessors un- 
der the written lease described in the amendment. Upon the face, there- 
fore, of plaintiffs own pleadings he has made it clear thàt there is in- 
volved in this suit a controversy between himself and Cook and the said 
firm, in which the other défendants are not interested, and this separa- 
ble controversy is between citizehs of différent states, and Cook is a party 
défendant thereto. The pétition for removal avers that the said Susan 
and Lucy Daniels will each by answer daim to be the owners of the 
property in fee-simple, so that it is thus made to appear that the suit 
in volves more than one controversy, and that, wheri separated, there is 
found therein a controversy between the plaintiff and Henderson, Hurd, 
Daniels & Kiesel and Edward Cook, they being citizens of différent 
States. This being so, then Edward Cook, as one of the défendants to 
this separate controversy, had the right to remove the causé to this court 
under the third clause of section 2 of the act of 1888. The motion to 
remand must be, therefore, overruled, ànd it is so ordered. 



Walkeb V. O'Neill. 
(Oireuit Court, D. Kentueky. April 3, 1880.) 

L Rbmovai. op Catjsbis— Ebsidbnt AiiBN— Pétition. 

Under act March 3, 1887, § 3, providing for the removal of a canse by a dé- 
fendant being a non-resident of the state, a defendaat who is an alien is not 
entitled to a removal of a cause from a court of the state of which he is a 
résident, and a cause removed by an alien défendant will be remanded where 
it is not averred that he is a non-resident of the state. ' 

S. Samb— JtnusDicTioN to Détermine Risht to Removal. 

The fédéral court to which it is sougbt to remove a cause may pass upon 
the right to a removal. The décision of the state court thereou is not con- 
clusive. 

On Motion to Remand. 

Action by J. L. Walker against H. G. O'Neill. 
John Fdand and Dodd & Orubbs, for plaintifif. 
Brown, Hvmphrey & Davie, for défendant. 

Barb, J. The plaintiff sued the défendant, who is' an alîen, in the 
Christian circuit court, and he filed his pétition for a removal to this 



.' WALKEK ». o'nEILL. S75 

court on the 3d day of May, 1888. Tbe pétition allèges that the 
défendant was, at the commencement of the suit against him, and still 
is, a subject of the kingdom of Great Britain and Ireland, and that the 
plaintiff was and is a citizen of the state of Kentucky, but fails to allège 
that the défendant is a non-resident of the state of Kentucky. The cir- 
cuit court of Christian county adjudged the bond and the surety offered 
by the défendant sufBcient, but decided that the pétition for a removal 
of the action from that court was insufficient, and refused to order a 
transfer. The défendant has filed a transcript of the record, and. the 
présent motions raise the question whether the action is properly hère. 
Theleamed counsel of the plaintiff makes a quotation from the opin- 
ion of the suprême court in Railway Co. v. Dunn, 122 U. S. 513, 7 Sup 
et. Rep. 1262, in which the court says: 

"It [a removal pétition] présents tlien to the state court a pure question 
of law, and that is whether, admitting the facts stated in the pétition for re- 
moval to be true, it appears on the face of the record, which includes the pé- 
tition and pleadiugs and proceedings down to that tiine, that the petitioner 
is entitled to a removal of the suit. That question the state court has the 
right to décide for itself . " 

—-And he seems to assume the décision of the state court is conclusive upon 
this court, and the error, if error there be, can only be corrected by a 
superior state court or by the suprême court of the United States. But 
a careful reading of this opinion will show that court did not intend to 
décide that the judgment of a state court as to whether or not the allé- 
gations of a pétition for removal were sufBcient to give a right to remove 
a suit irom a state court to a fédéral one precluded the fédéral court to 
which a removal was sought from deciding that question for itself. The 
effect of the décisions of the suprême court is to give to the United 
States circuit courts the exclusive jurisdiction to détermine ail issues of 
fact that miay arise in removal proceedings, and to give thèse courts the 
right, concurrently with the state courts, to détermine the right to a re- 
moval as a matter of law arising upon the face of the record itself. 
Stone v, Smith Chrolina, 117 U. S. 430, 6 Sup. Ct. Rep, 799; Railroad 
Co. v. fibonfe, 104 U. S. 5; EaUway Co. v. Dunn, 122 U. S. 513, 7 Sup. 
Ct. Rep. 1262. 

The act of March 3, 1887, which was the act in force when the re- 
moval proceedings were filed, did not, in terms, (as the act of August 
13, 1888, did,) déclare the second section of the act of March 3, 1875, 
repealed, but that act should be so construed. Gavin v. Vance, 33 
Fed. Rep. 84. This section provides for the removal of suits from 
the state courts which arise under the constitution and laws of the 
United States, and under treaties made thereunder, and then it provides 
that "any other suit of a civil nature, at law or in equity, of which 
the circuit courts of the United States are given jurisdiction by the pre- 
ceding section, and which are now pending or which may hereafter be 
brought dn any state court, may.be rémoved into the circuit court of the 
United States for the proper district by the défendant or défendants 
therein being non-residents of that state." The preceding section gives 
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the circuît court jurisdiction over controversies "between citizens of a 
state and foreign states, citizens, or subjects," and provides that "no per- 
son shall be arrested in one district for trial in another, in any civil ac- 
tion before a circuit or district court; and no civil suit §hall be brought 
before either of said courts against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant." 
The défendant, if an alien and a résident of this district, could hâve been 
sued in this court by original process; but does not his résidence in this 
district, if such be the fact, deprive him of the right to remove his suit 
to this court? The'language is "being non-residents of that state," and 
this in express terms includes "any other suit of a civil nature, in law 
or in equity," than those which arise under the constitution and laws of 
the United States, or under treaties made thereunder. This construction 
deprives an alien of the right to hâve a removal of his suit from a state 
court into a fédéral court at ail, except, perhaps, in the instance stated 
in Cooley v. McArthw, 35 Ped. Rep. 372, because, by the provisions of 
the first section, no original suit could be brought in the fédéral courts 
against an alien "in any other district than that whereof he is an inhab- 
itant," and an alien, being an inhabitant of the district, and therefore 
not a non-resident, is deprived by the language of the second section 
from the right of removal froni the state court of the state of which he is 
a résident." It is held in Cooley v. McArthur, mpra, that an alien who 
is not a résident of the state in which he is sued may hâve a removal 
from a state court to the United States circuit court. This is because, 
as the court holds, the right to be sued only in the district in which 
he is an inhabitant is a personal privilège, and not a jurisdictional fact, 
and may be removed by the défendant alien. But the non-residency 
mentioned in the second section is a prerequisite to the right of re- 
moval from the state court, and, being this, no removal can be had, un- 
less the non-residency exists. Oudahy v. McGeoch, 37 Fed. Rep. 1. The 
non-residency of the défendant in the state, being a requisite to the right 
of removal, should be alleged in the pétition for removal. The resuit of 
this construction is to prevent an alien from being sued for debt in th© 
fédéral courts, except in the district in which he is an inhabitant, unless 
he desires to waive his right; and, if sued in the state courts of the stato 
of which he is a résident, he cannot bave a removal to the fédéral court. 
It may be more in harmony with the comity between nations to ailow an 
alien to be sued in the national courts wherever found, and to havegiven 
him the right of removal from state courts to the national courts, without 
regard to his inhabitancy or résidence, but this argument should be ad- 
dressed to the législature, and not the judicial department of the govern- 
ment. Nor is the fact that there is no such limitation to the right of 
an alien to remove a suit from a state court, as herein indicated in the 
préviens statutes, material, because the language of the act of 1789, and 
that of the aot of 1875, is plainly and distinctly différent from the lan- 
guage used in the act of March, 1887. The motion to remand is sus- 
tained. 
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DixoN V. Westeen Union Tel. Co. 

{CvrmU Oovri, N. D. Califomia. April 1, 1889,) 

RBMOTAt OF Causes— Time op Application— STtPUi-ATioNS Bxtending Timb 
TO Plbad. 

Under the removal act of 1887, requiring the pétition for removal to be flled 
"at the time, or any time before, the défendant la required by the laws of the 
Btate, or the rule of the state court in which the suit is brought, to answer or 
plead to the déclaration or complaint," an extension of time to answer by 
consent of parties does not extend the time for filing the pétition for remoTal. 

On Motion to Rem and. 

E. H. Wakeman and Henry H. Dams, for plaintiff. 

Dayle, Galpin & Zeigler, for défendant. 

Before Sawyee, Circuit Judge. 

Sawyeb, J. This action was brought in the superîor court of San 
Francisco, a state court, and removed to this court on pétition of the de- 
fendant, The pétition was not filed in time. The summons was setved 
in San Francisco on October 12, 1888. The law and the summons re- 
quired the défendant to answer within 10 days after service. At the ex- 
piration of 10 days, on October 22d, the défendant entered an appear- 
ance,but the pétition was not filed till November Ist, — 10 days after an 
answer was due, and after appearance actually entered. Probably , there 
was an extension of time to answer by consent of parties, but it does not 
appear whether there was or not. Whether there was or not, it can make 
no différence. The act of 1887 requires the pétition to be filed in the 
"state court, at the time, or any time before, the défendant is required by 
the laws of the state, or the rule of the state court in which the suit is 
brought, to answer or plead to the déclaration or complaint,"— not at or 
before the expiration of the extended time within which parties may 
choose to stipulate for the filing of an answer or demurrer. The prior 
act allowed the pétition to be filed at any time during the term at which 
it might first be tried. But the suprême court, repeatedly, held, that 
the act meant the term at which it could be first at issue, and be ready 
for trial, provided the parties filed their pleadings at the time appointed 
by law, whether the court, or the parties were ready for trial or not. 
And it was also, held, that the prolongation of the time of joining issue 
by orders of the court, or a stipulation for time between the parties, could 
not extend the time for filing a pétition for removal to the next term. 
Oar Co. V. Speck, 113 U. S. 84, 6 Sup. Ct. Rep. 374; Gregory v. Hartley, 
113 U, S. 746, 5 Sup. Ct. Rep. 743. And this bas often been the rul- 
ing in this court, as will be seen by Consulting the reports of its décisions. 
Even the statute as thus construed was deemed by congress to be too 
libéral, and m 1887 the act was amended so as to require the pétition to 
be filed at or before the time when the law required the défendant to 
plead. This law must be construed in the same way as the former, as 
to the matter of extending the time to plead by the court, or by stipula- 
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tion of the parties. The party must make his élection, and file his péti- 
tion, at, or before, thè time when bis pleading is first due, under the law, 
or he waives his right to a removal. The pétition in this case was not 
in time, and the case must be remanded on that ground, and it is so or- 
dered. 



Manohbstkb FiBB AssoE. Co. t;. Stockton Combinée Habvestek & 
Aqhicoltueal Works, (Thirteen Cases.) 

[Oircuit Court. N. D. Oalifcimia, April 4, 1889.) 

BquiTT—JTJMSDiCTiON— Adéquate Kembdt at Law. 

Bills to hâve an adjustment of a loss under several Insurance policies de- 
clared void for fraud, and to restrain actions thereon flled by the several in- 
surance companies, would npt avoid multiplicity of suits; and they are not 
bills for discovery, défendant bein^ a corporation, and its ofBcers not be- 
ing parties, ànd answers on oath being waived, and the testimony being ob- 
tainable by examining the persons having knowledge as witnésses. The 
companies hâve a plain, adéquate, and complète remed^ at law, and suitSi 
in equity, therefore, under Rev. St. § 723, are not maintainable. 

In Equity. On demurrers to the bills. 

Bills by Ôie Manchester Fire Assurance Company agaînst the Stockton 
Combined Harvester & Agricultural Works, and by 12 other insurance 
companies against the same défendant. Rev. St. § 723, provides that: 
"Suits in equity shall not be sustained * * * in any case where a 
plain, adéquate, and complète remedy may be had at law." 

Van Nesa & RoAr, for complainants. 

W, L. Dudly, for défendant. 

Before Sawyeb, Circuit Judge. 

Sawyeb, J. The complainant and 12 other insurance companies had 
issned policies of insurance upon defendant's works, machinery, and 
manufactured implements on hand . The property insured was destroyed 
by£re, and the value of the property destroyed was alleged by the de- 
fendant to be $142,000. An adjustment was finally made betwèen the 
several companies and the défendant, by which the loss by mutual 
t^reement was adjusted at $90,000. The complainant now files its 
bill in equity, alleging that this adjustment was procured by misrepre- 
sentation of facts, and fraud on the part of défendant, and that défend- 
ant is about to sue complainant upon the adjustment as made for its 
share of the loss. It asks that the adjustment be declared void on the 
ground of fraud, and that the défendant be enjoined from suing upou 
it. The 12 other companies hâve filed similar bills. The défendant 
demùrs on the ground that the fraud alleged is equally avaUable, as 
a défense at law, and, that, the défendant, therefore, bas a plain, adé- 
quate, and complète remedy at law within the meaning of section 723 
of the Revised Statutes. The point, I think, is well taken. The bill 
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certainly piesents! no stronger case for the exercise of eqtiity jurîsdîction 
th&n Bmard v. Houston, 119 U. S. 347,7 Sup. Ct. Rep. 249, whereit was 
sought to hâve a contract resdîided on the ground of fraud, and the 
supremecourtdenied the jurisdiction, under section 723,Rev.St., cited. 
The biU would not avoid a multiplicity of suits. Indeed one suit at 
law ^ith différent counts against each company raight settle the whole 
matter.. Should complainant maintain the bill, it would be sued. upon 
the several policies and the loss would hâve to be readjusted in a suit 
upon each of the ; policies. If it should fail to maintain its bill, it 
would still beîiable to the several suits on the adjustment. The bill 
is in no sensé a bill of discovery. The suit is against a corporation, 
and there can be no discovery by a corporation unless, its officera or 
agents, who know the facts, are made parties. Corporations do not an- 
swer upon oath, but under the corporate seal. The corporation is a 
non-sentient being, and, except through its oflBcers and agents, bas no 
knowledge. Besides, an answer upon oath is expressly waived in the 
bill. So also there is no need of a discovery, as the testimony can be 
much more effectively obtained by examining ail the parties ha.ving 
knowledge as witnesses. They are now ail compétent witnesses. In 
' view of the statute cited, I see no ground for maintaining a bill in eq- 
uity in this case. Let the demurrers in the several cases be sustained 
and the bills dismissed. 



Nellis V. Pbnnock Manuf'o Co.' 

lOireuii Court, E. B. Fennsyhania. February 18, 1889., 

L BciTTiTT— Pbactice— Ambkdmhnt op PLEADma. 

The court bas power to permit an amendinent, by tbe addition of a daim 
inadyertently omitted, altboagb not strictly witbin tlie ruieg, wbere ItB rejec- 
tion would resuit in no advantage to either party; subject, bowoTer, to any 
défense wbich migbt bave been presented if the claim bad been originally 
placed in tbe bill. 
8. Samb— COSTB. 

Costa resulting from sucb omission will be placed upou plaintifC 

In Equity. 

Motion to amend bill în equîty. Plaintiff moved to amend the bill 
after the filing of the master's report by introducing into it a claim for 
damages and profits maderduring the time prior to the assignment of 
the patent to him, which included ail rights to past damages. 

Franda T. Ohamb&rs, for complainant. 

Jo8, C, Fraley, for défendant. 

BuTLEK, J. I hâve no doubt of the power to allow the proposed 
amendment to the bill. Such an amendment is not contemplated by 

*Ileporte4by c. Berkeley laylor, Bsq., of the Fhiladelphla bar. 
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the rules prescribed by the court, goveming amendments generaJly. Tre- 
maine v. Hitchcock, 23 Wall. 518 ; Neak v. Neaka, 9 Wall. 1 ; Mitf. Eq. 
PI. 326, 831 ; Story, Eq. PI. §§ 904, 905; Daniell, Ch. Pr. 463, 466; 
McArtee v. Engart, 13 111. 242. It is quite clear that the claim covered 
by the amendment might hâve been joined originally in the claim em- 
braced in the bill. Henry v. Sonpstone Co., 2 Ban. & A. 221 ; Packer 
Co. V. Eaton, 12 Fed. Rep. 865; Spring v. Sewing-Machine Go., 13 Fed. 
Rep. 446 ; Grim's Appeal, 106 Pa. St. 375 ; Hoyt v. ^raig, 12 Chi. Leg. 
N. 25 ; Sage v. Woodin, 66 N. Y. 578 ; KimbaU v. Lincoln, 99 111. 578, 
5 Bradw. 316; Brooks v. Brooks, 12 Heisk. 12; Mead v. Raymond, 52 
Mich. 14, 17 N. W. Rep. 221. The claim was omitted by oversight. 
The évidence, however, on which it rests has been mainly taken. If the 
amendment was net allowed, the parties would be subjected to delay and 
expense, with no possible advantages to either of them. It will therefore 
be allowed, subject to any défense which défendant might bave presented 
if the claim had been embraced in the bill when filed. If additional 
costs resuit from the omission so to embrace it, they will be placed on 
the plaintiff. 



Jones v. Smith d al. 
{Cireutt Court, M. D. New York. March 6, 1889.) 

BASKRtTPTCT — ASSIGNEE— FeAUDULENT CONVETANCES— LIMITATION OP ACTIONS. 

Complainant was appoiated assignée in bankruptcy in 1879, and brought 
this suit in 1886, to set aside as fraudulent certain conveyances made by the 
bankrupt. In 1875 certain creditorsbad brougbt an action (and flled a lia pen- 
dens) to set aside the same conveyances, on the ground that thèy were fraud- 
ulent andwithout considération. Held, that the six-years statute of limitation 
of suits to procure a judgment on the ground of fraùd (Code Civil Proc. N. Y. 
§ 883, subd. 5) began to run as against complainant — whose right is only as 
the représentative ofcreditors— from the commencement of the creditors' ac- 
tion. 

In Equity. Bill to set aside conveyances. On final hearing. 
B. 6, Hitchings, for complainant, cited to the point decided: 
Bradshaw v. Klein, 1 N. B. E. 542; Cragin v. Carmichael, 11 N. B. R. 

611; Freélander v. HoUoman, 9 N. B. R. 331; Bailey v. Olover, 21 Wall. 342; 

Rosenthdl v. Walker, 111 U. S. 185, 4 Sup. Ct. Kep. 382; Gook v. Sherman, 

20 Fed. Eep. 171; Adams v. Stem, 29 Huu, 280. 

F. R. Coudert and James R. Angd, for défendants, cited to the point 
decided: 

U. S. v. Beébee, 17 Fed. Eep. 87; Maxwell v. Kennedy, 8 How. 221; Burlta 
V. &mith, 16 Wall. 401; Wait, Fraud. Conv. §§ 287, 292, 293; Aldridge v. 
Muirhead, 101 U. S. 402. 

Lacombe, J. , This is a suit brought by the assignée in bankruptcy ol 
David M. Smith, to set aside the conveyances by him of three separate 
parcels of real estate to the several défendants. The conveyances are 
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claimed to be fraudulent as agaînst the creditors whom the assignée rep- 
résenta. The case was before this court on demurrer as Jones v. Slauson, 
33 Fed, Rep. 632. The évidence bas now been taken, and the case is 
submitted on final hearing. The conveyances complained of were ail 
madè and recorded prior to January 1, 1875. Smith was adjudged a 
bankrupt in 1878, and the complainant appointed assignée in 1879. 
This suit, however, was not begun until Septeniber, 1886. The défend- 
ants bave pleaded in bar the short statute of limitetions prescribed by 
Rev. St. U. S. § 5057, for suits by an assignée in bankruptcy, and also 
the state statute of limitations covering certain actions to procure judg- 
ments on the ground of fraud. The latter may be first considérée!. By 
the New York Code of Civil Procédure, § 382, subd. 5, it is enacted 
that — 

"An action to procure a judgment othei than for a sum of money, on the 
ground of fraud, in a case whicli, on the thirty-flrst day of December, one 
thousandeighthundredand forty-six, was cognizable by the court ofchancery, 
[must be brought within 6 yeara after the cause of action accrued.] The 
cause of action in such a case is not deemed to liave aecnied until the discov- 
ery by the plaintiff, or the person under whom he claims, of the facts con- 
Btituting the fraud." 

This suit is one of the class provided for by the terms of the section 
above quoted. Piper v. Hoard, 65 How. Pr. 235; Kirhy v. RaUroad 
Co., 120 U. S. 138, 7 Sup. Ct. Rep. 430. With certain qualifications,— 
which, under the facts of this case, need not be discussed, — courts of 
equity feel themselves bound in cases of concurrent jurisdiction by the 
Btatutes of limitation that govern courts of law in similar circumstances, 
and if the complainant would be barred of his relief in the state court 
by lapse of finie he will be barred hère also. Wood v. Oarpenter, 101 U. 
S. 138; Kirhy v. Railroad Co.,. supra; Clarke v. Boorman^s Èx'rs, 18 Wall. 
509; Burke v. Smilh, 16 Wall. 401. The assignée in bankruptcy takes 
from the bankrupt ail the rights of property and of action previously held 
by him, but the right to maintain an action such as this does not come 
to the assignée from that source. A tvansfer made witli intent to defraud 
creditors is valid as between the parties to it. The fraudulent debtor 
bas no right of action to set it aside, and no such right, therefore, 
passes to the assignée as part of his estate. By opération only of the 
express terms of the statute (section 5046, Rev. St. U. S.) that right, 
which, before the adjudication in bankruptcy, belonged to the credit- 
ors, was taken from them and given to the assignée. When he as- 
serts such right, he claims under them, and not under the bankrupt. 
Brownell v. Ourtis, 10 Paige, 210; Jones v. Yates, 9 Barn. & C. 532; Van 
Heusenv. Radcliff, 17 N.Y. 580; Bradshaw v. Kldn, 1 N. B. R. 542; Kane 
V. Rice, 10 N. B. R. 475; In re Leland, 10 Blatchf. 507; Trimble v. Wood- 
head, 102 U. S. 647; Dudley v. Easton, 104 U. S. 99. In determining, 
therefore, as to the efifect of lapse of time upon the right of action in 
this case, it becomes necessary first to inquire whether there was a dis- 
covery of the fraud by those under whom the complainant claims. It 
Is abundantly settled by authority that actual personal knowledge of 
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the: fadB constituting the fraud need not be showrl to charge a person, 
who hàs been quiescent for a period longer than that fixed by stat^te, 
with discovery thereof. It is enough if he is put upon , inquiry with 
the means of knowledge accessible to him. Bwhe v. Smith, 16 Wall. 
401; Wood V. CJarpmter, supra. . As to what facts are sufificient to put a 
person ofordinary intelligence and prudence on such. inquiry, thë au- 
thorities are nôt, perhaps, in entire accord. In this state it has been 
held that where the conveyance purports upon its face to be for a val- 
uable considération, knowledge of its existence, and that the grantoris 
insolvent, is not "knowledge of facts constituting fraud," unless there 
is knowledge also of the fact that the conveyance was without consid- 
ération. Èncksonv Qumm, 47 N. Y. 410. Thevery élément, however, 
which was misaing in the case last cited is présent hère. Joseph and 
Joseph J. Kittel were judgment creditors of the bankrupt. Their 
names are included in his schedules. Apjiearing by the attorney who 
now brings the présent suit, and who stated on the argument that he 
alSo represents the other creditors, theKittels, on July7,1875, brought 
suit in the -suprême court of the state against thèse défendants, to set 
aside as fraud ulent the very Conveyances hère attacked, and duly filed 
a lis pendens. In their com plaint they averred not only that said con- 
veyances were made by an insolvent, but that the grantees had full 
knowledge of the insolvency, and participated in the fraud; and also 
that the conveyances were without adéquate considération. As to one 
parce!, they expressly aUeged that the nominal considération was $1,000, 
"a grossly inadéquate considération;" as to another parcel, that though 
there was a pretended considération of $18,000 in the deed, there was 
"really no considération whatever;" as to the third parcel they averred 
that, though the alleged considération expressed in the conveyance was 
$4,300, "the transfer was made in reality, if for any considération 
whatever, fora debt of $500." It is by endeavoring to prove that the 
facts as to thèse conveyances are substantially as they were thus set 
out in' the Kittel suit that the complainant hère seeks to make out 
his case. It appears, therefore, that upwards of 11 years before com- 
plainant brought this suit ail the facts constituting the fraud had been 
discovered by one of the very creditors under whom he claims. The 
six-year statute of limitation began to run at least from the commence- 
ment of the ICittel action, and the bar became complète long before 
the beginning of the présent suit. Hubhéll v. Medbury, 53 N. Y. 98. 
The défendants may take a decree of dismissal. 
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Wannekeb ». Hitchcock. 

iOvreuil Cowrt, N. S. Illinois. April 8, 1839.) 

Rbcbitebs — Appointment — Dissensions amonô Trustées. 

A testator devised certain shares of stock to his t'^o «xecutors, H. and W., 
in trust' to be'sold and the proceeds held foï the beneflt of his wife and chil- 
dren. W. was not allowedito qualify as executbr bècause he was a non-resi- 
dent, and H. qualifled as sole executor, and applied to the probate court and 
ôbtained an order to sell ttie stock, on the ground that it was in danger of be- 
coming de])reciated. W. flled this bill, alleging that H had excludëd him 
ifromparticipating in the trust; that the annual meeting of the corporation is 
soon to beheld; and thatby reason of dissensions between complainant and 
défendant as to said stock its vote cannot be cast so as to properly manàge 
the a&airs of the corporation; and praying for a r'eçeiver to take possession 
of the stock, YOte.uponit atthe coming annual meeting, and sell it underthe 
direction of this court af ter due construction of the will. Held, that the relief 
would not be graùted. The probàte court can f ully protect the interests of 
ail parties contërhed. 

In Equity. Bill for appointment of receîver. 
E. F. Gortan, W. S. Young^ and R. H. Gurtîs, for complainant. 
D. J. & H. D. Qrocker and James L. High, for défendant. 
. John Woodbridge and 8. Q. Eastman, for intervening petitioners. 

BiiODQETT, J. This is an application for the appointment of a re- 
ceiver to take possession of, vote upon, and sell 16 shares of the capital 
stock of the Blanke & Bros. Candy Company, a corporation formed and 
existing underthe laws of the state of Missouri, and doing business in 
the oity of St. Louis. The allégations of the bill material to the question 
now before the court are that one F. W. Blanke, now deceased, who was 
a résident of the city of Chicago during his life-time, was the owner of 
Baid 16 shares of stock; that be died testate in this city on the 3d of 
April, 1888, and by his will devised the said stock to the complainant, 
Wannekerj and the défendant, Hitchcock, as trustées, to besold by them, 
and the proceeds held for the use of his wife and children, with the di- 
rection that the said stock be sold to the testator's nephew, Henry W. 
Blanke, in case his bid should be equal to the highest bid of any stock- 
holder of the corporation, and exceed the highest bid of any other per- 
son. The complainant and the said Hitchcock were, by the terms of 
thè will, appointed executors, but on probating the will in the probate 
court of Cook county that court refused to appoint the complainant oné 
of the executors, on the ground that he was not a résident of the state 
of minois, and the défendant, Hitchcock, was appointed sole executor 
upon his individual bond. The Mil further charges that Hitchcock, as 
executor, bas taken possession of the stock, and now holds the same; 
that the stock is worth^ including the dividend declared on the Ist day 
of March last, the sum of $65,000; that Hitchcock refused to allow the 
complainant to participa te ' in the management of the afïairs of the said 
estate, or in any management of the stock, although it was specifically 
devised to the complainant and Hitchcock as co-trusteésj and that Hitch- 
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cock has given only hîs individual bond as execulorj and that he îs not 
financially responsible for the proceeds of the stOick if they come into his 
hands; that the annual meeting of the company is soon to be held, and 
that by reason of the disagreements and dissensions between the com- 
plamant aad défendant as to the said stock a vote cannot be cast so as to 
secure proper management of the affaire of the corporation; that Hitch- 
cock bas prodeeded to sell the stock, and obtained a bid from one Sam- 
uel Powell of $54,000 for the stock, and threatens to turn over the cer- 
tificate to him as said purchaser; that the bid is not for the value of the 
stock. The bill prays for a receiver to be appointed to take possession 
of the stock, and to vote upon it at the coming annual meeting, and to 
sell the same under the direction of this court after due construction of 
the will. There is also a prayer for an injunction restraining Hitchcock 
from selling to Powell, and Powell from purchasing, but this motion ia 
not pressed at présent. It appears from the answer and the affidavits 
that Hitchcock applied to the probate court forleave to sell the stock 
under section 90 of the adniinistrator's act of the state of Illinois, on the 
ground that by reason of dissensions among the directors and managers 
of the company there is danger that the value of the stock may be de- 
preciated, and that upon this pétition the court ordered the exécuter 
Hitchcock to sell the stock; that he solicited bids-, and that Powell bid 
$54,000, which was the highest bid made for the stock; that Hitchcock 
bas reported the bid to the probate court, and asked for a confirmation 
of the same, and that the stock be turned over to him, but it does not 
appear tha,t the sale has been confirmed. 

Section 90, c. 3, Rev. St. III., in regard to the administration of es- 
tâtes, seems to me to clothe the probate court with some discrétion as to 
the sale of Personal property when necessary for the préservation of the 
estate. At ail events, there can be no doubt but that that court has acted 
upon this pétition, and ordered the stock to be sold. While the will 
devised the stock in question to the complainant and Hitchcock as trus^ 
tees, it seems to me that this trust must remain in abeyance until the 
administration of the estate is closed, and it is determined that the stock 
is not required for the payment of debts, and during this time the pro- 
bate court may direct a sale of the personal property upon proper case 
made, even although such personal property may be a spécifie bequest; 
that is while the personal property is under control of the probate court, 
that court may, upon being satisfied that the interests of the estate de- 
mand it, direct the sale. The manifest purpose of the testator in this 
will was that this stock should be sold, and sold at once, for the purpose 
of converting it mto money, that might be invested or otherwise secured 
for the benefit of the testator's wife and children. It makes no différ- 
ence, so far as the estate is concerned, it seems to me, whether the sale 
is made by the sole acting exécuter or by the two trustées acting to- 
gether; the main point being to make sure that it bring its fuU value, — 
and the probate court of Cook county is equally capable with this court 
of determining that question of fact. If the sale is made the proceeds 
will be turned over to the trustées under the will in due course of ad- 
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ministration, and not until then. They vill reiïiain in the hands of the 
probate court until the estate is closed, if the sale is made; and at the 
close of administrative proceedings the probate court will undoubtedly 
direct the money to be turned over to the trustées in accordance with the 
provisions of the will. 

I do not see howthe faot that there are différences of opinion or judg-i 
ment between the complainant and the défendant, Hitchcock, as to the 
proper policy to be pursued by this company, and the proper persons tO' 
be voted for as directors of the company at the coming annual meeting, 
makes a case for the appointment of a receiver. This testator appointed 
two trustées, and I do not think it makes a case for the interposition 
of the court that the two trustées cannot agrée as to any matter of judg- 
ment or discrétion with whichthey are clothed. There might be, per- 
haps, a case made where the imperative necessity for the votes being cast 
for this stock at this coming annual meeting would so inipress itself upon 
the court that the court, in the exercise of its discrétion, might appoint 
a third person to exercise the power with which the trustées are clothed, 
I do not say but that under certain circumstances such a power might 
not be exercised. I simply say that no case is made hère by this bill 
which justifies the court in interposing its power and taking this stock 
away from the person or persons authorized to vote on it. 

Then, too, this further considération impressed itself upon my mind: 
that, while the exécuter is in possession of this stock and under the con- 
trol of the probate court for the administration of the estate he is pro hoc 
vice the only représentative of the stock, and as such it would seem to me 
that the corporation at its annual meeting would recognize the acting ex- 
ecutor, no matter by what court appointed, as the représentative of the 
stock at that meeting. From the showing now made by this bill I am 
strongly inclined to the conclusion that the probate court acted wisely 
in directing a sale of this stock at the présent time by the exécuter. As 
the bill shows, there are two administrations now going on upon this 
estate, — one in St. Louis, taken oui by the présent complainant as one 
of the executors appointed under the will; theother, the domiciliary ad- 
ministration, taken out by the défendant, Hitchcock, in Cook county, 
which was the home of the testator. Then, the présent complàinailt 
has commenced suit in one of the courts of St. Louis county for the pur- 
pose of enjoining any trausfer of this stock; and H. W. Blanke, the 
nephew, who is recognized under the will as haviûg some prior right to 
purchase, or preferential right to purchase, at the highest amount bid, 
has also commenced a suit in the superior court of Cîook county, and ob- 
tained an injunction against the acting exécuter hère, upon the ground 
that he, H. W. Blanke, has an interest in this stock by virtue of some 
contract which he allèges was made between himself and the testator for 
the sale of the stock before the testator's death. The interposition of 
this court, therefore, would complicate what is already sufBciently com- 
plicated, it seems to me, in this estate, to an unnecessary and unwar- 
ranted extent; and, inasmuch as the granting of injunction and the ap- 
pointment of receivers is largely a matter of judiçial discrétion, I do not 
v.38F.no.5 — 25 
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thînk that îi wôuld be to the advantage of thîs esfeite that anôther tri* 
bubalstil Bhoùld appoint a reoeiver, or do any act that woidd add to 
thé complications in which the estate is already involved. 

The Gomplàint in the bill that the purchiase by Powell is at an in- 
adéquate price, seems to me to be hardly supported. The statement 
made is that the executor solicited bids from ail the stockholders of the 
Company, who are the preferred parchasers, if they will give as much as 
others, and also solicited bids from outsiders, and that Powell's bid was 
the highest bid made, and that is within $1,000 of the amount set 
forth in the bill itself to be the value of the stock, including the dividend 
which bas becn declared. There is only $1,000 of différence, and it 
seems to me that is hardly an amount to quarrel about; and, aven if that 
•were so, the parties hâve their remedy in the county court. I do not 
understand that the probate judge of Cook county has confirmed that 
sale to Powell. It has been reported to him, and bis confirmation asked. 
If any other person shall think that it is worth more than Powell bid, 
and should come in and bid a larger amount, I bave no doubt that the 
probate judge, in the exercise ûf that wisë and sound discrétion character- 
istic of him, will consider the bid; in other words, that he will not let 
Powell putchase at that price if he can find any one else who is willing 
to pay more. If the proceeds of this stock at its full value come into 
the control of the probate court, that court, I doubt not, will require the 
acting executor to give an ample bond to secure its safety. I will add 
that it seems to me there is an ample remedy given by the statutes of 
minois for any errorsthat may be committed by the probate court by an 
appeal from its orders or judgments. The motion for the appointment 
of a receiver is overruled. ' 



; SpSAGUE V. ROSENBAUM et ol. 

{OireuH Court, N. JJ. Illinois. January 28, 1889.) 

FAOTOHS and BrOIÇBES— LlABIMTTi 

Cattle we^e consigned by C. to the défendants as ^tock -brokers at certain 
Btock-yar'ds. ■ The plaintiff entered into negotiations with the agent of the 
defenaatits for the purchase of such cattle, informing him that he was ac- 
quainted,witb him and preferred to make the purchase from the défendants. 
. .The agent replied that it would make no différence whether the terms of sale 
■Were agreed upon with the défendants or with C, and referred him to the 
laitter. The.terms of sale were agreed upon with C. Weight tickets were 
given to th^ plaintifl in the firm jiame of the défendants, and also a bill of sale, . 
though not Bigned at the bottom, recitiug that the cattle had been sold to the 
plaintifEbJ''thè défendants for a iiamed considération. It appeared that C. 
was a stranger to the plaintifl, and that he had been informed that the de- 
fendants wereingood crédit. Eeld, that the défendants sold the cattle as, 
their owa, and were liable to plaintifC ou an implied warranty of title. 

At Law. 

(ÎOT. flomiZton, for plaintiff. 

Kràus^ Mayer &'Stein, ioi défendants. 
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Geesham, J; Tbe défendants i abe cominissîoiï mercbants or stock- 
brokers, doing business at the stock-yardS' at Gbicago and Omaha. 
William J. Clark shipped ftom bis home in Nebiraska and consigned to 
the défendants at Omaha 172 steers for saki Thfe plaintifF, a Mock- 
feederand dealer in the same state, employed Savage & Green, who. were 
also stock-brokers in the Omaha yards, to assist himin the sélection and 
purchase of steérs at that place. The plaintiff was informed' on the 
morning of October 8, 1886, by an agent or employé of tbe défendants, 
that they held tbis lot of steers for sale, and upon going to the pens to 
examine them the plaintiff for the first time met Clark, who was anxions 
to sell tbe steers, but he and the plaintiff were unable to agrée upon a 
price. In the afternoon of tbe same day the plaintiff met W. A. Sharp, 
tbe agent and gênerai superintendent of the défendants, who was about 
to leave the firm's office and go home, not to return until the néxt day, 
and tbe plaintiff testified that he then told Sharp he wonld like to buy 
the steers, but desired to get home before Sunday^ and that Shatp di- 
rected him to return to the pens, where he would find a man who could 
sell the steers; that he told Sharp he was acquainted witb hini, and pre- 
ferred making tbe purchase from tbe firm; that Sharp replied it would 
make no différence whether plaintiff agreed upon the terms of sale witb 
the défendant, or the person to whom he was referred. The évidence 
clearly shows that this person was Clark, and that the plaintiff then knew 
Clark was the consignor. Sharp testified that before leaving for bis home, 
as already stated, the plaintiff expressed a désire to buy the Steers, and 
said he should endeavor to do so before Sharp returned thé next morii- 
ing A short time after tbis conversation, the plaintiff and Clark agréed 
upon a priée, went to the office of the défendants, and informed their 
gênerai agent, in the absence of Sharp, of that fact. The agent causéd 
tbe steers to be weighed, and gave the plaintiff weight tickets in the firm 
name of the défendants, also a brief instrument in the form of a bill of 
sale, but not signed at the bottom, stating that tbe défendants, had sold 
to the plaintiff' 172 steers, weighing 138,790 Ibs., at $2.70 per bundred, 
amounting to $3,747.33. The plaintiff, through Savage & Green, paid 
for the steers, they were delivered to him the next morning, be shipped 
them to bis farm, and tbe défendants promptly paid Clark tbe purchase 
money, less their charges and commissions for makiug the sale. In re- 
ply to inquiries by the plaintiff, Savage & Green informed him that the 
défendants were in good standing and reliable. About a week after the 
sale, Harrington Emerson suéd the plaintiff in replevin for possession of 
tbe steers, claiming them under a chattel mortgage which Clark had exi 
ecuted before tbe consignment to the défendants. Tbe plaintiff promptly 
riOtified 'tbe défendants of the commencement of tbis suit, and requested 
them to défend it, which they did not do, and after the plaintiff was de- 
feated, and had lost the steers, he brought tbis action to recovôr tbe 
amount he had paid for them. 

The gênerai rule is that an agent who sells property as such for bis 
known principal is not personally liable on tbe ooutract, the presumption 
being that tbe purchaser gives crédit to tbe principal, and not to tb» 
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agent. Thîs ruie îs reasonable, but it bas no application when, from 
the contract, the usages or character of the business in which the agent 
is engaged, or in any other way, it appears that the purchaser intended 
to give crédit to the agent. It is doing no injustice to the agent to hold 
him personally liable on his contract when it is shown that the pur- 
chaser dealt with the agent on the faith of his personal crédit and solv- 
ency. Clark was a stranger to the plaintifF, and, after being informed 
that the défendants were responsible and in good crédit, the plaintiff told 
their superintendent he was acquainted with him, and preferred making 
the purchase from the défendants. This is what a prudent man would 
be expected to do under the circumstances, and the plaintiff's intention 
to make the purchase from the défendants on their personal responsibil- 
ity is thus clearly shown. The instrument which the défendants gave 
the plaintiff, although not subscribed by them, was the written contract 
of salCj not subject to change or modification by paroi testimony. Their 
firm name appeared in it, not as agents of Clark, but as owners and sell- 
ers of the steers, and when they received the purchase money from the 
plaintiff and delivered the steers to him, the written contract became an 
executed one. If the sale had been on time, instead of for cash, and the 
purchase money had not been paid when it became due, the défendants 
could hâve maintained an action in their own names against the plain- 
tiff; and, the plaintiff ha ving lost the steers, it follows that the défendants 
are personally liable to him on their implied warranty of the title. Cat- 
tle are consigned to brokers at stock-yards from différent states and ter- 
ritories, with fuH authority to sell them as their own, and that was the 
character of the consignment from Clark to the défendants. The testi- 
mony shows that the défendants did sell the steers to the plaintiff as 
their own. If the contention of the counsel for the défendants is correct, 
purchasers of càttle who happen to know the name of the consigner bave 
no remedy against the brokers for their violated agreements. 

Judgment for the plaintiff for the amount he paid for the steers, with 
interest from the day of sale. 



Smith v, City of Chicago. 

{Ohreuit Court, N. D. llUnoi». February 24, 1889.) 

Municipal Cokpohations— Duty to Keep SinEWALKs Febb fbom Icb and 
Snow. 

If snow falls upon the sidewalks of s city so as tq become an obstruction, 
Jt Is the duty of the clty to remove it, but a reasonable time must be allowed 
: for the performance of this duty. If it unnecessarily permits such obstruc- 
tions as ice and snow to accumulate to an estent that reuders the sidewalks 
dangerous or unsafe, and persons, not themselves guilty of négligence, fall 
by reason thereof and are injured, the city is liable, but not otherwise. 

At Law. Action by Annie B. Smith for damages for personal inju- 
ries. ; 
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MUler,' Léman & Case, for ]p\amtiS. 
Washimme & Brentano, for défendant. 

Gresham, J., (charging jury.) The pîaîntîff slipped and fell in front 
of the post-office on North Clark street, a place much frequented. It is 
not claimed that there was any defect in the construction of the side- 
walk, and you will, therefore, assume that it had no defect. The Ob'- 
struction complained of was an accumulation of snow and ice. The 
plaintiff testified that the sidewalk in front of the door — two, three, or 
four feet from the door — was rough and lumpy; that snow and ice had 
accumulated to a depth of two to five inches. I think she said five 
inches. Some of the witnesses said from two to five inches, and some 
from two to four inches. 

The first question for you is, was there an unreasonable obstruction on 
the sidewalk? Were the accumulations such as to make it unsafe to 
pass in and out of the door and along the sidewalk; and, if so, did the 
city know of the obstruction, or did it exist so long that the city might 
reasonably hâve known of it? If the obstruction complained of existed, 
and the city might hâve known of it, that was équivalent to knowledge. 
You will bear in mind, however, that the city does not undertake to 
guarantee persons using the streets against injury. There is no such 
requirement as that. People slip and fall when there is no obstruc- 
tion in -the streets, and when they are in reasonably good and safe con- 
dition, It is only when there is an obstruction which renders the stre«3ts 
unsafe and persons are injured thereby, while exercising reasonable care 
for their own protection, that the city is liable. It does not follow that 
thê city is liable because snow and ice are upon the sidewalks; in this 
climate they will be slippery. There is more or less moisture in winter 
which freezes and causes the sidewalks to become more dangerous than 
when dry, and in proportion as the danger thus increases persons must 
be carefuL What would be reasonable care on the part of an individual 
at one time would not be at another. This sidewalk was used daily by 
hundreds perhaps thousands of people. In addition to those who had 
occasion to enter the post-office and leave it, others passed along in front 
of it, and it is for you to say whether such an obstruction, as is claimed 
to hâve existed, could hâve accumulated without others knowing it and 
complaining of it. The plaintiff seems to be the only person who was 
injured. If snow falls upon the sidewalk so as to become an obstruc- 
tion, it is the duty of the city to remove it, but you must not require of 
the city what is unreasonable. A reasonable time is allowed it to per- 
form its duty. If it permits obstructions to accumulate to such an extent 
that the streets become unsafe, and persons, not themselves guilty of nég- 
ligence, fall and are injured, the city is liable, not otherwise. Expéri- 
ence teaches us that, in spite of ail care, the streets of cities in this lati- 
tude are more dangerous than those of cities further south, where the cli- 
mate is milder, and there is less snow and ice. AU things considered, 
can you say from the évidence — and you are not to regard anything but 
the évidence — that, in front of the post-office door, the city allowéd such 
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an obstruction to remain as the plaintiff described? ' Waa the sidewalk, 
in view of ail the circumstances, in an unreasonàble condition? Was 
there an unreasonàble obstruction for that season of the year, and was 
Jthft'tetrèeï jinëafe? The burden of shbwing that it was is upon the plain- ' 
(tifl] and shes must establish that fact by a prépondérance of the évidence. 
■Thia plaintiff testified that she was injured through the négligence of the 
•clty while exercising reasonable care, and was not at fault. If that be 
•trtie, she is entitled to .damages. You heard the testimony of a number 
■of witnesses, soœe of whom passed in and out of the post-office door dur- 
îng ail hours of the same day. If you believe they testified to the truth, 
there was no such obstruction as rendered the city liable. 

i Firét, take the plaintiff 's testimony alone. Is it sufficient to satisfy 
you that the city did permit an obstruction to exist which for that sea- 
soniof the year could be regarded as dangerous and unsafe? Then, con- 
sider the plaintiff 's évidence in connection with that of the défendant. 
This is not a case to be determined by sympathy. The sole question is, 
dqes the city fairly owe the plaintiff anything? Of course, you sympa- 
thize with her, but you cannot give her a verdict on the score of sym- 
pathy,-. if the évidence does not fairly entitle her to it, or if she could 
not demand it against an îndividual under the same circumstances. If 
you are satisfied that the city was guilty of négligence, and the plaintiff 
was free from fault, — that she did not contribute to her own injury,— 
you will find the défendant guilty and assess the damages. If the plain- 
tiff is entitled to recover, it is only for damages which will fairly com- 
pensate her for her injury. The facts do not justity anything more. 
You cannot award punitive damages or smart money. 

I know of nothing else to say to the jury. Do you, gentlemen? If 
anything is omitted you may mention it. 

Mr. MUsr. If your honor please, perhaps upon the question of the 
duty of the city in looking after the streets there, the court ought to in- 
fitruct the jury they should take into considération the amount of travel 
going onover the street; that the city is called upon to exercise a greater 
degree of diligence in a street of that kind than if it was a street where 
the travel was agréât deal smaller. 

Mr. Brmtano. I do not apprehend that is the law. 

Mr. Miller. Yes, I understand that it is. 

The Court. While it is true, gentlemen of the jury, that the streetsmust 
be kept in a reasonably safe condition, and that an obstruction may ao- 
cumulate in the suburbs, or outskirts, which would not there amount to 
négligence, but would, if permitted to accumulate and remain where this 
injury Occurredj you will consider whether such an obstruction as the 
plaintiff described in front of the post^office, and in one of the most 
crowded thoroughfares of the city of Chicago, could bave existed with- 
oUt complaint on the part of the people, hundreds of whom were using 
the aidewalfc daily. Thèse are considérations for your décision in weigh- 
ing ; the ^évidence. 
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POETEEFIELD V. BOND. 

(Oireuit Court, 8. D. Mississippi, W, D. January 19, 1889.) 

1. Raileoad Oompattibs— Opération op Road— Injuries to Rbal Estatb. 

Section 1047 of the Revised Code of 1880, which prohibits the running of 
railroad trains through incorporated cities and towns at a greater rate of 
speed tlian six miles per hour, and makes the railroad Company liable for any 
damage or injury which may bo sustained by any one from such trains, while 
running at a greater rate of speed than six miles per hour, through any Such 
incorporated city or town, applies to damages and injuries done to real estate 
as well as to personal property. 

8. Samb. 

A raili-oad company is liable to the owner of real estate, situatëd In an in- 
corporated city or town, for damage and injury done to his house and build- 
ings by vibrations of the soil, where it can be shown that such damage and 
injury is the direct resuit of traveling at a greater rate of speed than six miles 
per hour. 

& Eminbnt Domain — Damages. 

Where damages are assessed in an ad quod damnum proceeding for a rail- 
road right of way, only such damages as will naturally and reasonably flow 
from a lawful use of the right of way can be taken into account by the coni- 
missioners called to make the assessment; and if. af ter the assessment is madé, 
and the company takes possession, they make an unlawful use of the right of 
way, and damages flow therefrom, the owner is entitled to additional dam- 
ages; such additional damages not baving been included in the original as- 
sessment. 

{Byllabus by the Court,) 

At Law. 

Action by Julia Porterfield agaînst F. S. Bond, as receîver of the Vicks- 
burg «fe Meridian Eailroad Company, to recover damages for injuries to 
land. 

McOdbe & Anderson and MUler, Smith & Hirst, for petitioner. 

Birchett & GiUand, for défendant. 

HiLL, J. This issue is submitted upon pétition, answer, and proofs, 
from which the following facts appear: That the petitioner is, and has 
been for many years, the owner of the lots described in the pleadings, 
and the improvements thereon, situatëd in the city of Vicksburg. That, 
for the considération of $10,400 paid to her, she, before the injuries 
çomplained of, conveyed to the trustées for the Vicksburg & Meridian 
Railroad ConSpany a right of way over said lots and property. That 
when this conveyance was made, and for some time thereafter, trains 
were only run to the bank of the river, and were of the usual weight, 
and were run at a slow rate of speed, which did no damage to the build- 
ings and improvements of petitioner on thèse lots, but that since thé 
road has been in the hands of the receiver, and operated by his em-^ 
ployes, this portion of the road-bed has become a part of an extensive 
line of railroad, over which large and heavy trains are drawn by large 
and heavy engines. That on the grounds of the petitioner the road is 
of an unusually steep grade, and uiakes a curvej and that to ascend this 
part of the road it is necessary, with a heavy train, to increase the speed 
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to much more than sîx miles an hour, — the speed limîted by the statute 
of the state for trains on railroads passing through incorporated towiis 
and cities. It is admitted by the answer, and shown by the proof, that 
the trains, both freight and passenger, pass over this part of the road at 
a much greater rate of speed thap six miles per hour; but it is not shown 
that the speed is greater than necessary, unless there be a division of the 
trains, or a doubling of engines. The proof shows that since thèse heavy 
trains hâve been in opération, and the rate of speed increased, the large 
brick résidence of the pefitioner, together with a tenement house on her 
lot, situated near the railroad track, hâve been greatly damaged by the 
breaking off of the plastering, the loosening of the bricks, the breaking and 
injuring of the roof of the résidence, the cracking of the wall of the rési- 
dence from the bottom to the top, and by other injuries not necessary to 
specify, The injuries are ail on the side of the building next to the 
railroad track. The weight of the testimony is decidedly to the effect 
that thèse injuries bave been produced by the running of the trains over 
this part of the track. There is some diversity of opinion between the 
witnesses on the part of the petitioner and that of the défendant as to 
whether or not they were produced by the increased rate of speed, but 
the weight of the testimony is that they were so caused. The fact that 
ail thèse injuries occurred after the speed was increased upon this part 
of the track is of itself'strong évidence that the increased speed, with the 
heavy trains, caused the damage; but this, it seems to me, is conclu- 
sively proven by Mr. Gregory, wlio repaired the chimneys, and who tes- 
tified that whUe on top of the building when the same trains were pass- 
ing slowly there was very little shaking or vibration, but when passing 
rapidly he was compelled to remove to a place of safety to prevent hhn- 
self from being thrown from the scaffolding. 

I bave long since found that expérience is much stronger than theory. 
"^ithout further comment on the testimony, I am satisfied that the in- 
juries to thèse buildings complained of resulted from the excessive 
speed at which thèse heavy trains were run over the track on petitioner'a 
grounds, or, rather, through them. The injuries to the cisterns is more 
doubtful; to a portion of them, at least. It is earnestly urged by defend- 
ant's counsel that as the right of way over the petitioner's grounds bas 
been purchased and paid for at a large priée, it included payment for 
the damages complained of; or, in other words, that the défendant, or 
the railroad company for whom he is acting as receiver and représenta- 
tive, is the owner of the right of way through petitioner's grounds, and 
entitled to run the trains over it at any rate of speed that may be neces- 
sary, without committing any violation of law, rendering himself or the 
interest represented by him liable for the injuries complained of. I am 
of the opinion that the purpose of the législature in limiting the speed 
of trains passing through towns and cities to six miles an hour, pre- 
scribed in section 1047, Code 1880, was for the purpose of preventing 
injuries to persons and property, real and personal; and therefore the 
corporation, of which the receiver is the représentative in its opération, 
is liable for any injuries committed by the running of the train, while 
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runninp; at a greater rate of speed than six miles an hour, provided the 
injury is the resuit of the increased rate of speed. In this case I am sat- 
isfied the injuries resulted from the increased rate of speed, and there- 
fore must hold the receiver, or, rather, the funds in his hands, liable for 
the damages. For thèse injuries petitioner by her pétition claims the 
sum of $2,500. The proof fully sustains this claim, and for which , with 
the cost, the petitioner is entiiled to a decree, to be paid out of the money 
in the hands of the receiver. 

The petitioner further allèges that the défendant, by his employés, in 
making a ditch or sewer, so changed the flow of the water as to divert it 
from its natural channel, and threw it upon certain lots of ground owned 
by her, and by which her said property has been greatly damaged. I 
hâve examined the proof on this point. I am satisfied a portion of the 
water thrown ùpon the petitioner's lots has been caused by the change 
made, but not ail; and how much has been so diverted is uncertain. 
Again, if the pipe or sewer made by the Compress Company was con- 
structed before the sewer was made by defendant's employés, then peti- 
tioner's premises would hâve had the same water thrown upon her Iota. 
The pi-oof is uncertain as to which was first made. Petitioner was, in 
addition to this, after this sewer was made, paid the sum of $400 for 
making embankments on her lots. This injury from the sewer must 
then hâve occurred, and should hâve been, if it was not, embraced in 
that settlement. So that, upon the whole case, I do not believe any 
damages should be allowed for this portion of the complainte 



United States v. Scott et ci. 

{BUtriet Court, E. D. Texas. January, 1889.) 

Public Lakds— Cuttiug Timbkr— Liabilitt. 

A receiver in a land-oflBce in Louisiana sold laud to H. & L. for $1.35 per 
acre. The receiver was in errer as to tlie priée; it should hâve been sold for 
$2.50. H. & L. received a certiâcate acknowledging payment at $1.25 per 
acre, and describing the land. No one is chargea with fraud. Soon after H. 
& L. went into possession under the certiflcate, they sold for cash the timber 
ortrees on the land for flre-wood, to défendants. Before purchasing, défend- 
ants examined the officiai books in the land-office, which disclosed the sale to H. 
& L. Several years after the sale to défendants, and after the death of H. & 
L., who left insolvent succession, demand was made by the government for 
the additional $1.25 per acre, which demand was not complied with, and à 
compromise agreement was entered into between the government and the 
succession by which ail the rights of H. & L. were given up to the govern- 
ment, and the latter returned the $1.25 per acre originally paid by H. & L. to 
their succession, lleid, that the act of sale made by receiver to H. & L. was 
not wholly iiltra vires; that at the time of the sale of timber to défendants, H. 
& L. were in bona fide possession of the land, with knowledge of the govern- 
ment, and under a certificate which in Louisiana was tantamount in its légal 
effect, so far as défendants were concerned, to a title translative of property; 
that as to défendants the sale made to H. & L. was not void ab initia; that, 
on the contrary, the transactions of the receiver with H. & L. imposed on the 
government, in law and equity, obligations of which it can be acquitted only 
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., [■ by pTope:r judicial proceedings, or br some snch , compromise as Is sbown to 
bave been made by the saccession or H. & L. with the government; that the 
gôyernment agent, actîng witbin'the scope of his authority, so far as selling 
the partioular land is concerned, caused a coodition of things to exist of 
which the government had full knowledge for several years, which were mis- 
leading, and did mislead défendants into purchasing the timbér f rom H. & L. ; 
that in law and équitable dealing the govemment is estopped from demand- 
ing at this late day from. défendants any f urther paymènt for the timber eut 
Ity, them while H. & L. were in possession of the land under the certificate, 
circumstances, and facts shown by the évidence in this case. 

(SyUabtci 6y the Court,) 

■'< At Law. 

J. E. McOomb, for the United States. 
Jaa. Tumer, for défendants. 

BoAEMAN, J. The government sues to recover from défendants $225, 
the value of timber eut and taken away from public lands in Louisiana. 
The facts shown in the agreement of counsel are substantially as follows: 
That Hazelhurst and Lane, in 1881, entered 80 acres of land, and paid 
$1.25 per acre for it, in the land-office in Natchitoches; that the register, 
acting in good faith, gave them a certificate showing the entry, the pay- 
mènt of $1.25 per acre, and the description of the said land; that the 
■défendants examined the records in the land-office, and found a récital 
iof the facts juststated; that they purchased the timber on the land for 
!çord-*wood, and paid a fair price therefor to H. & L.; that they took 900 
cords, worth 25 cents per cord in the tree, from the lând, and disposed 
of the same for their own use; that under the law the land in question 
was on the market, and was held at $2.50 per acre; that nothing was 
done or said by the government in the premises, until several years 
after défendants had bought and disposed of the timber, and H. & L. 
were dead and their successions were known toibe insolvent; that in 
1886 the government, having learned of the fact that the register had 
made a mistake in selling the land in question at $1.25, instead of $2.50 
per acre, demanded the additional $1.25 from H. & L.; that they re- 
fused,to pay the $1.25 per acre, and a compromise was made by the 
.^gôyernment with the légal représentatives of H. & L. in which the money 
originally paid by them was returned to their successions, and an actre- 
linquishing the land to the government was entered into said représen- 
tations; that the money paid back by the government was about equal 
to the value of the cord-wood eut by défendants; that this suit was not 
instituted until after the act of relinquishment, and the money was re- 
(tumed by the government. Under this statement of facts it is contended 
that the government never parted with its ownership of the said lands; 
,jlhat the entry and payment made by H. & L. for the land, admitting it 
•was made in good faith, did not authorize H. & L. to eut the timber, or 
sèll'it to défendants; and the défendants hâve no défense in law Or eq- 
iUÎty against the govemment's demand in this suit. On the other hand, 
it was contended that the government, under the facts stated, has no 
cause of action against défendants. It is conceded there were no fraud- 
UÏçnt acts or understanding practiced by any of the parties to the trans- 
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actions in the land-office. Without passing upon the plaîntîfPs contén-'. 
tion that the ownership of said land was never in any degree vested iw 
H. & L., it seems to be true that they were, at the time of their sale of 
the timberto the défendants, holding the land as possessors in good faith,; 
and witb the knowledge of the government, under the register's certifi- 
cate then on record in the land-otfice at Natchitoches. Under the féd- 
éral décisions, such a certificate, issued by the register in pursuance and 
in compliance with the law providing for the sale of public lands, would 
hâve entitled the original holder thereof to demand and receive from the 
government a patent or complète title to the lands described therein, 
and under the décisions of the courts in Louisiana the certificate ob- 
tained and held by H. & L. under the circumstances attending the deal- 
ings they had with the land-ofBce would be tantamount to a légal title 
in H. & L., and it could not, after défendants had acquired the rights 
claimed by them, be treated by the government as void, though it might' 
in proper judicial proceedings be voidable. But it is contended that 
the certificate was issued by the register, who had no authority in law 
to sell or convey the said land to any one for a priée less than than $2.50- 
per acre, and that H. & L., and thèse défendants, were charged with 
full knowledge of the law, and knew the register was without authority 
to impose any obligations on the government towards or in favor of H.' 
& L. by the act of sale, which was void ab initîo, and under whiûh they 
claimed to hâve the right to sell the tiraber to défendants. Somethiiig' 
of this contention is true. It is true the register had authority in law 
to sell the public land in question, and by his certificate to vest ia légal 
title in the purchaser; but he had no authority to sell the samé ia any 
one for a less price per acre than $2.50. Admitting bis' authority to 
sell, and that he could not sell for $1.25 per acre, it does not folloWiTin-" 
der the décisions of the fédéral or state courts, that no obligàtibnâ éf àii' 
équitable or légal nature were imposed on the government iti the dieal"^ 
ings of the register with H. & L. On the contrary, they acquired légal 
and équitable rights against the government, from which it could be ac- 
quitted only by proper remédies at law or equity, or by a compromise, 
such as was finally entered into in the act of relinquishment. Whether 
it be true or not, in law, that this certificate and payment by H. & L. 
vested no ownership in them of the land, it put them in possession of 
it, and conferred on them the lawful right, on paying the additional 
$1.25 per acre to the government, to demand a patent for the land. 
This possession and right was in H. & L. , and was fuUy recognized and: 
acquiesced in by the government, at the time défendants bought ^nd 
used the timber, and remained in them until they returued the po.4ses- 
sion and their légal and équitable rights in the land to the government 
in the act of relinquishment. .' 

It is well known, as the counsel for the government suggests,, that , the 
United States are not bound by the acts and déclarations of its agents, 
made beyond the scope of their lawful powers. It ia well known, foo», 
that their unlawful acts or déclarations cannot be ratified by their own 
own subséquent acts, or by other ministerial or executive officers of îthe 



I^DEBAL BEPORTEB, VOl. 38. 

govemment. The acts of the register were not wholly vitra vires. He 
had ample authority to sell and convey the land to H. & L., and the 
certificate under which he held showed a légal title, or one translative 
of property in them. He exceeded his authority only in the fact that 
he, in his error as to the class of lands conveyed to H. & L., took $1.25, 
instead of $2.50, per acre. This error did not of itself invalidate the 
sale. Notwithstanding it, the purchasers, at any rate so far as the de- 
fendants herein are concerned, held and possessed the land under an au- 
thentic, genuine act which they rightfully considered and treated as 
tantamount to a légal title in H. & L. Considering thàt the register had 
ample authority to sell and convey the land to H. & L. for $2.50 per 
acre, and keeping in view the circumstances and facts attending the 
transactions, and which show the relation of défendants to H. & L. , and 
the dealings of the latter with the government, I do not think it violâtes 
either one of the two rules of law relied on by plaintifPs counsel to 
hold that the government is forbidden by law as well as équitable deal- 
ing to recover against défendants. The government allowed a condition 
of things to exist at the time H. & L. sold the timber to défendants, and 
for several years afterwards, which were misleading to the défendants. 
They, as third persons, were, under the laws of Louisiana, authorized to 
construe the certificate and other évidences of the transactions on record 
at Natchitoches, as vesting in H. & L. a légal title to, if not complète 
ownership of, the lands. As the case now présents itself, oneof the two 
parties to this suit has to suflfer a loss. The government having become 
again possessed of the land, must lose the value of the timber eut by 
défendants, or the défendants hâve to be made to pay a second time for 
what they once paid for in good faith to H. & L. Under the law, as 
well in équitable fair dealing, I think the loss should fall on the govern- 
^nent, rather than on the défendants. On the statement of facts agreed 
to the défendants are entitled to relief. 



Clay et cd. V. SwoPB, Collecter. 

((Mreuit Court, D. Keniueky. April 9, 1889.) 

t. Ihtbrnal Revenue— Distilled Spisits. 

PlaintiSs deposited distilled spirits in their bonded warehouse in Decem- 
ber, 1880, and gave bond under Rev. St. § 3293 to pay the tax within three 
years from entry. The tax was not paid within three years, and on Febru- 
ary,24. Iâ84, the Collecter gave thém notice to pay the tax as required by sec- 
tion 8184, stating, as in the section provided, that unless the tax was paid withini 
10 days it would be the collector s duty to collect a penalty of 5 per centum 
' in addition, and interest. By section 8^48 the tax attaches as soon as the spir- 
Us come into oxistence. Held, that the tax and penalty were due and payable 
before Maroh 5, 1884. 
8. Same— ExroBTAïioN. 

' Plaintififs did not pay the taX within the 10 days, and on March 16th the col- 
. . leotor.gave notice that the tax and penalty were due and unpaid, and unless 
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paid within 10 days he wouîd distrain and sell the spirits. The penalty wa» 
afterwards paid. Af ter March 5th permission to plaintiffs to export the spir- 
its was given, and they gave their bond, and afterwards the spirits were 
exported. Held, that the penalty is imposed on the person for default, and 
Is not a tax or duty on spirits which hâve been exported, and that the penalty 
v^as not discharged by the exportation. 
Bamb. 

As the statute croates a lien on ail other property of the delinquent, and 
the same, with a certain exception, may be seized therefor, there is no pre- 
aumption that plaintiffs were coerced into payment of the penalty hy reason 
of the lien claimed on the spirits about to be exported^ 



< 



At Law. On demurrer to auswer. 
Action by Clay & Co. against A. M. Swope, coUector of internai rev- 
enue. 

Chas. H. Stoll and George Du Edk, for plaintiffs. 
/. C. Wickliffe and Thomas 0. Bell, for détendant. 

Baeh, J. The plaintiffs, Clay & Co., were distillera of whisky in 
this State, and were compelled to pay, and did pay under protest, to 
the défendant, Swope, who was then the coUector of internai revenue for 
the district in which the distillery was run, the sura of $174.90 on the 
24th of March, 1884, which was 5 per cent, penalty on the tax due on 
whisky distilled by plaintiffs, and which was exported by them after thç 
tax had been assessed and the notice given of such listing and assessment. 
This suit is to recover the money thus paid, and the défendant has aur 
fiwered. This answer has been demurred to, and this is the question 
submitted. The answer allèges that the défendant was the coUector of 
internai revenue from April 16, 1877, to July 5, 1884, of the district 
in which plaintiffs, Clay & Co., were distillers; that during the month 
of December, 1880, they (Qay & Co.) distilled and placed iç; their 
bonded warehouse 3,888 prpof gallons of spirits, for which a tax of 90 
cents per gallon was to be paid, and for which they were liable on their 
bond executed to the United States under section 3293, Rev. St.; that 
the condition of this bond was to pay said tax within three years frona 
the date of the entry of deposit in the bonded warehouse, and that said 
entry was not later than December 31, 1880. The answer further allège» 
that, the plaintiffs having failed to pay the said tax on the spirits within 
three years from the date of the entry of deposit in bonded warehouse, 
the commissioner of internai revenue assessed said spirits for the tax of 90 
cents a gallon, amounting to $3,499.20, according to law, and forwarded 
the list to the défendant as coUector of internai revenue, to coUect of said 
Clay & Co.; that on the 23d of February, 1884, he, in accordance with 
the law, and under forra known as "No. 17," sent by mail to said firm 
of Clay & Co. a notice, informing them that said tax of $3,499.20 was 
due and unpaid, and that unless said tax was paid within 10 days from 
the mailing of said notice, it would become his duty to collect said tax, 
with a penalty of 6 per centum additional, and also interest at the rate 
of 1 per centum per month until paid; that said firm failed to pay said 
tax within lO days after the mailing of said notice, and thereby a pen- 
alty of 6 per cent, on said tax of $3,499.20 accrued and became du© 
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tiie United St&tes, and therè wàà a lien on said spirits for said penalty; 
that, said firm having failed to pay said tax and penalty, the défendant 
as collector afdresaid, on the lôth of March, 1884, mailed to them a de- 
mand notice uildet form known as "N,o. 21," notifying said firm that 
said tax, $3,499.20, and the penalty of $174.90 were due and still un- 
paid, and thàt unless the sanae were paid within 10 days he would dis- 
,train and s'ell said spirits, or enough thereof as would pay the same; 
that on the 24th of March, 1884, the said firm paid défendant, as col- 
lector of the internai revenue, said penalty of $174.90, which he paid 
into the treasury of the United States. The ariswer further allèges that 
by an order issïied by the comnliBsioner of the internai revenue after 
the 6th day of March, 1884, when said penalty had accrued and become 
due the United States, and there waiss a lien by law on said spirits for 
the payment thereof, said firm of Clay & Co. were allowed to export 
said 3,888.gallons of spirits out of the United States without the pay- 
ment of said tax of $3,499.20, and that on the ]2th of March, 1884, 
said firm éxecùted a proper trailsportation bond, and the spirits were 
Bubsequently exported out of the United States, and without the pay- 
merit of said tax of $3,499.20. 

li will be seen from this statement of the allégations made by the an- 
éwer that the démarrer raises the question whether or not the order of 
the commissiblcier of the internai revenue, made after March 6, 1884, 
àllpwing said firm to export the spirits upon which the tax was due, 
ind the subséquent exécution of the proper bond and the exportation 
of the spirits, released the distillers and the spirits from the payment of 
the penalty as Well as the tax. By the express provision of law the tax 
lippn distilled spirits attaches as soon as it cornes into existence. Sec- 
tion 3248, Rev. St. And by another provision of the statute the col- 
îectoi" of internai revenue is requirèd^ in pérson or by deputy, within 10 
days aftér féceiving the assessmérlt list of taxés from the commissioner 
of internai revenue, tô give notice to the person liable to pay the taxes 
thèrein Stated, which is to be left at his dwelling or nsual place of busi- 
toëss,' or sent by mail, stating the ainourit of taxes due, and demanding 
thé payment thereof. The section then déclares thàt "if such person doeâ 
ïiot pay the taxes within ten days after the service or the sending by 
mail of sùch notice, it shall be the duty of the collector or his deputy tô 
îcollect the said taxes, with a penalty of five per centtitn additional upon 
the ainount of taxes, and interest at the rate of one per centum a month." 
if thé allégations of the auswer are taken as true, clearly both the taxes 
ànd the penalty on this whisky wére due and payable after the 5th day 
bf Màrch, 1884. See sections 3184, 3293, Rev. St. Indeed, as I read 
Section 32^3, thé tax on this whisky was due Jànuary 1, 1884, which 
^as the end of the tbree years after the éntry of it in the bonded ware- 
House. It was the duty of the distillers to withdraw the whisky by 
pfbper application withiii the three J?ears, but, if they did not, the tax 
TOCamèdue, |and #fiat was done by the conimissioners of internai rev- 
eiillré'and the collecter was merèly for the purpose of ascertaining thé 
aniount of tax due, and notifying the distiller to pay the aniount of taxes 
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when ascertained. The law gave the distiller 10 days after notice withia 
which to pay the tax, and dedared if he did not pay within that time 
he would be subjected to a penalty of 6 per centum on the amount 
thereofi together with interest at the rate of 1 per centum a month on the 
amount of the taxes. 

But the question remains, what is the effect of the subséquent order 
of the commissioner of internai revenue, the exécution by plaintififs of 
the proper transportation bond, and the actual exportation of this whisky 
ont of the United States upon this 5 per cent, penalty? Another part 
of the statutes in regard to internai revenue provides how distîlled spir- 
its upon which ail taxes hâve been paid may be exported out of the 
United States, and a drûwback of 90 cents per proof gallon be obtained. 
Section 3329, Rev. St., and amendment of May 28, 1880. The iie:^t 
section (3330) provides the mode of withdrawing distilled spirîts ifrom 
distillery bonded warehouses for export out of the United States. The 
transportation bond executed by Clay & Co. was under the provisipns of 
this section, and the whisky actuaUy exported out of the United States. 
There is no provision of the s'tatute authorizing either the sécretary of 
the treasury or the commissioner of internai revenue to remit or release 
the tax ot any penalty for the non-payment thereof. The whisky^ hav- 
ing been actually exported out of the United States, was no longer sub- 
ject to the tax because of thè constitution of the United States; M^hich 
prohibited it, but undoùbtedly congfess bas the tOnstitutional rijght and 
authority to enact laws which it may deem necessary and proper tosè- 
cure the collection of the internai taxes whibh it may constltutionally 
impose. It may enact laws deelaring the mode and manner in which 
distilled spirits shall be exported, and the time within which the ex- 
portation must be made to escape taxation hère; this, of course, being 
a régulation, and not a tax upon spirits exported. In this instance con- 
gress has declared that the tax on distilled spirits distilled in the. United 
States shall be paid within three years after the date of the entry in the 
bonded warehouse, and, if the tax is not paid within that time by the 
distiller who has given bond for the paymentj the commissioner of in- 
ternai revenue shall ascertàin and list the amount of taxes due thereon, 
and that the collector of internai revenue shall thereafter notify the dis- 
tiller of the amount of taxes due thereon, and if the tax is not paid within 
10 days after the service of the notice, or day of mailing it, then there 
shall be a penalty coUected, in addition to the tax due, of 5 per centum 
on the amount of tax. This penalty is imposed on the person who is 
liable for the taxes, because of his personal default in not paying the tax 
within the time required by law, and it is neither a tax nor duty upon 
the distilled spirits which were exported out of the United States, and 
was not discharged by the fact of the exportation. This penalty was 
not coUected by enforcing a lien on the spirits about to be exported, and 
the question of whether such a lien could be enforced does not arise in 
this case. The statute in express terms créâtes a lien on aU other prop- 
erty belonging to a person owing thèse taxes after they become due, and 
he is notified to pay, and his entire property, except certain exemptioi^ts 
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named, may. be seizéd, and sold by the coUector to pay such taxes; 
hence there is no presumption that plaintiffs were coerced into the pay- 
ment of this penalty by reason of the lien claimed upon the spirits 
which were about to be exported. Pemurrer should be overruled, and 
it is so ordered. 



United States v. Forty-Eight Pounds op Rising Stab Tea, Etc. 

{Circuit Court, N. D. Oalifornîa. April 1, 1889.) 

iNSiAirs — Trading in Indian COdntrt— Klamath Réservation. 

Âot April 8, 1864, provides that there shall be set apart by the président, at 
his discrétion, not exceeding four tracts of land, in California, for Indian réser- 
vations; that "said tracts to be set apart as aforesaid, " may or may not, in his 
discrétion, include existing réservations, and that the réservations which shall 
not be î-etained, shall be surveyed and sold as therein provided. Four tracts 
were afterwards set apart, none of them including the previously existing 
Klamath réservation. Held, that such Elamath réservation was not "Indian 
country, " within the meaning of Rev. St. § 3133, prescribing the penalty for 
qnauthorized trading in the Indian country. Afflrming 35 Fed. Rep. 403. 

On appeal from district court. 35 Fed. Rep. 403. 
Seizure for violation of Rev. St. § 2133. libel dismissed, and the 
United States appeal. 
John T. Carey, for U. S. appellants. 
J. E. McElrath and D. T. Sullivan, for respondent. 
Before Sawyer, Circuit Judge. 

Sawyer, J. The only question in this case, is, whether the country 
within the, Klamath Indian réservation, as set apart in 1855, is "Indian 
country," or "any Indian réservation," within the meaning of section 
2133, of the Revised Statutes, as amended July 31, 1882, (22 St. 179.) 
Section 2 of the act of congress of April 8, 1864, (13 St. 40,) provides 
" that there shall be set apart by the président, and at his discrétion, 
not exceeding four tracts of land within the limits " of the state of Cali- 
fornia for Indian réservations; and it further pro vides that the said 
tracts to be set apart as aforesaid may, or may not, as in the discrétion 
of the président may be deemed for the best interest of the Indians to 
be. provided for, include any of the Indian réservations heretofore set 
apart in said state," etc. This statute contemplâtes future action by 
ihe président, as is manifest by the words, "shall be set apart," and the 
i words subsequently used, "said tracts to be set apart as aforesaid." Sec- 
tion 3 provides "that the several Indian réservations in California 
; which shall not be retained for Indian réservations under the provisions 
of the preceding section of this act" shàll be surveyed and sold as thére- 
inafter provided. The président did thereafter act from tinie to tinie, 
and he did set ofF four tracts in différent parts of the state for the purposea 
provided for, and he did not include in any one of them the "Klamath 
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Indian Réservation," theretofore set apart. In setting apart thèse four 
réservations withoutincluding the Klamath réservation, he necessarily ex- 
ercised his discrétion, and, bj' implication at least, excluded them. As 
they were not retained by the future and further action of the président 
"for the purposes of Indian réservations," "under the provisions of the 
preceding sections of this act," the réservation, by the terms of the act 
itself, abolished or abrogated the prior réservation. This necessarily 
follows from the provision requiring thèse lands not embraced in the 
réservations made by the action of the président under that act to be eut 
up into lots of suitable size and sold, as provided in the act. It is true 
that they were not thrown generally into the gênerai System of public 
lands, to be disposed of to pre-emptors and others according to that Sys- 
tem, but they were to be disposed of under spécial provisions as in the 
act provided. The lands ceased to be an " Indian réservation " and they, 
certainly, were not "Indian country," within the meaning of section 
2133 of the Revised Statutes, under which the libel in this case waa 
filed. I concur with the district court in the views taken as reported 
in this case, 35 Fed. Rep. 403. The decree of the district court diniiss- 
ing the libel must therefore be affirmed, and the libel dismissed; and it 
is BO ordeied. 



Hagedon V. Seeberger, Collector. 

{CireuU Court, N. D. lUinoit, April 6, 1889.) 

1. OiraTOHS DiTTiES — What Subjbct to. 

The classification of imported goods is to be determined by tbeir cliief nse. 
a. Samk— Action to Rbcovbr— Bukden op Pkoof. 

PlalntiS in an action to recover an alleged exness of duties bas the burden 
of proving that the chief use of the goods is such as to bring them within the 
sehedule under which he allèges they are dutiable. 

At Law. 

Action by W. H. Hagedon against A. F. Seeberger, collector, to re- 
cover an alleged excess of duties collected by défendant. 
Perey L. Shuman, for plaintiff. 
Dist. J.tty. Ewing and Aast. Dist. AUy. Harris, for défendant. 

Blodgett, J., (char ging jury.) This suit is brought to recover certain 
moneys paid by the plaintiff to the défendant as collector of customs of 
the port of Chicago, which the plaintifi' claims were illegally assessed 
by the défendant as such collector upon goods imported by the plain- 
tiff. The plaintiff entered thèse goods as "materials for making and 
ornamenting bats, bonnets, and hoods," and as such subject to a duty 
of 20 per cent, ad valorem, pursuant to clause 448 of Heyl's Compila- 
tion of the United States Revenue Laws, which I.will read to you: 

"Hats, etc., materials for; braids, plaits, tiats, laces, trimmings, tissues, 
willow sbeets and squares, used for uiaking or ornamenting hats, bonnets, 
v.38F.no.5— 26 
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and hooda, composed of stràw, cbîp, graas, palm leaî, willow, haïr, whale- 
bone> or any othçr substance or material not especially enumerated or pro^ 
vided for in this act, 20 per centum ad valorem," 

You ail know, in a gênerai business way, what 20 per centum ad va- 
hrem means; it means 20 per centum computed upon the value of the 
goode as shown by the invoice, or fixed by the coUector. The coUector 
classed thèse gôods as gimps, braids, galoons, ribbons, bead-work, etc., 
and aesessed duties upon them at from 45 to 50 per centum ad valorem, 
according to the chief material of which they are composed; that is, those 
which were mainly silk he assessed as goods composed of silk, or of which 
silk was the component material of chief value, at 60 per centum ad va- 
hrem; those which were composed largely of métal wires in various forms, 
or métal tissue or tinsel, were assessed as manufactures of métal, or of 
which métal was the component material of chief value, at 45 per centum 
ad valorem, The plaintiff paid the duties so assessed under protest, and 
now brings this suit — aS he is allowed to do by law — to recover the ex- 
cess duties so, as he claims, illegally ëxacted from him; and the ques- 
tion raised is whether thèse goods should hâve been assessed for duty at 
20 per cent, ad valorem. Thèse goods in question form parts of several 
invoices, and samples of them are in évidence before you, each sample 
properly ticketed, so that you will be able to take up each class of goods 
and consider the évidence applicable to it in a methodical and systematic 
manner. 

The sole question in thé case is, are thèse goods Materials for making 
and ornamenting hats, bonnets, and hoods, and as such liable only to a 
duty of 20 per cent, ad valorem f It is not at ail a quèètion whether the 
collector erred in assessing under some one or tWQ other clauses of;th^e 
law, but whether it was his duty under the law to hâve passed thèse 
goods as material for making and ornamenting hats,;ahd âSsessed them 
Ut a duty of 20 per cent, ad vahremf The testimohy' on the part of the 
plaintiflf tends to show that the goods in question are chiefly used as 
materials for making and ornamenting hats, bonnets, and hoods. Sample 
No. 239, which is the broad pièce of ribbon which is in évidence' hère, 
-the testimony of X)ne witness only tends to show'is millinety or hat ma- 
terial; the other witnesses, if I remember, both for the plaintifl' and the 
défendant, ail testify that it is what is known in the trade as a "sash 
ribbon." And sample No. 32 A, ail the witnesses coneur, is a bonnet 
trimming, or used exclusively for that purpose, it being composed of 
straw and métal wire or métal tinsel; while on the partof the défend- 
ant the proof tends to show that the goods represented by thèse other 
i samples are not used chiefly for hat, bonnet, and hood materials or ornà- 
ments, but that they are much more largely used for trimming and orna- 
Jmenting ladies' dresses, cloaks, jackets, etc. ; that is, that the predominat- 
ing or chief use to which they are put is not in the making and orna- 
menting of bats, etc., but that they bave other uses to such a controUing 
extent as to take them out of the hat material clause. It is your prô- 
.vince to weigh this évidence, and say whether the proof satisfies you 
that ail or any part of the goods represented by the samples are goods, 



HAX3ED0N «;. BPKBEBOEB. 403 

the chief and predominating use of whîch is in the makîng and ornar 
menting of bats, bonnets, and hoods. Your, own expérience and com- 
mon knowledge will teach you tbat there is hardly any article, however 
spécifie and exclusive may be the use for which it was designed and 
made, but what may, under emergencies, or from caprice, be applied 
to another use or uses; but the question hère is, what is the main, or- 
dinary, natural use for which thèse goods were designed and intended. 
Are they ail, or any of them, designed or intended so exclusively for bat, 
bonnet, and hood materials and ornaments that you can say from the 
proof that tbey were not equally adapted to and intended for dress ma- 
terial and trimmings, or for other uses than bat material and ornaments? 
If you find from the proof that the chief and predominating use of the 
goods in question, or any part of them, is for the making andornament- 
ing of bats, bonnets, or hoods, then it was the duty of the collector to 
bave classed them under this clause 448, and assessed them only at 20 
per cent, ad valorem duty, and your verdict should be for the plaintiff to 
the extent of your finding in that regard. While, if the proof satis- 
fies you that the chief and predominating use was not for materials and 
ornaments for bats, bonnets, and hoods, but that they were also as gen-r 
erally used for trimming or ornamenting dresses, or, in fact, applied to 
any other use than for making or ornamenting bats, bonnets, or hoods, 
then you should find the issues for the défendant, as far as the proof 
justifies you. 

Much of the controversy hère is in regard to the ribbon goods repre- 
sented by the samples numbered, I think, from 504 to 615. Thèse 
goods, or most of them, as I: remeraber the testimony, are largely, as 
the testimony tends to show, composed of silk, or silk is the material of 
chief value; and the testimony also tends to show that such ribbona hâve 
many other uses than for materials and ornaments for bats, bonnets, and 
hoods; and if the proof satisfles you that their chief use is not for bat 
material and trimmings, and also satisfies you that they are manufact- 
ures of silk, or that silk is the material of chief value, then you should 
find for the défendants as to those goods. While, on the contrary, if 
you find fi'om the proof that their chief, and, as I may say, their popu- 
lar and gênerai, use, is as a bat material, then you should find for the 
plaintiff as to those goods. Bear in mind, gentlemen, that it is not 
the person who imports or sells thèse goods that détermines their dutia- 
ble classification, but it is the chief use to which they are adapted and 
put, and while it may be true that goods sold from the stores of dealers 
in millinery goods, like this plaintiff, would be more generally used for 
making or ornamenting bats, bonnets, and hoods, yet the question under 
the proof in this case is whether thèse goods are not so generally sold and 
dealt in by merchants for other uses as to destroy the claim that they are 
such bat or bonnet material only as come within the provisions of clause 
448. 

The plaintiff in this case bas the burden of proof. He is not entitled 
to recover unless he satisfies you by a prépondérance of the évidence that 
the chief and predominating use of thèse goods is for bat material and 
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ornaments; and, if the proof fails to so satisfy you, your verdict should 
be for the défendant. If, after considering the proof applicable to each 
eample, you find that any of theSe goods should bave been passed by the 
collector as material for making and ornamenting hats, bonnets, and hoods, 
then you should find the issue for the plaintitf as to sucb goods; while, 
if you find that ail or any of thèse goods ought not to bave been so classed 
as material for making or ornamenting hats, bonnets, and hoods, then 
your verdict should be for the défendant to the extent of such finding. 
For example, if you find from the proof that the ribbons in question are 
not so exclusively used for making or ornamenting hats as to make that 
their main or predominating use, then you should find the issue for 
the défendant as to such goods. If you find, under the évidence, that 
ail the goods in question are hat trimmings, then your verdict should be 
for the plaintiff as to the whole case. If you find that none of thèse 
goods ar^, frora their chief and predominating use, hat materials, then 
your verdict should be for the défendant. If you find that part of the 
goods only are hat materials, then your verdict should be for the plaintiff 
as to such as you so find, and as to the remainder it should be for the 
défendant. 



United States v. Rebves. 
(Oireuii Court, W. D. Texas. Februaiy 18, 1889.) 

1 PoST-OîTIOB — ROBBBKT OF- MaiI. CAURIEB— WhAT CONSTITUTES OfFBNBB. 

Under the United Btates statuts punishing "any person who sball rob any 
carrier, agent, or other person intrasted with the mail," the offense is com- 
mitted where it is shown that the mail, or any part thereof, is taken violently 
from the possession of the carrier, against his will, by violence, or putting him 
in f ear. 

9. SAMB — jBOPABDIZIiro LiPB. 

To constitute the crime of robbery by putting in jeopardy the life of tjie 
person having the cnstody of the mail, by the use of dangeroiis wèapons 
within the meaning of the statute, it is suiSciânt if the acts of the oflenders, 
created in the mind of the person having the mail in his custody a well- 
grounded appréhension of danger to his life in case of résistance or refusai to 
give up the mail. 

8. Same— Dansekous Weapon. 

A "dangerous weapon, " within the meaning of that provision^ Is one liliely 
to produce <^eath or great bodily harm. 

1. Samb— Who abe Pbincipals. 

If the accused was présent on the occasion of the robbery, aiding, advîsing, 
and procuring its commission, it becomes immaterial whether he actually en- 
tered the car containing the mail or not, as be \% to be regarded as a princi'- 
pal, and convicted as such. 

6. Samb— Attempt. 

Under the statute punishing an "attempt to rob the mail by assaultingthe 
person having the eustody thereof ," the attempt means an endeavorto accom- 

Slish it, carried beyond mère préparation, but falling short ef the ultimate 
esign. The attempt must also be to rob the mail, andnot merely an attpmpt 
to rob the express car, or the passengérs on ihè train carryîng such' mail. 
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6. Same— AbsatiIiT. 

To constitute the assault it Is n ot necessary that serîous bodily Injnry should 
be inflicted. Drawing a gun, witb a threat to use it, or forcibly ejecting tbe 
person in possession of tbe mails from tbe mail-car, is sufflcleut. 

7. Cbiminaii Law — AccoMPLiCB — CEEDrerLiTT as Witnesb. 

Tbe credibility of an accomplice is for tbe jury, and, tbougb they are to be 
advised not to regard bis évidence unless confirmed in some part, yet tbey are 
not limited in believing bim only to the parts confirmed. Tbey are tbe judgea 
as to bow far tbey will believe bim, from tbe confirmation be receives from 
other évidence, tbe nature, probability, and consistenéy of bis story, bis man- 
ner of telling it, and sucb otbei circumstances as impress tbe mind witb its 
trutb. 

Indictment agaînst Ed Reeves for Robbery of the Mail. 
Rudolph Kleberg, D. S. Dist. Atty., and T. H. Franklin, for the Gov« 
ernment. 
F. 6. Morris and Mset & MiUer^ for défendant. 

Maxey, J., (charging jury.) The indictment preferred against the de- 
fendant in this case contains three counts. The first of tliose counts haa 
been dismissed by the district attorney, and only the second and third 
remain for our considération. The ofiénses charged in the second and^ 
third counts are separate and distinct, and each is punishable as an in- 
dépendant offense under the laws of the United States. In charging you 
as to the law by which you should be governed in reaching a conclusion, 
touching the guiU or innocence of the défendant, I will first direct your 
attention to the third count of the indictment, as by adopting that order 
in presenting the case you may the more readily understand the exact 
nature and meaning of the offense charged in the second count. It is 
also important to remind you that Ed Reeves is the only défendant now 
upon trial, and it is your sole duty to say by your verdict whèther he 
is guilty or innocent of the crimes charged against him. With thèse ob- 
servations, we will proceed to the third count of the indictment. 

The Third Courd. It is charged in the third count that, on thé 18th 
■daj of June, 1887, in Fayette county, Tex., the défendant, Ed Reeves, 
And John Barber, Bud Powell, Will Whitley, Ike Cloud, and Charley 
Ross, unlawfully made an assault upon one T. B. Hart, "he, the said 
T. B. Hart, being then and there a person intrusted with the mail of the 
United States of America, and the life of him, the said T. B. Hart, in 
jeopardy did put by the use then and there of dangerôus weapons, ànd 
■did feloniously, violently, and forcibly, take, steal, and carry away from 
the possession of the said T. B. Hart certain of said mail then and there 
intrusted to him, the said T. B. Hart, and then and there in bis said 
possession." So much of the statute, upon which the third count is 
predicated, as may be necessary for you to consider, is expressed in the 
iollowing words: 

"Any person who shall rob any carrier, agent, or other person intrusted 
with the mail, of such mail, or any part thereof, shall be punislîable by im- 
prisonment at hàrd labortor uot less than flve years, and not mbrethan ten 
j^ars; * * * if, in eflecting such robbery the first tim«; the robber shall 
wound the peraon baving custody of tha mail, or put hia life in Jeopardy by 
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the use of dangerous weapons, such offender shall be punishable by imprison- 
ment at hard îabor for the tèrm bf hia liatural life." Rev. St. U. S. § 5472. 

The ofiFense consists in robbing the catrier, agent, or other person in- 
trusted with the mail, of the mail, or any part thereof ; and the ques- 
tion of law first to be consideréd is, what is a robbing of the carrier of the 
mail? The act of congress makes use of the word "rob," without de- 
fining it; but it is a word whicli, long before the act of congress, had re- 
ceived a settled construction by the common law. And, as understood 
at common law, "robbery is the felonious and forcible taking of the prop- 
erty of another from his person, or in his possession, against his will, by 
violence, or putting him in fear." 2 Whart. Crim. Law, § 1695. It is 
not necessary, in a case like the présent, that the mail should hâve be- 
longed to the carrier, for it is not his property. He is simply charged 
with its custody and préservation. until it passes beyond his control and 
possession in the performance of his officiai duty. The law is satisfied 
upon this point when it is shown that the mail, or any part thereof, is 
unlawluUy taken from the possession of the carrier, against his will by 
violence, or putting him in fear. You observe that by this law there 
are two species of robbery: (1) A robbery of the mail under such cir- 
cumstances as amount to the offense by the principles of the common 
law; (2) a robbery eflected by putting in jeopardy the life of the person 
having the custody of the mail, by the use of dangerous weapons. The 
court has already charged you as to the meaning of the first. To con- 
stitute the second, "three thinga must concur: the mail must be robbed, 
it must be effected by putting in jeopardy the life of the person who has 
it in custody, and this must be done with dangerous weapons." U. 8. 
V. WUson, Baldw. 93. If you find from the testimony that the rob- 
bery charged was committed on the 18th day of June, 1887, in Fayette 
county, the question then arises, was the life of the carrier put in jeop- 
ardy? "Jeopardy" has been held to mean danger, péril, reasonable fear, 
and well-grounded appréhension. The testimony of the mail messenger, 
Hart, who was intrustedj with the mail at the time stated, is before you. 
He explained to you how an entrance into the car was effected ; how one 
of the intruders compelled the express messenger to open his safe, and 
how he was required by one of the men, who iorced their way into the 
car, to open the mail-bag and deliverthe mail. If, from the testimony, 
you believe that a robbery of the mail was committed at the time and 
place mentioned in the third count of the indictment, and that in effect- 
ing it the offenders or robbers did such acts as created in the mind of 
the mail messenger a well-grounded appréhension of danger to his life in 
case of résistance or refusing to give up the mail; if his life was actually 
in danger, or he really believed it to be so, — then the robbery was com- 
mitted by putting his life in jeopardy. U, S. v. WUson, supra. You 
will next inquire whether the robbery and putting in jeopardy the Hfe 
of the mail mœsenger (if such be the facts) were done with dangerous 
weapons. A dangerous weapon is one likely to produce death or great 
bodiJy harm ; and if you believe from the testimony that the life of the 
mail messenger was put in jeopardy by the use of a weapon likely to 
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produce death or great bodily harm, then you are charged that the tlse of 
8uch a weapon is the use of a dangerous weapon. U. S. v. WMams, 6 
Sawy. 244-247, 2 Fed. Rep. 61; Skidnme v. 8tate, 43 Tex. 96-97. 

The next question, and oneof suprême importance, is, did the défend- 
ant commit the offense as charged in the third count of the indictment, 
and as above explained to you in this charge? The testimony, without 
dispute or contradiction, clearly shows that during the night, on the 18th 
day of June, 1887, a railway train was stopped by armed men near the 
town of Flatonia, Fayette county, and that the men by force effected an 
entrance into the mail-car, compelled the mail messenger to eut open the 
mail-bag, and that they took from the bag a part of the mail. Coun- 
sel for the government maintain that the robbery was committed by the 
défendant, Barber, Powell, and other persons named in the indictment. 
It is for you, gentlemen, to détermine, from a considération of ail the testi- 
mony submitted to you, whether the défendant was one of the parties 
to the robbery; that is to say, whether he was présent on the occasion 
of the robbery, consenting, aiding, procuring, advising, or assisting the 
commission of the crime. If he was so présent, consenting, aiding, pro- 
curing, advising, or assisting the commission of the offense, — if any of- 
fense was committed,— he is regarded in law as a principal offender, and 
may be indicted and convicted as such. "A crime may consist of many 
acts, which must ail be committed in order to complète the offense; 
but each person présent, consenting to the commission of the offense, and 
dmng any one act which is either an ingrédient of the crime or imme- 
diately connected with or leading to its commission, is as much a prin- 
cipal as if he had with bis own hand committed the whole offense." 
Hence, if you find that the robbery was committed at the time and place 
and under the circumstanees stated in the third count, and that the de- 
fendant was présent, aiding, encouraging, advising, and procuring its 
commission, it would become immaterial whether he actually entered 
the mail-car or not, for he would be equally guilty with the man who 
forced his way therein, and compelled the messenger to open the mail- 
bag. Updn this branch of the case you must détermine (1) whether rob- 
bery of the mail was committed at the time and place charged; (2) if so, 
was it effected by putting in jeopardy the life of the messenger by the 
use of darderons weapons; and (3) is the défendant one of the parties 
who thus committed the offense, — if offense was committed? If, from 
examination and considération of ail the testimony in the case, you 
answer each of those three questions in the afiSrmative, it will be your 
duty to find the défendant guilty as charged in the third count of the 
indictment. If, on the other hand, you believe from the testimony, taken 
in connection with the foregoing charge, that the défendant is guilty of 
robbery of the mail at the time and place stated in the third count of the 
indictment, but that the robbery was not effected by putting the life of 
the messenger in jeopardy by the use of dangerous weapons, then your 
verdict under that count will be as foUows: " We, the jury, find the de- 
. fendant guilty of robbery of the : mail as charged in the third count of 
the indictment; and we further find that the robbery was not effected by 
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putting the lîfe of the messenger in jeopardy by the use of dangerous 
weapons." The court now directs your attention to the second count of 
the indictment. 

The Second Coimt. It is charged in the second count of the indictment 
that on the 18th day of May, 1887, in Travis county, Tex., the défend- 
ant, Ed Reeves, John Barber, Bud Powell, Will Whitley, Ike Cloud, 
and Charley Ross made an assault upou S. R. Spaulding, "he, the said 
Spaulding, being then and there a person intrusted with the mail of the 
United States of America, and by said assault did attempt to violently, 
feloniously, and forcibly take, steal, and carry away from the posses- 
sion of the said Spaulding the said mail then and there intrusted to him 
* * * and in his said possession." This count of the indictment is 
based upon the following section of the statute: 

"Any person who shall attempt to rob the mail by assaulting the person 
baving custody thereof, shooting at him or his herse, or threatening him witb 
dangerous weapons, and shalJ not effect such robbery, shall be piinishable by 
imprisonment at • hard labor for not less than two years, and not more thaa 
ten years." Kev. St. U. S. § 5473. 

In a foregoing part of this charge I hâve endeavored to explain to you 
the meaning of the terras "robbery " and " dangerous weapons," and it ia 
unnecessary to repéat hère what was there said. The offense charged in 
this count of the indictment is an attempt to rob the mail, and to con- 
Btitute it there must concur (1) an attempt; (2) the attempt must be to- 
rob the mail; (8) the attempt must be accompanied by an assault upon 
the person having custody of the mail, or shooting at him or his horse, 
or threatening him with dangerous weapons. 

1. To "attempt" is to make an effort to effect some object; to try; ta 
endeavor; to use exertion for some purpose. And " an attempt to com- 
mit a crime" is defined to be an endeavor to accomplish it, carried be- 
yond mère préparation, but falling short of the ultimate design in any 
part of it. LoveU v. State, 19 Tex. 176, 177. 

2. It must appear that the endeavor or effort was made to rob the 
mail; that is, to try or attempt unlawfuUy and by force to take the mail 
from the person having the custody of it, against his wiU. The attempt 
must be to rob the mail, not the express car alone, nor the passengers 
on the train; for robbery of the express car or of passengers, or attempt 
to commit the same, would be offenses of \fhich this court has no juris- 
diction. Thèse offenses are punishable by the laws of the state, and not 
by the fédéral statutes. To constitute the offense, therefore, as charged 
in the second count, the testimony must show that an attempt was made 
to rob the mail. 

8. The attempt to rob the mail must be by assaulting the person hav- 
ing custody of it, or shooting at him or his horse, or threatening him 
with dangerous weapons. "Assault" is defined to be "an unlawlul offer 
or attempt with force or violence to do a corporal hurt to another," (1 
Bouv. Law Dict. 152;) or, as said by Mr. Wharton, "an assault is an inten- 
tionai attempt, by violence, to do an injury to another," (2Whart. Crim. 
Law, § 1241.) To constitute an assault it is not uecessary that serions 
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bodily injury is inflicted upon the person assaulted. The drawîng of a 
gan or pistol on another, with threat to use it, is an assault; or the for- 
cible éjection by an unauthorized person, without provocation, from a 
mail-car, of a person intrusted with the mail, would be an srssault. And 
so, too, in the language of the statute, if the person who attempts to rob 
the mail shoots at the person having custody of the mail, or threatens 
him with dangerous weapons, — that is to say, with weapons the use of 
which would likely produce death or serions bodily harm, — the ofiFense 
is complète. 

Apply the above rules of law, gentlemen of the jury, to the facts of 
this case, and ascertain from ail the testimony in the cause (1) whether 
the offense as charged in the second count of the indictment was com- 
mitted as therein alleged; and (2) whether the défendant committed said 
offense actually, in person, or whether he was présent at the time of its 
commission, (if committed at ail,) aiding, assisting, advising, and pro- 
curing its commission. It is charged in the count now under considér- 
ation, as well as in the third count, that the crime was committed by the 
défendant, John Barber, and other persons therein specifically named. 
The fact is not disputed, and is clearly shown by the testimony, that at 
the time stated in the second count a railway train was boarded and de- 
tained near McNeill Station, Travis county, by several armed men, and 
it is claimed by the district attorney that the défendant was présent and 
participated in the aUeged attempt to rob the mail on that train. You 
must judge for yourselves, from a careful examination of the testimony, 
whether he was présent at the time, and whether he and the other per- 
sons there présent actually committed the offense. If you believe from 
the testimony that the offense as charged in the second count was com- 
mitted at the time and in the manner stated therein, and that the de- 
fendant was présent at the time, aiding, assisting, procuring, or advising 
in its commission, then it would be your duty to find him guilty as 
charged in the second count of the indictment; for although he may not 
hâve made the assault himself, or shot at the person intrusted with the 
mail, or threatened him with dangerous weapons, he would, under such 
circumstances, be equally guilty with his confederates who perpetrated 
the act. 

It is my duty to call your attention to the testimony of certain wit- 
nesses, — Bennett and Harrell, — and ad vise you as to how it should be 
received and treated by you when you come to consider of your verdict. 
It is said that the two witnesses named are accomplices in the crimes 
charged against défendant, and that therefore their testimony is unwor- 
thy of crédit. The witnesses themselves stated upon the stand that in- 
dictments were preferred against them, but subsequently dismissed. Re- 
ferring to the weight to be attached to the testimony of accomplices, the 
rule appears to be this: 

"Whilst it would be unsafe, in ordinary casea, to convict any one upon the 
uncorroborated testimony of accomplices in the crime» the rule of luw un- 
doubtedly is that they are compétent witnesses, and it ia your duty to Consider 
tfaeir évidence. You are to weigb it, and scrutinize it with great care. You 
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are to test its tfuth by Inquiring into the probable môtivè which prompted 
it." 17. /S. V. Saoia, a Fed Eep. 758. 

And furtïier, employing the language of a learnedjudge: 
"It is certaihly true that, when a witness is admitted to be compétent, his 
credibllity rests entirely with thé jury, who may therefore eonvict upon the 
testimony of an accomplice, though unsupported by any other proof ; and, i£ 
they conscientiously believe him, it is their duty to do so. This, however, is 
seldom the case; and it is ugual for the court to ad vise a jury not to regard 
the évidence of ah accomplice Unless béis conflrmed in some parts of his évi- 
dence by unimpeachable testimony. But you are not to understand by this 
that he is to be beiieved oiily in such parts as are thus conflrmed, which would 
be virtually to exclude him, inasmuch as the conflrmatory évidence proves of 
itself those parts it applies to. If he is conflrmed in material parts, he may 
be credited in others; and the jury will décide how far they will believe a wit- 
ness frôm the confirmation he receives by other évidence; from the nature, 
probability, and cônsistency of his story, from his niannér of delivering it, 
and the ordinary circumstances which impress the mind with its truth." TJ. 
8. y.Kesslèr, Baldw. 22. 

With the rules above announced for your guidance, gentlemen, you 
will give to the testimony of Bennett and Harrell such weight as you con- 
sider it entitled to receive. 

Certain statemehts, purporting to be the verbal confessions of the de- 
fendant, hâve been admitted in évidence before you, and upon the subject 
of such confessions, as a part of this charge, I will read to you from Mr. 
GreenleaPs work on Evidence, as follows: 

"The évidence of verbal confessions of guilt is to be received with great 
caution; for, besides the danger of mistaltefrom tlie misapprehension of wit- 
sesses, the misuse of words, the failure of the party to express his own mean- 
ing, and tlie inflrmity of memory, it should be recollected that the mind of 
the prisoner himself is oppressed by the calamity of the situation, and that he 
is often influenced by motives of hope or fear to make an untrue confession. 
The zeal, too, which sp geherally prevails, to detect offendere, especlally in 
cases of aggravated guilt, and the strong disposition in thepersons engagea 
in pursuit of évidence to rely on slight grounds of suspicion, which are exag- 
gerated into sutScient proof, * * * ail tend to impair the value of this 
kind of évidence, and sometimes lead to its rejection, when, in civil actions it 
•wottld hâve been received. " 1 Greenl. Ev. §§ 214, 215. 

"Subject to the cautions" just stated, "in receiving them and weighing 
them, it is generally agreed that deliberate confessions of guilt areamong 
the most effectuai proofs in the law. Their value dépends on the suppo- 
sition that they are deliberate and voluntary, and on the presumption 
that a rational being will not make admissions prejudicial to his interest 
and safety, unless when urged by the promptings of truth and con- 
science." U. S. V, Montgomery, 3 Sawy. 552. Tested by thèse rules, 
you will calmly weigh the confessions of the défendant, and judge of 
théir truth accordingly. You are instructed that the law présumes a 
man innocent untilhe is proven guilty; and "you are further instructed 
.that, JOU cannot find the défendant guilty, unless from ail the évidence 
you believe him guilty beyond a reasonable doubt. * * * ^ jea- 
BOnable doubt is a doubt based on reason, and which is reasonable in 
view of ail the évidence; and if, after an impartial comparison and con- 
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sideratîon pf ail the évidence, you can confidently say that you are not sat- 
isfied of the defendant's guilt,, you hâve a reasonable doubt. But if, after 
such impartial comparison and considération of ail the évidence, you 
can truthfuUy say that you hâve an abiding conviction of the defend- 
ant's guilt,such as you would be willing to actuponin the moreweighty 
and important matters relating to your own affairs, you hâve no reason- 
ble doubt." 

As I hâve before informed you, but two counts remain in the indict- 
ment,— the second and third. Where an indictment contains two counts, 
the jury may convict under both, or acquit as to both, or, they may ac- 
quit as to one count and convict as to the otheè. If you should find the 
défendant guilty as charged in both counts, your verdict will be: "We, 
the jury, find the défendant guilty as charged in the second and third 
counts of the indictment." If you find him not guilty as to both counts, 
you will simply say: "We, the jury, find the défendant not guilty." If 
you find him guilty under one count, and not guilty as to the other, 
you wiU so say by your verdict, and distinguish under what count he is 
guilty, and what count not guilty. In preparing your verdict, reroem- 
ber the instructions of the court referring to your finding under the third 
count of the indictment, and found on a former page of the charge, and 
frame your verdict accordingly. It is useless, gentlemen, for me to say 
to you that this case is one of great importance, both to the government 
and the défendant, and I therefore admonish you to scrutinize, and 
weigh with délibération, the testimony before you, and a true verdict 
render, according to the law and the évidence. 



DicKiNSON V. Pakkeb et al. 

[Oircuit Court, E. D. New York. April 9, 1889.) 

Patents for Inventions— Estent of Claim— Inpbingement— Atomizehs. 

In letters patent No. 283,090, July 3, 1883, to W. Kennish. the claim is for 
the combination of a normally flat air réservoir bulb wîth the main Connect- 
ing tube between the pumping bulb and vessel from which the liqnid is drawn 
in an atomizer, but the use of such a normally flat réservoir bulb in a syr- 
inge is not mentioned. Normally flat bulbs and elastic rubber réservoirs 
■which expanded with each stroke of the pump, were old. Held, not infringed 
by a syringe having a normally flat-shaped réservoir bulb. 

In Equity. 

Bill by Charles B. Dickinson against Russell Parker and others, to re- 
strain the infringement of letters patent No. 282,090, issued July 3, 1883, 
to W. Kennish. 

H. A. West, for complainant. 

Edwin H. Brown, for défendants. 

Lacombe, J. Kennish, the patentée, under whom the complainant 
claims, devised an improvement, which was no doubt as applicable to 
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eyringes as ît was to atomizers. After he had, by takîng out his patent, 
made public the fact that the réservoir bulb through whose contractile 
action continuity of flow was sustained, might advantageously be made 
of a normally flat shape in an atomizer, the application of the same form 
to a syringe could not be sustained as an invention. Kennisb, on the 
strength of his improvement, might perhaps hâve insisted on a claim 
which should cover syringes as well as atomizers. He did not do so, 
however. He claimed the combina tion of his "normally flat air réser- 
voir bulb " with the main Connecting tube between the pumping bulb and 
the vessel from which the liquid is drawn "in an atomizer." The de- 
scription, as well as the claim, plainly points to a combination of parts 
in which the flowis induced from a liquid vessel, placed beyond theair- 
pump, by means of the expulsion of air from the pump, — an apparatus 
which is known as an atomizer. It nowhere describes a combination 
of parts in which the liquid discharged from the orifice is itself carried 
through the pump-bulb and propelled by the direct action of that bulb, 
— an apparatus which is known as a svringe. Normally flat rubber 
bulbs or bags were old, though not in combination with atomizers. 
Elastic rubber réservoirs, which expanded with each stroke of the pump, 
and contracted on the return stroke, finding their contractile force in a 
return to the normal density of the material of which they were com- 
posed, had been used in such combination. Kennish's invention was 
therefore an exceedingly narrow one. It finds its patentability, if àt 
ail, solely in suggesting a useful combination of known parts, and 
should be strictly construed. The patentée must be confined to the ex- 
press description which he has given, to the express claim which he 
bas made; and any suggestion of further combinations which may be 
latent in the one and not claimed in the other, is a dedication of that 
which is not claimed to the public. Merrill v. YeomaTis, 94 U. S. 568; 
Bridge Go. v. Irm Co., 95 U. S. 274; MiRer v. Brass Go., 104 U. S. 350; 
Water Meter Go. v. Deaper, 101 U. S. 332; Fay v. Cm-dem,an, 109 U. S. 
420, 3 Sup. et. Rep. 236; WhUe v. Dunhar, 119 U. S. 47, 7 Sup. Ct. 
Rep. 72; Wdr v. Mardm, 125 U. S. 98, 8 Sup. Ct. Rep. 869. As the d©. 
fendants do not manufacture atomizers at ail, but only use a combina- 
tion of parts, which, although probably suggested by complainant's pat- 
ent, was neither described nor claimed therein, they cannot be regarded 
as infringers. Usual decree for défendants. 
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Parker a al. v. Diceinson. 
IClreuit Oourt, E. D. New York. April 9, 1889.) 

1. Patektb FOB Invehtioks—Patbntability— Invention— Sybuîges. 

Letters patent No. 819,937, June 9, 1885, to Russell Parker and others, are 
void 80 far as they profess to protect the combination of a réservoir with nor- 
mally flat walls in a syringe, such réservoir, in connection with an atomizer, 
havibg been described in the prior Kennish patent. 

%. Samb. 

A syringe having a normally flat tube between the pump-bulb and discharee 
orifice, in place of a non-coUapsible tube connected -with a collapsible bulb, 
Is more compact, and less expeosive, produces a more direct flow, is not so 
îiable to become foui, may be more readily cleaned, admits of a more exact 
administration of small doses, and avoids ail risk of the admixture of air with 
the injectant. Syringes thus made are rapidly supplanting the older forms. 
Flattened tubing was previously known. Held. that the second claim of the 
patent, which covers the flattened tubing in such combination, is valid. 

In Equity. 

Bill by Russell Parker and others against Charles £. Dickinson. 

EdvAn H. Broum, for complainants. 

JET. A. West, for défendant. 

Lacombe, J. This is a suit to restrain infringement of letters patent 
No. 319,937, granted to complainants June 9, 1885, for improvement in 
syringes. This opinion should be read in connection with that in Dick- 
inson V, Parker, ante, 411, handed down to-day. As therein indicated, 
the combination, in an apparatus such as this, of a réservoir with nor- 
mally flat walls was not within the field of invention after Kennish had 
taken out his patent. It was suggested therein, and by bis failure to 
claim it it was abandoned to the public. AU that there is of the patent 
sued upon, therefore, is the. substitution of a collapsible (normally flat- 
tened) tube between the pump-bulb and the discharge orifice, in place 
of a non-coUapsible tube, with which is connected a collapsible bag or 
bulb;. This is a narrow combination; and, in view of the fact that flat- 
tened tubing was known before, (though not, it is true, in this combina- 
tion,) I should be inclined to hold that complainants had merely devised 
a non-patentable change of form, were it not for the évidence of the wit- 
nesses in the trade. Besides being made more compact and inexpensive 
by the change, complainants' syringe seems to possess practical advan- 
tages, when in use, not possessed by those in which the collapsible réser- 
voir is distinct from the outlet tube. A more direct flow is produced; 
it is not so Iiable to become foulj may be more readily cleaned ; admits 
of a more exact administration of small doses; and avoids ail risks of the 
admixture of air with the injectant. This évidence, in connection with 
the proof that the new syringes are rapidly supplanting the older forms, 
is very persuasive; and the second claim of the complainants' patent must 
be sustained. The exhibits showing defendant's so-called "Vienna Syr- 
inges" are plainly infringements of such second claim. Usual decree 
for complainants. 
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Whixman Sai>ï)le.Co. v. Smith et àt. 
{Cîrcuit Court, D. Conneetieut. April 6, 1889.) 

1. PATÏIKTS ÏOll ÏNVBNTibNS— DESiaN— PATENTABILITT— TJTILITY — SADDI.B8. 

Design letters patent No. 10,844, September 24, 1878, to Royal E. Whitman, 
describe a design for saddles in which thé pommel rises at the forlî to a point 
lève! oir nearly level wlth tlie raised and prolonged cantlè, and the pommel 
on its rear side falls nearly perpendicularly for somé ifciches, -when it is joined 
by the line forming the profile of the seat. The saddle has a spécial utility 
coDsisting in its àdaptatioti to the linès of the horse'à baclc and shoulders, 
the roominess Of its seat, and in its permitting the rider's knees tô corne in 
Close contact with the horse. ffeld, that the design is ïiseful, so as to be pat- 
entable under Rev. St. § 4939, authorizing the issue of a patent for any new, 
useful, and original shape or configuration of any article of manufacture. 

S. SAMB— NOVBITY. 

The military Jenifer saddle, or the Jenifer-McClellan saddle, had a high, 
peaked cantle, and a high, prominent pommel, and the Oranger saddle had a 

eut back" pommel and a low, broad cantle. Seld, that though the Whitman 
design had prominent features of each of those saddles, and united two halves 
of old treea, it still had patentable novelty. 
8, Samk— Infrikgbmbnt. 

The photograph shows the point of junction of the rear side of the pommel 
with the profile of the seat to be an angle, while it is a ourve in the manu- 
factured articles of both plaintiff and défendant. Defendant's saddle being an 
exact reproduction of that made by plaintiff, and there being a substantial 
sameness in the patented and manutactured designs as a whole, which would 
deceive an ordinary purcbaser, held, that défendant infringes. 

In Equity. 

Bill by the Whitman Saddle Company against Charles B. Smith and 
others, to restrain the infringement of a patent. 
Benj. F. Tkurston, for plaintiff. 
Wm. Edgar Simonds, for défendants. 

Shipman, J. This is a blU in equity which is based upon the allégea 
infringement of design letters patent No. 10,844, dated September 24, 
1878, to Royal E. Whitman, for a design for* saddles. In the patent 
the inventor says that the nature of his design is fuUy illustrated in the 
photographie picture which accompanies the spécification. He further 
eays that the pommel rises at the fork to a point on, or nearly on, a hor- 
izontal level with the raised and prolonged cantle, and that the pommel 
on its rear side falls nearly perpendicularly for some inches, when it is 
joined by the line forming the profile of the seat. He then proceeds to 
carefuUy describe, by référence to the letters contained in the picture, 
the lines and curyes of his design, which description it is useless to re- 
produce hère, in the absence of the picture, whose présence is necessary 
to make the description plain. The patentée then says: 

"I am aware that portions of the curves employed by me hâve been used 
in the designing of saddles; but, when combined with a longitudinally slotted 
tree, the lines I employ to give the profile forin a new design for saddles, and 
giving the gênerai idea, in the front, loWer, and rear lines, of a sea-fowl or 
vessel modeled upon the same curves, and by thèse curves and lines giving 
the impression of lightness, grâce, and comfort, that could not as well be 
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conveyed hy any others, as the impression of çomfort is given bj the large 
amount of bearing surface obtained without undue élévation above the back 
of the animal, combined with the large seat for the rider, and lightness and 
grâce by the small surface of tree sbown In vertical plan, coupled with the 
form in wbich it is presented." 

The çlaim is for "the design for a riding saddle, substantially as shown 
and described." The design is one of especial gracefuhiess, and is a 
quickly recognized, naarked improvement, in the beauty of its lines and 
çurves, upon its predecessors; so much so, that it is a new shape, which 
has à utility of its own, consisting in the adaptation of the saddle to the 
lines of the horse's back and shoulders, the roominess of its seat, and its 
ability to give the rider's knees close contact with the horse. Whether 
the shape is, in ail respects, superior to other shapes, is not important. 
The patent cornes within the clause of section 4929 of the Revised Stat- 
utes, which authorizes the issuing a patent to any person who, by his 
own industry, genius, efforts, and expense, has invented and produced 
"any new, useful, and original shape or configuration of any article of 
manufacture." The new and original shape must also be useful, and the 
utility must be conséquent upon the shape. It is not necessary, in this 
case, to define the minimum of utility which is sufEcient, because there 
was, in this design, an obvious utility apart from its beauty. The shape 
of an article which furnishes added convenience to the user, or which 
joaakes the article better adapted, in some respects, to the purposes for 
which it is used, can properly be said to be useful, within the meaning 
of section 4929, although the article thus fumished with a new shape 
could not be the subject of a functional patent for a new or improved 
manufacture. 

The J. S. Sullivan Saddle-Tree Company, a corporation in the state 
of Missouri, is the real défendant in the case, and sold to the nominal 
défendants sundry saddle-trees, which they also soïd, and Which were 
exact reproductions of the shape which is being manufactured by the 
plaintifiF under this patent. It is said that neither the shape made by 
the plaintiff nor by the actual défendant resembled the picture attached 
to the spécification, or foUowed the description in the patent, and that 
therefore there was no infringement. The spécification says that the 
pommel, on its rear side, falls nearly perpendicularly for some inches, 
when it is joined by the Une forming the profile of the seat; and in the 
picture the point of junction is an angle, whereas in the manufactured 
articles it is a curve. The différence between the patented and the man- 
ufactured shapes is not important enough to justify a serious question in 
regard to the fact of infringement. There is a substantial sameness in 
the two designs, as a whole, which would deceive the eye of an ordinary 
purchaser of manufactured saddles. 

The question of patentable novelty is the one upon whîch the most 
stress hâs been laid, and vfhich has been exhaustively treated by the de- 
fendants. No saddle-tree in existence prier to 1878 has been produced 
which at ail resembles the patented shape. The defendant's position 
upon the question of patehtabUify is tha,t the shapes. of, ail saddles were 
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altered by manufacturers to suit the requirements of purchasers, and 
thttt old shapes, if modified by the rejection of existing featùres, and by^ 
the substitution therefor of other featùres which were known before thé 
date of the patent, would be the patented shape. This position is most 
etrôngly exhibited in the supposed combination of the Jenifer-McClellan 
and the Granger saddles, each of which exisited prior to 1878. It is 
truly said that the military Jenifer or the Jenifer-McClellan saddle-tree 
had a high, peaked cantle, and a high, prominent poramel, whereas the 
Granger tree had a "eut back"pommel, and a low, broad cantle; and 
the argument is that the front half of the Granger and the rear half of 
the military Jenifer made the Whitman, without the exercise of inven- 
tion. It is true, using language broadly, that the Whitman tree shows 
prominent featùres of each of thèse two Irees, and united two halves of 
old trees, but the inference that therefore the product or resuit of Whit- 
man's study and experiment was destitute of invention, does not foUow. 
A mechanic may take the legs of one stove, and the cap of another, and 
the door of another, and make a new design which bas no élément of 
invention; but it does not foUow that the resuit of the thought of a me- 
chanic who bas fused together two diverse shapes, which were made 
npon différent principles, so that new Unes and curves, and a harmoni- 
ous and novel whole, are produced, which possesses a new grâce, and 
which bas a utility résultant from the new shape, exhibits no invention. 
This was effected by the patentée, and I entertain no doubt that the 
8bape which he produced was entitled to a patent. Let theie be an ia- 
terlocutory decree for an injunction and an accounting. 



PuLUHAN Palace Car Co. v. Wagner Palace Cab Co. e< oZ. 

{Oiteuit Court, N. D. Illinois. April 17, 1889.) 
Patents fob Ihvbktions — PATEUTABn-iTr — Kotbltt— Utilitt— Cab-Buf- 

FBRS. 

The invention described in letters patent No. 873,098, November 15, 1887, to 
H. H. Sessions, is a frame-ahaped plate applied vertically and transversely to 
the end of a railway car. The fiame is of about the height of the car, and is 
BO flxed that it can hâve no latéral motion except with the latéral motion of 
the body of the car, and is projected a short distance beyond the end of the 
car by backing springs. It is claimed that when the cars are coupled the 
plates act as spring baSers in frictional contact under constantly opposing 
spring pressure between the superstructures of the cars, and that part of the 
force of the bottom springs is trànsmitted along the plates to tbeir tops, and 
that the plates diminish the shock of a collision, and resist the forces tending 
to create oscillation. Prior devicea lacked such frictional contact under con- 
stantly opposing spring pressure, and such transmission of force. The in- 
vention was promptly adopted by the principal railroad companies. and there 
was évidence that trains on which it is used sufler less from collision, and 
that the cars sway less, than in the case of trains not using it. Meld, that the 
device possessed patentable novelty and utility. 

SAME— -SUFFICIBNCT OF SPECIFICATION. 

As a skilled mechanic could construct the three forma of buSers described 
from the spécification and drawings, the spécification in that respect is suf 
flcient, though but one f orm is shown in the drawings. 



PDLLMAN PALACE CAR CO. C. WAGNER PALACE CAR CO. 417 
8. BaME— StEÉNGTH OP PABtS. 

The patentée was not obljged to limit himself to top springs of any partic- 
ular strength, but it was snfflcient that he described springs powerful enough 
to diminish sbocks a,nd furnish frictional résistance t6 counteract whoUy or 
partly the forces producing oscillation. 
4 Samb— iNPEiNGKMBîTr— Mbchanicai, Change. 

The substitution of an ellipticspring for a coiled s'pring, the patentée not 
limiiing himself to the latter, is merely a mechanical change, and is insufll- 
cient to avoid a charge of infringement. 

. In Equity. 

Suit by the Pullman Palace Car Company against the Wagner Palace 
Car Company, the Lake Shore & Michigan Southern Railway Company, 
and others, to restrain the infringement of a patent. 

Offidd & Towle, B. F. Thurston, and Runnds & Bmry, for complainant. 

George Paysan and Cobum & Thacher, for défendants. 

Before Geesham and Blodgett, JJ. 

Geesham, J. This suit was brought for an injunction and damages 
for infringement of letters patent No. 373,098, issued to Henry How- 
ard Sessions,, on Novèmber 15, 1887, for a "new and useful improve-; 
ment in the construction of railroad cars," and assigned by him, before 
issue, to the complainant. The improvement is thus described in the 
spécifications: 

"The invention hereinafter particularly described is embodied in the appli- 
cation to the individual cars, which, when coupled, will compose a train, oï a 
frame-Shaped plate arrangea in a vertical plane parallel With a vertical tran^- 
verse f rame passing through the car body, and projecting, by means of back- 
ing springs, for a short distance beyond the end of the car. The height of 
said frame-plàte, for the best résulta, sliould be siibstàntially that of the néight 
Of the car to whicb it is attached, and thë same shoiild be so shaped as to al- 
low f ree communication between the ends of adjacent cars for the' passage of 
persons through such frame plates. The purpose of the improvement is two- 
fold: First, to diminish the racking effect upon a car body, due to its mo- 
çaentum when it is suddenly brought f rom a state of motion to a state of rest 
from any cause, as well as the same injurious conséquences when a car Is sud- 
denly started from a state of rest; aiid, secondly, to diminish the tendency tO 
a swaying or oscillating movement, wliich is developed whenever a train is 
running at high speed upon an ordinary railroad track. The end to be ac- 
complished is to cause the frame plates to act m spring buflers whenever cars 
are being coupled, or whenever a train is suddenly checked or started, and 
also to act as frictional résistance plates to oppose or counteract the influences 
which tend to induce a swaying or oscillating movement in the several cars 
of a train. In place of the arrangement of springs shown to exert pressure 
upon the frame plate, it is obvions that any othèr can be substituted which 
will meet the requirements of necessity or convenience, according to the judg- 
ment or choice of the constructor. * * * To employ this improvement it 
is not necessary that the ordinary spring buffers in use should be dispensed 
With. Iii my judgment it wonld be well to retain such appliances to diminish 
the effect of shoeks. By my improvement the body of the car is stayed against 
the racking effect of such shoeks by the yielding frame-plate buflfer, which is 
applied not merely in the Une of horizontal planes of the platforms, but also 
in the lines of vertical planes extending substantially to the top of the super- 
structure, whereby the duration of the life of the car is greatly promoted. 
v.38F.no.5— 27 
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* * • The front ends of the upper set of backing ôprlngs take their bear- 
iiigp at thé twb upper corners, resÇQôtively, of the framë-plate, or, as shown 
ii the dri^wiilig^, against shouldërs (rti thé bars, c, c', which bars are jointed to 
the fràmè plate at v' - The rear en^é iqf the springs ^but against the ends of 
the keepers, &, k', and through the eyes of thèse keepers the bars, o, c', can 
slide. Thèse keepers are shown JQ thç drawings as botted to the sides of the 
vestibule extension of the car body, and the coiled springs, t, V, are, for con- 
venienee, wound around the rods or bars, c, o'. In case there should be no 
vestibule extension of the car body, the keepers may be attached in any con- 
venient way to the main body of the car, so as to furnish resisting abutments 
fqr the pressure springs, and guides for the rods Connecting with the frame- 
pîàte. Thè spring pressure tô act against the lower portion of the frame- 
plates Is obtainéd, as exhibited in the drawings, from the coiled spring, »»,' 
which takes a bearing at one end against the solid frame-work of the car, and 
at the other end against a cross'head beneath the, entrance platform car, 
which crôss-head, by means of the rigid links, «, s', is connected with the 
threshold of the frame-plate, a, the said links or bars s, s', being knuckle- 
jointed to the threshold-plate, o." 

The twoclaims, bothof which it is alleged are iniringed, read: 
"(1) The cprnbination with the end of a railway car of a frame-plate or 
équivalent séries ôf buflers bàcked by springs, arranged with its face in a 
vertical plané, and riormally projéeting beyond thé end of the car. whereby, 
xipon the cotipling of two éarS, a spring buffer will be interposed between thé 
superstructures of such adjacent cars above their platforms, and also frictional 
surfaces under opposing spring pressures to prevent the racking of the car 
frames upon sudden stoppages and to oppose the tendencj of the cars to sway 
laterally when in motion, gubstantially as hereinbefore set fortb. (2) The 
combination of a spring buffer or Iriction plate with the ends of the adjacent 
cars of a tralQ, said buffers beihg, looated on tlie ends of the superstructures 
of the cars, respectiyely, and substântially at the tops of the same, and so ar- 
rangea that wheji the iwo cars are couple the faces of the buffers will bear 
against each othçr in contact uhder pi^essure, substântially as and for the pur- 
poses speciflèd." \., 

It is daimed that by attachîng thé Sessions organization rigidly to the 
car bodies, so that the fram&-plate§ hâve no capacity to move sidewiâe 
independently of the movement of thé cars, thefràme-plates act as spring 
buffers in Irictiphal contact under coiïst?intly opposing spring pressure b&r 
tween the superstructures of the cars,,and that, thus combined with the ends 
of the cars,; and acting in coKjperation with the platform springs, the buffer- 
plates are far more effective in dissipating the force, ôf shocks in collisions , 
and in resistiâg the forces which tend to create oscillation, than if they 
were in close proximity, or eveh in frictional contact, but not under such 
pressure. It 18 not ciaimecl that ,the improvement possesses the merit of 
entirely overcpoiing the tendenoy to oscillation in cars in motion. Ail 
that is daimed for it is the power to diesipate the force of shocks, and to 
resist and overcome the swaying tëndency to an appréciable and useful 
d^ree, as coùipâred with anythihg previously known iû thé a,rt. ' Thç 
ttnevehness àhd'citirvatures in tracjks icause cars in luotion to vibrate, and 
it is çlairaed. that thé. Sessions deviçe possesses spécial merit, , as com- 
pared with preyiQjQS devices of the same character, in its ability to coun- 
teract the first impulses to thèse oscillatory moveménts. "It is common 
expérience,'' says the spécification, "that when a train of drawing-room or 
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deeping-pars is traveling at bigh speed there is induced in each car a; teod- 
ency to sway or oscillate laterally. The force whicb induces tbis teud^ 
ency naay be relatively a-sligb* inatter; bnt its continued repetition.resnlts 
in an aggregation of impulses wbicb accelerate the oscillations and cause 
unpleasant effects upon tbe passengers especially wben tbe road-bed bas 
reverse curves, even of great radius. Especially is tbis experienced in 
trains of sleeping-cars wbicb are provided with upper sleeping berths, 
constituting, wben occupied, a weigbt elevated higb above tbe center of - 
gravity The effect of my improvement is to prpvide a résistance to tbis; 
tendency to oscillation by cbecking the same at tbe outset before tbe im- 
pulses wbicb produce it bave accumulated. The surfaces of tbe spring- 
backed frame-plates in contact are capable of resisting ail ordinary im- 
pulses to oscillation induced by tbe movement of the train. Moreover, 
as the cars of a train do not generally sway in unison, but oscillate ao- 
cording to tbe effect of particular accidents or influences, tbe effect oi 
combining tbe cars of a train by tbe aid of frictional surfaces in contact 
under considérable pressure, such as I bave sbown, is to dissi pâte ail tbe 
latéral movements of each car tbroughout ail tbe other cars so connected, 
and thus give steadiness- to tbe wbole train." Tbe value of the Sessions 
device as a means of making collisions less injurions, and of diminishing 
tbe osciDation of cars in motion, and tbereby promoting the safety and 
convenience of the traveling public, is abundantly established by tbe évi- 
dence in tbe, record. Its prompt adoption by tbe leading railroads of 
the country, especially the Baltimore & Ohio, with its numerous sharp, 
curves, attests its merits, and tbe large number of intelligent witnesses, 
many of them disinterested, who bave testified from expérience and 
observation of its steadying effect, leave no room for doubt upon tbis 
branch of tbe case. Persons, traveling on cars equipped with tbe im- 
provement, are less affected by swaying movements than wben traveling 
on cars not so equipped. Persons troubled with nausea expérience less 
discomfort on trains operated with tbe improvement attached tban wben , 
travelingi on cars not so operated. Persons occupying upper berths of 
cars operated with the improvement attached expérience less discomfort 
than previously, and trains operated with the improvement bave sus- 
tained less injury in collision than trains colliding without it. Thèse 
results are attributable to the Sessions device. On the évidence tbey 
can be accounted for in'no other way. 

Before discussing tbe patents, machines, and publications, wbicb are 
relied on as anticipations of tbe Sessions improvement, we will briefly ad- 
vert to tbe marked différence between English and American rail way cars. 
American cars of tbe Pullman and Wagner class are from 50 to 80 feet 
long, 10 feet or more bigh, and rest at either end upon six and eight 
wheel trucks. Tbe cars and trucks are connected by means of swiveling 
joints, to aUow tbe cars to keep the track, and tum cUrves. The floors or 
platforms rest upon the trucks; and tbe cars, wbicb are beavy, are necessa- 
rily strongly braced and trussed to stand tbe ^vere strain to wbiçh tbey 
are subjected. English cars are about one-tbird the length and two- 
thirds the height of American cars. They are piounted on two asles,iû : 
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rigid down-hangings, secured to the sills of the platforms, so as to admit 
of a vertical spring movement. They hâve no swiveling attachment or 
movement, for the easy turning of curves, and the car bodies are neces' 
sariiy short, — so short as to be within the unit of each curve they travei, 
otherwise they would leave the track. Owing to their comparative great 
length and height, our American cars, in motion, hâve a stronger tend- 
ency to sway than English cars. If it were possible to operate Amer- 
ican cars with platform buffêrs three or four feet from the center of oscil- 
lation, as in England, there would be less necessity for the Sessions de- 
vice, or indeed, for elevated buffers of any kind. As to the platform 
bufTers described in the English and American patents found in the de- 
fendants' record, it is sufïïcient to say that in construction and mode of 
opération they are unlike the Sessions frame-plates in frictional contact 
under constantly opposing spring pressure interposed between the super- 
structures of the car bodieS, and so attached to them that part of the force 
of the bottom or platform springs is transmitted along the frame-plates to 
their tops. While the Miller coupler and buffer, with its single central 
pair of coupling faces, and the Janney coupler and buffers, with their faces 
26 inches apart, were great improvements on previous means of coup- 
ling American cars, they lacked the essential éléments or features which 
characterize the Sessions organiza,tion. The English patent granted to 
Symons in 1847 describes buffers attached to the ends of cars at or near 
the top as distinguished from platform buffers, or buffers lower down 
on the car ends, so that in case of shocks or collisions the top buffers 
may conle in contact and press upôh each other, and thereby prevent the 
force of the lower buffers from causing the cars to rise and fall upon or 
override each other. The idea of thèse top buffers being in contact un- 
der spring pressure to prevent or diminish oscillation, is nowhere sug- 
gested in the spécifications. It is only in case of collisions and sudden 
concussions that they are forced into contact. In order to steady the 
car bodies, ànd prevent them from swaying under ordinary^tonditions, 
the faces of thèse elevated buffers should be in frictional contact, which 
is not the case. It is true, the patent speaks of a means of diminishing 
oscillation, but it is in connection with an improvement for the purpose 
of traction or propulsion. In explaining the advantage of Connecting the 
carnages for traction at two points înstead of one, as was then usual, the 
spécifications say: 

"It is obvious that when carriages in a train moving at high velocity are 
attached to each other only at one point in the center, aa at présent is the 
practice, they must hâve a separate tendehcy (especially the last carriages) to 
oscillate or rock from rail to rail if the slightest obstacle be presented on the 
rail to either of the wheels on the side of the flange. It is also obvious that, 
if the carriages are attaclied attwo points, asaboveprovidedfor.thetendency 
to oscillate would be counteracted, if not obviated entirely." 

The top buffers described in this patent are shown in sections of 
sphères, for which reason, as well as èthers already mentioned, they are 
not capable of diminishing oscillation. The English patent granted to 
Dyer in 1864 shows elevated buffers, intended "to alter or change the 
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Une of concussion, in order to lessen the tendency of the carnages to 
overturn, or rise on end, in the event of collision." Thèse buffers, like; 
the Symons top buffers, are not in contact under ordinary conditions, 
and, in view of the office which they are expected to perform, it is not 
nècessary that they should be. It is only in case of collisions, or vio- 
lent, sudden shocks, that they are brought into play. The means de- 
signed to prevent oscillation are thus deseribea : 

"I propose to place the wheels at the sides of the earriages, to bring the 
center of gravity within or between the wheels, and thus prevent oscillation, 
and give increased steadiness and security to the carriage. I propose to 
make the wheels revolve on their axles, instead of being flxtures tliereto, so 
as to prevent the danger attendant on traveling round curves, and also to 
lessen the injurions résulta of oscillation upon the nervous System of passen- 
gers. I also propose to inerease the diameter of the wheels to about flve 
feet, or about equai to the base or breadth of the carriage, or less, as may be 
required, to resist the overhanging weight and tendency to overturn, and 
to give greater steadiness to the motion of the carriage generally." 

If the elevated buffers were intended to be in contact as a means of 
preventing oscillation, and if they are in fact so shown in the patent 
and drawings, why did the patentée describe other and différent means 
for that purpose without mentioning the elevated buffers in the same 
connection? But, treating thcm as in contact, they are not under such 
spring pressure as to produee friction which will resist the tendency of' 
cars to sway to any appréciable extent, as the Sessions buffers do. The 
English Garvey patent of 1852 is "for more effectually dissipating the 
shock of collision in railway trains, reducing the surlace exposed to at- 
mospheric résistance, and diminishing oscillation." The means em- 
ployed by the patentée for accomplishing the last-named purpose are- 
described in the spécifications to be shields or frames attached to and 
covering the end of the cars, which Irames are supported on the ends 
of four iron rods, attached rigidly to the car body, at or near its four, 
corners. The shields are attached to the ends of the rods by means of 
volute springs, They are light, and covered With felt, and are forced 
into close contact when the cars are screwed together into a train by 
means of draw-links. The shields are capable, however, of moving ver- 
tically or "laterally, independently of. the rods" which support them, 
and they would therefore be worthless as a means of resisting the tend- 
ency of American cars to oscillate. Whatever merit this device bas in 
diminishing latéral movements of cars consists in the pressure of.the 
volute springs. In speaking of the action of thèse shields, the spécifi- 
cations say: 

"As thèse surfaces are covered with thick and strong felt, they cohere suf- 
flciently to prevent them from sliding over each other, whiist the shields, 
possessing a universal mobility, will remain in close contact with each other, 
whatever may be the position of the earriages, whether they are turning a 
curve, or passing over a rise, or running on a line." 

Although tjîis device may somewhat diminish oscillation, not by 
the friction of the shields in contact, but by the force of the volute 
springs, it is différent in principle from the means employed by Ses- 
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siens for aecomplîshing the samè purposév namely, frictional résistance 
affordëdbyitwo vertical franîe-plates in contact under constant opposing 
spring presstjïe capable of moving on each otlier, and yet resisting tlie 
tendency to'inove:, and so attaehied to the car bodies that tlie force of the 
platform bufiférs is effectively transmitted along the plates, even to.their 
topsi 'Tiïe WEller provisionâl spécification of 1871 îs relied on as a 
publication. The means employed, "by which, in case of a collision 
taking placte, or a tire being broker!; theinjury to passengers is greatly 
diminishèdj" are as fdllows: Thfe éntire ends of the cars are covered 
with a sheét of rubber one inch thick, which, in turn, is covered with 
sheéirironthree-eigl'ths of an incit thick, upon which fourteen, or more, 
rubber socljiets, e^ch one foot. square and one inch thick, are placed to 
reoeive an equal number of spiral flat springs, two feet long when not 
compressed India-rubber sockets cover the outer ends of thèse springs, 
which sockets are covered with sheet-iron plates, tied together by flat 
strips of métal, Over ail this is 'placed another sheet of India-rubber, 
half an inch thick. "The carriages," say the spécifications, "constructed 
in this way,' when coupled, touch one another on a surface of not less 
than 30; square feet, thé springs being then reduced to one foot nine 
inches in length, and the whole train becomes a solid and flexible mass, 
80 that it is impossible for one buffer not to act upon another. It wiU 
be remarked that I never hâve two ordinary surfaces touching each 
other, which is an important feature." There is a wide différence in 
organization and mode of opération between this mass of compressed 
rubber and springs attached to the ends of rail way cars, and the Ses- 
sions device, as already explained. The English patent of 1845 to Fuller 
describes elastio cushions, or leather or rubber sacks filled with wool, or 
other flexible ma terial, and interposed between the ends of cars, so that 
in case of Qollision, the cushions may diminish the eflfect of the concus- 
sion. The cushions are made on strong wooden, or métal, frames at- 
tached yertically to the ends of the cars, and backed by strong springs 
on slidingrods attached to the cars at the top and bottom by long iron 
sockets. Thèse cushions, which act as bufiférs, are intended to be used 
with or witbout the ordinary buffers. If thèse cushion buflers are shown 
in contact, under ordinary conditions, they do not operate as frictional 
surfaces, Uké the Sessions frame-plates. The principle upon which the 
two organizations act is not the same. The English Bessemer patent of 
1847 is, in part, for a hood-like organization to close the open space be- 
tiSfeen the ends of cars in a trainj and thereby avoid the résistance of at- 
mospheric pressure when the cars are running at a high rate of speed. 
The hood is described as simjlar to the hood of the ordinary road car- 
nage. The filame-plate or bow is pivoted at the bottom to the buffers, 
moves with fhem, and is forôed out at the top by a spring. The de- 
Vioéis sOméwhàt difiBenlt to undérstand, but it is so constructed and 
provided with hinges, springs, pins, rods, cranks, and levers as to be 
capable of being expanded and folded back. In one form it is described 
as attached to a; woodèn structure built out from the car équal to half 
the fepace betWeen the cars in a train. Frictional résistance, as a means 
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of opposing the tendency of the car bodies tosway, was not contemplated 
by Bessemer, and his device, which never went into practieal use, so 
far as the évidence shoWs, isnot capable of preventing latéral movementa 
of the cars. His aim was to inclose the space between the ends of the 
cars in a train with a hood, so constructed that it would adjust itself 
to the movement of the cars and keep the space inolosed, and thereby 
prevent the pressure of the atmosphère from impeding the progress of 
trains. In mode of opération it is unlike the Sessions improvement. 
The patent granted by the United States in 1852 to Smith was for adr 
justable flexible hoods so constructed and attached to the ends of cars 
as"to afford ready and convenient means of passage from one car to 
the other without danger to passengers. " Instead of using a single frame, 
or carriage bow, as Bessemer does, Smith uses several, which he unités 
by cloth, or other thin material. His hoods, which were composed of 
flexible strong material, are supported and held in position by ligbt 
ribs or frame pièces. His forward, or front bows, corne together to pre* 
vent the entrance of cinders and dust, and they are covered withipack- 
ing. It is plain that the faces of thèse bows or plates, thus brought 
into contact, are not intended to counteract or diminish the latçral 
movement of cars. Frictional résistance to the tendency of cars to sway 
is not contemplated. In speaking of the aotiou of the hoods and their 
ends the spécifications say: 

"They can freely slide against each other and accommodate themselves to 
the vibrations or rockings of the car, and that in a perfectly independent 
manner, and iieed no other fastenlngs. One end of the. hood is permanentjy 
secured to the end of a car, while the other end is free to move in ail direct 
tions." 

It is undoubtedly true that in some of its éléments the Smith hood 19 
like the Sessions organization. Smith's patent describes bows or frames 
in contact between the superstructures of cars under spring pressure, but 
they are free to move in ail directions, and do not therefore resist the 
tendency of the car bodies to sway, The English patent granted to Rock 
Chidley in 1865, like the Smith and other patents of the same class, is 
for' a means of inclosing the space between the ends of cars in a train. 
A single hood is attached to the end of a'car, and its construction isswb 
that it is capable of being extended or expanded so as to reach the end 
of the adjacent car. The.frameTplate is attached rigidly to the car and 
supported upon heavy iron rods, and the hood is extended by spiral 
springs which force the frame plates into contact with the adjaceint car. 
"Above the platform," says thé spécification, "I provide a sliding fram^, 
over which is stfetched a hood or coveringof water proof material. . Tjhis 
frame is kept expanded by springs, but when pressure is appjied to it, 
by the ends of adjoining carriages approaching ea«h other, it wiH par- 
tially oollapse, like a carriage hood, and still afibiid protection from the 
weather." Chidley's hood, as it is describedin the patent, issQ,i con- 
structed and attached to cars thati "when a number are brought togetheir 
they will form a saloon, the whole length of thft ^rgin, and tfaus afford 
easy communication throughout the whole length of the train and afford 
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the passengers protection from the weather." His organîzation is pro- 
vided with sprii^gs strohg enough to expand the hood and cause its face, 
or frame, to bear against the end bf the adjacent car. The idea of di- 
minishing oscillation in this way never occurred to Chidley, and it ia 
■ plain that his device is useless for that purpose. He had in mind and 
describéd a flexible hood, con'iposed of cloth, leather, or rubber, sup- 
ported by a frame capable of collapsing in order that the device should 
yield freely to the movement of trains. It is urged that this patent shows 
a spring strong anough to keep the frame-plate in contact with the end 
of the adjacent car, and if thèse springs are not as strong as the Sessions 
springs, the diËference is one of degree only. It is not material, in the 
opération of this device, that the face-plate be kept in frictional contact 
with the car end; and, if it is shown in contact, it is by no ineans ciear 
that oscillation can be thereby diminished. The patent does not show 
two frame-pïates in frictional contact under opposing spring pressure, and 
the différence between the Chidley and the Sessions device is not in de- 
gree, butin kind. Previousto 1873, the Chicago, Burlington & Quincy 
Ràilroad Company attached to the ends of its cars, or some of them, can- 
opy covers to prevent cinders from the locomotives falling upon the car 
platforms. None of thèse attachments hâve been used since the last- 
named date,' when they appear to bave been discarded as useless. The 
défendants insist that thèse hoods operated as spring bufifers, and fuUy 
anticipatedithe Sessions patent. Four iuch iron rods, inclosed by springs, 
were attached rigidly at the tdp& of the car bodies. Two of the rods sup- 
pbrted hâlf of the cànOpy frame, or board, which was one inch or more 
thick, faced with shèet or thin iroh, and hinged in the middle. The 
frame-work was forced out by the springs, and when the cars were conp- 
led the springs vrère compressed and the faces of thé boards, or ends of 
the hood-franies, were broughtinto contact, This rude device was not 
capable of diminishing oscillation. 

It is also insisted that the Sessions patent is void for want of a defînite 
or accurate spécification; that it claims three différent forms of buffers, 
and shows but 'one in the drawings, and that the strength of the top 
springs is nowhere stated. Treating the drawings as part of the spécifica- 
tions, the first claim covers two forms of buffers, the frame-plates used 
by both the plaintiff and the défendants, and their équivalent séries of 
buffers, and the second claim covers buffers under similar pressure, lo- 
cated at the top or ends of the care. A skilled mechanic, with the draw- 
ings and spécifications before him, would hâve no trouble in understand- 
ing how to make the buffers covered by the two claims, and Sessions was 
not obliged to limit hiraself to ^top springs of any particular strength. 
He described sprirtgs powerful enough to accomplish a resuit, namely, 
springs of sufiBcient strength to diminish the force of shocks, and furnish 
frictional résistance to counteract in whole or in part the forces which 
produce vibration or oscillation of the car-bodies. 

It is further insisted by the défendants that they do not infringe, be- 
cause they use an elliptic spring to force out the upper ends of the buffer- 
plates, instead of the coiled springs described iîx the Sessions patent. 
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Sessions did not lirait his invention to the use of coiled springs, and the 
use of the elliptic spring was contemplated by the patent. In ail other 
respects, the défendants' device corresponds exactly with the patented 
device, and the substitution of an elliptic spring for a coiled one was 
purely a mechanical change. Again, the défendants' counsel insist that 
friction does not dépend at ail upon the extent of surface, but solely 
upon thelorce with which the surfaces are compressed, and that, there- 
fore, the frictional résistance of the Sessions frame-plates in contact is pre- 
ciselj'- what it would be if the surfaces were larger or smaller under the 
same degree of pressure. While that may be true, and doubtless is, 
when the surfaces in contact are perfectly smooth, it is equally true that 
in proportion as the surfaces are roughened, the frictional résistance in- 
creases. It may be admitted that, if the bufifer spring-plates were not 
forced together at the top as shown in the patent, the platform springs 
would exert little, if any, influence at the upper end of the frame-plates. 
With the huffer-plates rigidly attached to the top ends of the cars, and 
held in a substantially vertical line, without capacity to move sidewiSe 
indepenHéfatly of the car bodies, the pressure of the platform springs 
against the fopt of the plates must necessarily be traqsmitted, toa greater 
or less degree, along the plates to theirvery top. If it were not so^ the 
Sessions device would, indeed, be a wOrthless ihcumbrance, and the 
défendants would hâve abandoned it as promptly as they adopted it 
without right. In this respect the Sessions organization differs from ail 
p^ior buffihg devices. The record fàils to show elevated spring buffers, 
or frauae-plates, co-operating with platform buflfer-springs, prior to the 
Sessions invention, It required more than mère mechanical skill to see 
that the pressure of the platform buffer-springs could be made effective 
in vertical lines between the superstructures of the cars, as well as in the 
longitudinal lines of the platforms. Sessions discovered a means whereby 
our long, high, American cars migbt be made to run as steadily as th© 
low, short, English cars, and the fact that for years his now feim pie de- 
vice occurred to none of our many car huilders is a circumstance strongly 
favoring the claim that his invention possesses novelty. If his device, 
or anything operating like it, and capable bfproducing the same useful 
résulta, was known in the prier art, it is remarkable that its practical 
utility was not sooner recognized and understood. AU prior buffing 
structures lacked what was necessary to give them the effective force that 
the Sessions elevated spring buffer-plates are capable of exerting. We 
hâve already sgen that the value of the Sessions improvement as a meaua 
of diminishing the force of shoôks and counteracting the tendency of cars 
tosway when in motion was promptly recognized by the principal rail- 
roads of the country, and, while utility is not conclusive proof of inven- 
tion, it is strongly suggestive of it. Owing to the différences already 
alluded to between American and English car.^, there was greater neces- 
sity for additional means of steadying cars of the former class thanof the 
latter, and yet no one suggested the elevated spring buffer-plates. The 
défendants are at liberty to use the vestibule structure without the Ses- 
sions invention, as well as ail the various prior bufiBug devices, whether 
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described in patents or not, an3 yèt they persista ia assérting their right 
to use the Sessions bufifer-plateê While denouncing them as worthless. If 
they iare sincère in thus characterizing tbis improvement, why do they 
squander money in attaching îti tij their cars? Practieal railroad mendo 
not adopt and use devioes thatére of no value. The frame-plates used 
by thé défendants are coVer«d by both olaims of thei j)atent, and an in- 
jnnction will issue, as prayed for in the bill, and thé case will go to a 
mastèr, to take testimiony and report the profits and damages. 



ÛOTTiat) States Axle Ltjbéicator Co. v. Wursteb. 
(Circuit Court, :E!:D.Mw York. April 5, 1889.) 

Patsitto foe' Inventions— iNFBiiHkîBMBNT — Axle Ltibbicatobs. ■ 

The ç|aim of letters patent l^Oy^ZMl, May 31, 1881, to Laskey &; Arnold, 
fbr an' aile luoribator, is, in combîhation with the axle and box, the ojl cham- 
bér cobiniutticatiiig with ihe interior of the box, and provided with a àupply 
orifice, aainwftrdly opening salf-actlng yalve, and a maie screw-thread upon 
the extçrior of its oater portipn, a force-pump or injector,provided with a dis- 
Chargô nbizle, àdapted to enter the supjjly orifice and push back the valve, 
and &>6dtiplingsleeve provided'with an internai tbréàd to engage with the 
threadi inthe oilohamber, ail àrranged, etc. -^U the c^im^ in the original 
application were rpjected, and the patent wasgranted onïy when the deserip- 
tion aid claiiiiWèremodified'bystating that the coupling sleeve was providèd 
with the inteK&al thread, etc. ■■ Yàriouamethods of lubricating axles had been 
preyiouçly devised, and that described in letters i)atent No 120,515, October 
81, 1871, to Sarvey, consisted of a syringe with a piston, réservoir, and a com- 
' muuicàting nozzle, àdapted for insertion into a conical orifice in the hub or 
journal.' Heldith&t a device having a conical nozzle fltting into a conical ori- 
fice, in^tead of the acrewed sleeve, was not an iufringement. 

In Equity. , 

Suit by the United States Axle Lubricator Co. against F. W. Wurs- 
ter, tç restrain thp infringemçnt of a patent. 
, J 0. Çlçi'iflon, for complainant, cîted: 

JohnsoTi y. Jioot, 1 Pish. Pat. Gaa. 351; Conover v. Itapp, 4 Fish. Pat. Cas. 
57; Singer y. W^lmsley, 1 Fish. Pat. Cas^ 558; Burden v. Coitiing, 2 Fish. 
Pat Cas. 47?; BHghton v. Wilson, 18 Fed. Eep. 378; CKÏld v. Iron Works, 
19 Pëd. iEei^. 258. 

PMïfip, i'AeJp» <fc iïoî;eî/, for défendant, cited: 
' McCormiok x'.talaott, 20 How. 405; Bragg v. Fitoh, 121 Ù. S. 478-483, 
7 Sup. et. Rep. y78| Èailtoay Co'y. Sayles, 97 U. S. 554; Duffy. Putnp Co., 
107 TJ. S. 6S6, 2 Sup. Ct. Rep. 487; Bîake v. San Franoisao, 113 U. S. 679, 
5 Sup. et. Rep. 692; Wioke v.Ostnim, 103 U. 8. 461; ffay y.Cordesman, 109 
U. S. 408, 3 Sup. Gt. Eep 236; Zane v. Soffe, 110 U. S, 204, 3 Sup. Cfc. Eep. 
S62; Stephensony. Railroad Co.,; 114 IJ. S. 149, 5 Sup. Ct. Rep. 777; Brier 
v. WtU, 120 TJ. S. 412, 7 Sup. Ct. Eep. 718; Bussey v. Manufacturing Co., 
110 U. S. 131, 4 Sup. et. Rep. 38; Machine Co. v. Murphy, 97 U, S. 125; 
Signal Co. v. Signal Co., 114 U. S. 87, 5 Sup, Ct. Eep 1069; Rowellv. Lind- 
say, 113 Ui S. 97, 5 Sup. Ct. Rep. 507; Burrv. Duryeé, 1 Wall. 578; Wemer 
y^ Kfng.MV. S. 230; Srotifn y, Davis, 116 V. S. 237, 6 Sup. Ct. Eep. 379; 
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Proutyy. Ruggles, 16 Pet. 34^; Cîemea.ts v. Ap^aratus Co., 109 IJj S. 64il* 
3 Sup. et. Rep.'525; Shhard v . Ca^rrigant 116 tr. S. 593, 6 Sup. Gt, Rep. 
493; Sutter Y. RoUnson, 119 U. S, 530, 7 Sup. Ct. Rep. 376: Sargent v..Loo& 
Co., 114 U. S. 63, 5 Sup Ct. Rep. 11321; Leggett v. Avery. 101 U. S, 256; FmZ- 
canite Co.v. Davis, 102 U. S. 222; Snow v. Railway, Co., 121 U. S. 617, 7 
Sup. Ct. Rep. 1343; Weir v. Morden, 125 Ù. S. 98, 8 Sup. Ct. Rep. 869; Hçn£l(y 
V. Iran Works, 127 TJ. S. 370, 8 Sup. Ct. Rep. 1275;, Eartshorn v. Bc^-rel Co., 
119U. S.664, 7Sup. Ct. Rep.421; Water-MeterCo. v. JDesper, ipi U. S. 332. 

Lacombe, J THis is a suit to restrain the infringement of a patent 
for axle lubricators, issued May 31, 1881, to Laskey and Arnold-, (No. 
242,141,) and assigned to the complainant. The single Claita bf the 
patent is: 

"In combination with the axle. A, and box, B, the oil-chamber, P, coiht 
municating with the interior of sait! box, and provided with a siipply orifice, 
an inwariily opening self-aeting valve, d, and a maie sciew-thread upon the 
exterlor of its outer portion, a foree-pump or injecter provided with a dis- 
charge nozzle adapted to enter said supply orifice and pnsh back the valve, (2, 
and a conpling sleeve, H, provided with an internai thread to engage with 
thethread on the oil-chainber, ail arranged and adaptçd to operàte substan-- 
tially as and for the purposes described." 

Prior to the granting of this patent, Charles A. Wakefield (No. llS,-» 
914, June 13, 1871) had suggested the application of oil or grease to 
the friction surface between the hub and the axle by means of a perfoi;a- 
tion in the axle and nut, wbereby the lubricant might be sapplied with^ 
eut taking off the wheel or nut. John T. Wilspn also (March 9, 1869, 
No. 87,609) had devised an oil charaber or réservoir construejted in the 
axle, with an accessible opening through wbich it might be suppUed 
with a lubricating raaterial, and Connecting with an opening or perforar 
tion through the axle. Aaron Richardson (July 29, 1851, No, 8,251) 
had also devised ah inWardly oipeniiig seltactiog stopple (consisting of a 
plug-valve and spiral spring) for use in connection with oil-Pups. , W. 
H. Harvey (October 31, 1871, No. 120,515) had also devised, as a Iti- 
bricator for axles, a syringe with piston, réservoir, and a communicati 
ing nozzle adapted for insertion into a conical orifice in the hub or joiH'- 
nal, through which the oil or gréa se might pass to the friction surface. 
Elias W. Moyer (January ,28, 1878, No. 201,193) had also «orabined 
perforated axles, plugged supply orifices and réservoirs with packing of 
wick. In this state of the art the couiplainant's assiguors presented their 
partiçular combination pfimprovements in axle lubricators, and asked 
fora patent. They described their invention as one relating to imprpve- 
ment in oilin^ carriage axles without removing the wheel, or even hold- 
ing the nut from the axle, such improvement consisting — 
"In attaehing to the nut, box, axle, or hub anroil-chamber coramunicating by 
suitable passages or conduits with the spaee between the axle and tlie box, 
ahd provided with a supply orifice closed by a^ self-acting valve opening in^ 
Ward, and adapted to be retracted by éxterior pressure thereon, and permit 
the insertion in said orifice of the nozzle of a force-pump or injeotot, as Wlli 
be farther described. It further consista in the use, in combination wjth a 
carriage, axle and its box, of ifn oil-cUamber communicating by a suitable 
passage or conduit with the interior of said box, and provided with a supply 
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orifloé hitvlng a self-closing valve ôpening inward, and a force-pump or in- 
jector, provlded with a nozzlë adaptèd to fit said supply orifice and push baclc 
said valve, and a p'acking to preveht leakage of the oil around said pump or 
injector nozzle. It further consista, in the combination with the axie of a 
caiTiage and its box, of an oil-chamber secured to, or forming a part of , the 
nut forsecuringthe wheel upon the axle, said chambercommunicating through 
a suitable passage or conduit with. the interior of the wheel-box, and provided 
with a supply orifice having an inwardly opening and aelf-closing valve, as 
will be further described. It further consists, in the cojnbination with the 
axlè of the carriage and its box, of an oil-chamber attached to said axle or 
wheel, and coramunicating with the interior of said box bya suitable passage 
or conduit, and provided with a supply orifice, having an inwardly opening 
and self-closing valve, a force-pump or injector provided with a nozzle adapted 
to fit said supply orifice and retract its valve, and a caupling adapted to flrmly 
Becure said pump or injector to said Oil-cliàmber during the opération of oil- 
ingthè Wheel.'' ' 

This sipplication contained four elaims, the second of which was for 
the combination with a oarriagé axle and its hub-box of "an oil-chamber 
attached the*rètoand conimn'nicating with the interior of said box, and 
provided with à supply orifice, a, s'priiig^actuatèd valve for closing said 
orifice, and a force-pump or injector, provided with a discharge nozzle 
adapted to enter said supply orifice and push bàck the valve, substan- 
tially as arid for the purposes described." This clairti covered, begides 
the othef éléments of the conibination, any raethod of bringing the oil- 
puinp into connection with the axlë br box by means of a discharge noz- 
ide entering à supply orifice. It covered such a conical-shaped nozzle 
forced into a coniCal orifice as that devised by Harvey. This claim the 
patent-ofiioè rejected. The original application also contained a fourth 
claim, as folio ws: 

"(4) In conibination with the axle. A, and box, B, the oil-chamber, D, com- 
mimicating with the interior of said box, and provided with a supply orifice 
and an Inwardly opening self-acting valve, d, a force-pump or injector, pro- 
vided with a discharge nozzlë adapted to enter said supply-oriflce, and push 
back the valye, d, and a coupling sleeve, H, ail arrangéd and adapted to opér- 
ât» subgtantially as and for the purposes described. " 

This claim is inore restricted than the second. It covered a device 
(thé coupling sleeve) which had not yet appeared in connection with axle 
lubricators. By means of it the pump and the axle could be brought 
înto'SUch clo'se connection that when, by reason of clogging or obstruction 
from dirt or cbngealed oil, the purnp was worked with greater force than 
usual, there wouM be no risk of the parts which formed the joint flying 
apart or leaking. The efficiency of this coupling slçeve was plainly to 
a large extent dépendent on its method of construction, Unless adapted 
to resiât the horizontal motion produced by thé action of the pump under 
Buch ôircUmstances, it subseryed no useful function. In the description 
of their invention, ho wever, Laskey and Arnold set.forth that the couj> 
îiiig sleeve was adapted to be screwed upon the thimble surrounding the 
Bupply orifiee"so as to secure the pump fimily to the chamber, if desired." 
The patent-office rejected ail the elaims in the original application. After 
much Correspond eneé it allowed the fourth one, modified, however, by 
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the insertion of clauses qualifyîng the description of the coupling sleeve 
by stating that it was provided with an internai thread to engage with 
the thread on the oil-chamber. ïhe description of the improvement was 
also amended to conform to the modification of the claim; and, the ap- 
plicants acquiescing in this modification, the patent issued. 

The défendant, nnder a patent issued to him January 25, 1887, No. 
356,519, manufactures axle lubricators containing acombination of per- 
forated axle, oil-chamber, inwardly-opening %'alve, oil-pump, injector 
nozzle, and orifice. The only question necessary to discuss hère is whether 
the method of Connecting the nozzie with the orifice used by défendant 
is difierent from that covered by complainant's claim as aliowed, to what 
extent it differs, and the effect of that différence upon the complainant's 
right to an injuhction. The défendant (who does not in that particular fol- 
low his own patent) uses simply a conical nozzle fitted info a conical ori- 
fice, — -the same device which Harvey used for oiliiig through the hub. 
The insertion of this nozzle forces back the valve, and pressure by the 
^hand, assisted by the weîght of thë body, secures the joint thus'formed. 
The^'orce, however, which thus secures the jomtis undoubtedly, inprac- 
tiee; not as efficient as is the screwed sleeve, and this force is supplied 
not by the machine itself, but from outside. , The complainai^t ihi^okes 
the doctrine of équivalents, and insists that, where a construction embod- 
;iesa humber of eleihents in combination, thé défendant cannot be re- 
: lieved from the charge of infringenient by showing that, instead of using 
one of the éléments enumerated in the claim, hé uses in substitution 
therefor a known mechanical équivalent as a part of the combination, 
which équivalent acts in substantially the same way, and produces sub- 
stantially the same resuit. This proposition, however, is not broadly 
applicable to what are called"secondary" inventions, especially where, 
as in this case, not only a particular élément of the combination has been 
œade material, but the applicant has been expressly required to limit 
his claims to àcômbinationwhichspecifically inçludes the détails of that 
élément, before he can get his patent. When thé applicants, in this case 
acquiesced in the décision of the patenf^ofîice, and ipserted in their.èlaim 
the statement that the coupling and thimble, of which they ciairiied a 
monopoly in combination with the other parts, were threaded, they took 
, &n extremely narrow patent, to be strictly construed. against them and in 
favor of the public. The patentability of complainant's coni^ination 
was, in view of the state of the art, extremely doubtful. It was a mère 
aggregation of known parts distributed between two separate articles,.-^an 
axle and a force-pump,- — and it was only the sleeve, so adapted as to be- 
come by the exercise of its own force the Connecting link which united 
both temporarily jnto a single structure, that indueed the patent-offiCe 
to accept it as a combination at ail. Whether, even whén so restricted, 
it was patentable, need not now be decidedt It is sufficient to hold that 
it is notintringed by an aggregation of parts, which omits the yery élé- 
ment that the applicants by their acquiescéncein the décision of the pat- 
ent-office admitted to be material, and in which the alleged substitute 
for that élément lacks the one feature which made such élément itâelf 
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efBcieHt. The cohclaeioti arrived ftt is in âccordance with the views ex- 
pressed in Shepardv. Oarrigan^'ll& U. S. 593, 6 Sup. Ct. Rep. 493; 
Fayv. Oordesman, 109 U. S. 408,' 8 Sup. Ct-Rep. 236; Snowv. Railroad 
Co., 121 U. S. 617, 7 Sup. Ct. Rep, 1343; Hendyv. Iron Works, 127 U. S. 
370, 8 Sup. Ct. Rep. 1275; Wiche v. Ostrum, 103 U. S. 461 ; Brcnm v. Da- 
vis, lis U, S. 237, 6 Sup. Ct. Rep. 379. Decree for défendant. 



HamsÎersohlag Manxjp'g Co. v. Wichelman et d. 

{(Mreuit Court, JV J). Illinois. Pebruary, 1889.) 

Patents FOR Inventions— Ini'bingémeîit—Process op Making Wax Papee. 
Thte "process of making wax paper by machinery, " described in reissued let- 
te*8 patent. Nol 8,460, to Siegfried Hammerschlag, consista in passing the pa- 
per from a su pply réel overaheated cylinder, wliich revolves partly submerged 
ma vat contaîning melted paraffine; tbence over a heàted roller, whicli aif- 
' fuses the wax ëqually; tbence over a scraper, whicb removesthe surplus wax; 
and lastly over a polisbing roller. A scraper attached to the flrst cylin- 
der rempves tbe surplus wax, and distributes the remainder unif ormly over the 
cylinder. Défendant lays 100 sheets of papér in à tin pan and dips a pièce 
of felt clotJiin a tank containing paraffine melted from the bottom by steam- 
T:iipe8. The saturated cloth is then placed on top pf the paper and the opéra- 
tion is repeated until thé stack is of the desired héight. The pan and paper 
are then pliiced in a box heated by steam-pipes. and after half an hour are 
taken eut, the felt is removéd, and the paper placed in another pan. and in a 
, press simjlar to ^,letter-press. wbicb forces out the surplus wax. The paper 
18 then placed on a tablé heated by colis of steampipës under it, and the sheets 
are sepai'ated by band, and, when necessary. smoothed with a pièce of felt or 
a flat-iron, i Meîd, that defendant's process is not by machinery or the means 
described |n the patent, and is oot an inf ringement. 

In Eqùity. 

Bill by the Hammerschlag Manufacturing Company agaînst Fred A. 
Wichelmàh and othérs.' 
M'est & (he and lïèsse A. Bdtdwin, for complainant. 
Mason & Ennis aad A. B. Jenks, for défendants. 

GeeshaM, J., (ora%.) The plaintiff seeks to restrain the défendants 
from infringicig the fifth claim of reissued patent No. 8,460, granted to 
Siegfried Hamnierschlag, for a "process of making wax paper by ma- 
6hînery," The claim reads: 

"The tnethod herein set forth of wàxihg paper, cpnsisting in spreading the 

wax upon the suffàcet heating tlie paper from the opposite slde to spraid and 
fuse thé wàx in the fabric of the paper, removing the surplus wax, and re- 
melting and pojlishing the wax upon the paper, suhstantially as set forth." 

Thé paper is passéd from a supply réel over a heated revolving cyl- 
inder, partly submerged in a vat containing melted paraffine; thenee 
over a heated roller, which diffuses the wax equally; thenee over a scra- 
per; whichrerhoves the surplus wax; and finally over a polishirig roller. 
ABCraper attabhed to the first cylinder removes the surplus wax, and 
distributes whàt reniains uniformly over the cylinder. 



THE CONSERVA. 4Sil 

Eduoated druggists and others knew how to oil fand wax papei; «long 
before the date of this piatent. Oné of thé èârliest and simipléât ' pro- 
cesses inthis country and in Europe was that of placing iipon a heated 
stove a copper plate of proper size, upon which a pièce of paper was 
laid, and rubbed over with the desired waxing substance. Any surplus 
wax remàining was removed with a pièce of clpth. Expérience soon 
demonstrated that the melted wax would pass through and permeate a 
number of sheets. As early as 1864, Wichelman waxed fine tissue 
paper with butter, lard, sweet oil, peanut oil, rape-Seed oil, ahd cotton- 
seed oil, apd in 1871 he successfully used paraffine for the same purpose. 
In 1874 hé placed in a tin pan a stack of dry papér, on top of which he 
laid a pièce of paraffine wax, and then placed the pan and its contenta 
in a heated oven, where it remained long enough for the wax to melt 
and soak through the paper. After the paper had sufficiently absôrbed 
the melted wax, it was removed from the pan, and placed upon a plate 
of iron, provided at either end with legs long enough to raake an air 
space betweén the plate and a farnace or stove upon which it rested, 
and the paper was then snioothed and remûved gheet by sheét. In 
January, 1886, Wichelman oommenced the procéss wh^ch, it is insisted, 
infringes the fifth claim. He laid 100 sheets of paper in a tin pàh| and 
then dipped a pièce of félt cloth in a tank containing paraffine rhelted 
by ateam*-pipes from the bottom. He placed the saturated cloth oh top 
of the paper, and repeated this opération until the stack was of the de- 
sired hèight. The pan containing the paper wfts then placed in a box, 
heated by steam-pipes, where it remained Ibr half an hour. The paper 
was then taken out, the felt removed, and the paper put into anothér 
pàni,àhd placed in a press siçdilar to a letter-preSs, by which the surplus 
wax was fofcëd out. The paper was then placed upon a table heated 
by coils of steam-pipe adjusted under it, where the sheets were sepa- 
rated bjr gifls eifiployed for that pùrpose, each sheet being stnôothed, 
whenjneçeèsaTy,.with a pièce of felt or a flat-irpn. While this was an 
improvement upon the old mode, it was nevertheless a hand prdcess, 
and not a process by machinery, or the means described in the Ham- 
merschlag patent. The bill is dismissed for want of equity. 



The CîoNSERVA.' 
United States t>. Xhe Gonsbbva. 

(Dittriel Court, E, D. Nm York. Mardi 5, 1889.), 

. NbuTBALITY I^AWS— ADMIKAIitTÎT— Pbooeedinqs toe FoRFEmma. 

The crime necessary to be shown in order to seçure a forf eiture of a vessel 
under section 6388, Bev. St. U. 8., consists of An'act done within thé limits 
of the United States, with the intent that tb^ vessel in'conaection with which 
the act is done shall be ei;np}oyed in the service of some foreiga prince or 
State, or colony, district, or people, as a cruiser or committér of uostilities 

> Iteported bj BdwaJrd &■ Benediot, Esq„ of the New york bar. , . ,;, ^ y r 
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agafnst the subJectB, citizens, or property of some foreign prince or state, oi 
cqlony, district, or people, with whom the United States are at peace The 
intentdescrîbed in tne statuts is a necessary ingrédient of the pSense created 
by the Btat'ute, in the absence of which no crime is committed or forfeiture 
incurred. 
2. Samb. , 

In a proceeding Instituted under section 5383, Rev. St. TT. 8., the fact must 
be bhown that the government agâinst which it is alleged that the vessel is 
intended to commit hostilities bas been recognized by the United States. 

8. BAME— BVIDBNOB. , , 

Where on the évidence the most that could be saîd was tbat a vessel was 
fltted ont -with intentto send her to the port of Samaaa, San Domingo, where 
9he might, in certain contingencies, be employed to sally forth in the service 
pf a faction in the island pf Hayti under one Hyppplite, to cruise or commit 
hostilities against an organization controlled by one Légitime, neither of 
•which factions had been recognized als a belligerent power by the govern- 
ment of the United States, held, that a proceeding could not be maintained to 
forfeit the vessel under section 5283, Eev. St. 
i. Same. 

Where the évidence showed that a yessel was fltted ont for the purpose ot 
proceeding from New York to Samana, in a condition ihcapable of beingused 
toconimit hostilities against anyone. to be there delivered to the government 
of thé, Dominican republic, held, that for the use to which she might there- 
after be put by the government of the Domihican republic that government 
was responsible, and not the United States; and that a well-founded suspi- 
cionthat the government of the Dominican republie would use the vessel to 
violaté its neutral obligations was not sufBcient to justify a flnding in this 
case that the fltting ont done in' New York was done virith that intent to use 
her to commit hostilities, which, uhder the statute, is the gist of the offense. 
.6. Samb. 

Whether, under section 5383, Rev. St., the aqt to be proved in order to con- 
dëmn the ship mUst be the act of fltting out and arming the vessel, or of aid- 
ing such an act, or attempthig sach an act, $tMBr«. 
;8. Samb— Dbcbeb. ■ : .' 

A proceeding under section 5383, Rev. St., is a simple suit in admiralty, 
where the décree will be simpl^ that the libel be dismissed, or the vessei cou- 
demned; aûd no decree of restitution is necessary. 
7. Samb— FoBBiGN Claimant— Right to Intekfbrb. 

A consul of a foreign government,,who is the only représentative présent 
of his government, bas the right to intervene and claim a vessel belongin'g^ 
tosuch government, against which a libel bas been filed to secuiehei for- 
feiture. 

In Admiralty. 

Action against the steam-ship Conserva bronght under section 5283» 
Rev. St. U. S., to secure a forléiture of the vessel for an alleged viola- 
tion of the neutrality laws. 

Mark D, Wilher^ U. S. Dist. Alty., and John L. Devenney, Asst. Dist. 
Atty. 

Ma(farland, Boardman & Platt and David WUcox, for the Conserva. 

Benedict, J. This is a proceeding in admiralty, instituted by the 
district attorney against a vessel known as the steàm-ahip "Conserva," to 
Becufré the forfeituré of that v'essel for a violation bf the neutrality lawa 
of. the United States. The proceeding is taken under section 6283 of 
thé Revised Statutes, which provides as foUows: 

"Every person who, witliin the limits of the United States, fits out anii 
arma, or attempts to ât out and arm, or procures to be fitted out and armed» 
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ôr knowingly is concerned lu the furnishing, fitting out, or arming, of any 
vessel, withintent that such vessel shall be employed in the service of any for- 
eign prince or state, or of any colony, district, or people. to cruise or commit 
hostilities against the subjects, citizens, or property of any foreign prince or 
state, or of any colony, district, or people, with whom the United States are 
at peace, * * * shall be deemed guilty of a high misdemeanor. * * * 
And every such vessel, her tackle, apparel, and furniture, together with ail 
materials, arms, amiuunitions, and stores which raay hâve been procuredfor 
the building and equipment thereof, shall be forfeited." 

The libel, in the second article, avers that certain persons to the dis- 
trict attorney unknown, within the limits of the United States and of 
the Eastern district of New York, and within the jurisdiction of this 
court, ûtted out and armed this vessel, with the intent that she should 
be employed in the service of a certain people and district of the island 
of Hayti, (to-wit, certain rebels, who are in a state of insurrection 
against the organized and recognized government of the republic of 
Hayti,) to cruise or commit hostilities against the subjects, citizens, and 
property of the republio of Hayti, with which the United States of 
America then was, and now is, at peace. The third article contains an 
averment that certain persons to the attorney of the United States un- 
known, within the limits of the United States and the Eastern district 
of New York, were knowingly concerned in the furnishing and fitting 
out of said vessel, with the intent that said vessel should be employed as 
stated in the first article. The fourth article avers that within the limits 
the United States, at the Eastern district of New York, certain persons 
to the attorney of the United States unknown, fitted out, furnished, or 
armed the said vessel; which persons had knowledge that said vessel 
should be employed in the service of a foreign people, (to-wit, a portion 
of the-pepple of the island of Hayti,) to cruise or commit hostilities 
against the subjects, citizens; or property of the republic of Hayti, with 
which the United States of America then was, and now is, at peace. The 
fifth article charges that certain persons to the said attorney of the United 
States unknown, within the limits of the United States and of the Eastern 
district of New York, and within the jurisdiction of this court, attempted 
to fit out and arm the said vessel, with intent that such vessel should be 
employed in the service of a foreign people, (to-wit, a portion of the peo- 
ple of the island of Hayti,) to cruise or commit hostilities against the 
subjects, citizens, or property of the republic of Hayti, with whom the 
United Stateisof America then was, and now is, at peace. Upon the filing 
of the libelj process in rem was issued, and the vessel taken into custody 
by the marshal. Thereupon a claim was interposed by Leoncio Julia, 
consul of the Dominican republic, intervening as such consul for the in- 
terest of the government of the Dominican republic, in which claim it is 
averred that' Leoncio Julia was in possession of the said vessel at the time 
of the attachment thereof, and the government of the Dominican republic 
is the true and bonafide owner of said steam-ship, and no other person 
is the owner thereof. No exceptions were taken to any of the articles of 
the libel, but on the same day an answer to the libel was filed, and ap- 
plication made on the part of the claimants for an immédiate trial. After 
v.38F.no.5— 28 
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hearing the district attomey in opposition, thé 22d inst. was fixed for 
the trial. On that day the hearing was commenced, and at the close of 
thé dày contihued to Monday, thé 25th. On thè bpening ôf the court 
on tte 25th the district attornçy made application for.leave to file an 
exception to the claim, a»d also an exception to the answer. Objection 
being made, liberty was given to file the exception to the claim, with 
a direction that the hearing upon such exception be had at the same 
tirae with the hearing upon the mérita. Permisaioù to file exceptions to 
the answer was denied upon the ground that the triai was already in 
progress, and that at the time when the day for trial was set the inten- 
tion to exceçt to ihe answer was abandoned. The hearing thereupon 
procéeded, and continued until the 28th inst., on which day the case 
was submitted to the court for its: décision. 

In disposing of the case it will be convenient at first to consider the 
point taken by the district attomey, that, the daim having been ex- 
cepted to, the libel must be sustainëd because of insufficient proof of 
Buch an interest in the ship as entitled the consul of the Dominican re- 
public to intervene in behalf of the Dominican govemment. Hère there 
seems to be some misapprehension. This is not a case of property 
seized by the collector, nor of the property captured as prize, or taken 
by any kind.of executive seizure, but a simple case in admiralty, where 
the decree wUl be either a decree dismissing the libel, or condemning 
the vessel. In such cases I do Bot understand that any decree of resti- 
tution is neoessary. ' If the decree be adverse to the libelant, the decree 
is simply that the libel be dismissed, and the vessel discharged frora the 
custody of the marshal. In such a case the intervention of a cotlsul in 
behalf of his govemment, iiitervenin^ for its interest in the vessel, seems 
to me entireiy proper. The more sp in this case because it appears that 
the govemment of the Dominican republic bas no représentative hère 
except the consul who bas intervened. In numerous instances the in- 
tervention of a consul in the interest of citizens of his own country bas 
been permitted. No reason is seen for refusing such permission when 
the intervention is in behalf of his own govemment. London Pocket, 
1 Mason, li; TlieAddph, 1 Curt. 87; The Bâlo Gorrunes, 6 Wheat. 166. 
Such action on the part of the consul has nothing to do with negotia- 
tions with foreijgn states, nor is it an attempt to vindicate any prérogative 
of govemment. He simply represents his govemment as having an in- 
terest in the vessel procéeded against. Such interest is shown in this 
instance by a bill of sale, whereby the légal title of the vessel procéeded 
against has been passed to the govemment of the Dominican republic. 
This is proof, in my opinion, sufficient to permit the intervention of the 
, consul for the pnrpose of contesting the question of forfeiturc that has 
been raised by the libel. In the case of Tke Meteor, Judge Betts de- 
clined to fntertain a similar objection to the claim, upon the ground that 
the issue waa immaterial in cases of this description, and the point was 
not pressed on the appeal. 

Passing now to the merits, the folio wing facts may be stated as estab- 
Ushed by the évidence: The steamer in question was bought by the 
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mercantile firm of Kunhardt & Co, to fill an order placed with them by 
one Nemur Auguste for a steamer adapted to be couverted into a gun- 
boat, to be delivered in Samana, a port of the Dominican republic, to 
the goverument of the Dominican republic, a nation at peace with the 
United States, and, so far as appears, not involved in any war. There- 
upon Kunhardt & Co. caused the steamer— at that time named the 
Madrid — to be fitted out at the port of New York' by piercing her with 
port-holes for guns, plating her sides with iron, and otherwise rendering 
the vessel suitable to be converted into a gun-boat. Her capacity to com- 
mit hostilities was dépendent upon her being supplied with guns. With- 
out guns she was incapable of being used for any hostile cruise. Bills 
of sale were executed and delivered from the former owner to one C. P. 
Kunhardt, an agent of Kunhardt & Co. , and from him to Kunhardt & 
Co. , and thereafter a Mil of sale from Kunhardt & Co. to the governraent 
of the Dominican republic was executed and delivered to the consul of 
the Dominican republic. The nationality of the vessel was then changed 
from American to that of the Dominican repUblic, and her name altered 
from "Madrid" to "Conserva;" and, having been openly cleared by the 
coUector at the custom-house for the port of Samana, she set sail from 
the port of New York on the 16th day of February, 1889, on the voy- 
age aforesaid, in charge of a master, provided with an ordinary crew, 
suitable only for the navigation of the ship during such a voyage, and 
having OQ board an agent of Kunhardt & Co. , charged with the duty of 
receiving from the Dominican republic at Samana the balance of the 
money due Kunhardt & Co., on the delivery of the vessel to that govern- 
ment in Samana. As before stated, she had no armament whatever, nor any 
munitions of war, and was incapable of being used to commit hostilities 
of any kind until supplied with guns. After the vessel had proceeded a 
short distance on the voyage aforesaid, she sprung a leak, and thereupon 
she returned to the port whence she had sailed, where she was then at- 
tached by the marshal by virtue of the process issued in this cause. Thèse 
facts are considered established by the proofs. The case contains other 
testimony as to other facts, not no w alluded to, because, in my opinion, the 
facts already stated compel a dismissal of the libel, and that for the fol- 
lowing reasons: This is a statutory proceeding taken under the provisions 
of the statute above quoted. By that statute certain acts in connection 
with a vessel, when done within the United States, and with a certain in- 
tent, are made crimes. And it is provided "that every such vessel, her 
tackle, apparel, and furniture, together with ail materials, arms, ammu- 
nitions, and stores which may hâve been proeured for the building and 
equipment thereof, shall be forfeited." The language of this section, 
which is reproduced from the act of 1818, bas on more than one occasion 
given rise to the question whether the words "such vessel," as used in the 
statute, must not be understood to mean a vessel fitted out and armed. In 
the case of The Meteor such a construction of the statute was rejected by 
Judge Betts, The decree of Judge Betts was reversed by Mr. Justice 
Nelson oQother grounds, but it is to be observed that the learned justice 
is careful to state that upon this question he expresses no opinion. In 
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U. S. ■^. Qmncy, 6 Pet. 465, it was said by the suprême court of the 
United States: 

"Witb respect to those who hâve been denominated at the bar thechief 
actors, the law would seem to make it necessary that they should be charged 
with fitting ont • and ' artuing. ïhese words may require that both should 
concur, and the vessel be put in a condition to commit hostilities, in order to 
bring her within the law." 

This intimation seems calculated to raise doubt upon this question, 
if not to raise inquiry as to the correetness of the ruling which gave oc- 
casion for the intimation, and renders it possible still to contend that 
«nder this statute — a statute which, it must be remembered, marks oat 
for the courts the limit of the neutral obligations of the United States — 
the act to be proved in order to condemn the ship must be the act of 
fitting out and arming the vessel, or of aiding in such an act, or attempt- 
ing such an act; See argument of Mr. Evarts, in the Meteor Ca^e, Vol- 
ume 2, p. 44. Thus much may be said upon this question in the hope 
that by chance attention in some proper quarter may be again called to 
the language of this statute, and its limited scope. My décision wiU be 
placed on other grounds now to be stated. 

As has been often said, the intent described in this statute is a neces- 
sary ingrédient of the offenses created, in the absence ôf which no crime 
is committed, noç any forfeiture incurred. The crime necessary to be 
shown in order to forfeit the ship consists of an actdone within the lim- 
its of the United States, when done with that intent,' namely, the intent 
that the vessel in connection with which the act is done shall be em- 
ployed in the service of some foreign prince or state, or colony, district, 
or people, as a cruiser or committer of hostilities against the subjects, 
citizens, or property of some foreign prince or state, or colony, district, 
or people, with whom the United States are at peace. The libel in this 
case charges certain acts to hâve been done in connection with the ves- 
sel, with the intent that the vessel be employed in the service of certain 
rebels in a state of insurrection against the organized and recognized gov- 
ernment of the republic of Hay ti, to cruise and commit hostilities against 
the subjects, citizens, or property of the republic of Hayti, with whom 
the United States are at peace. A violation of the neutrality which 
the United States is bound to maintain between the rebels mentioned 
and the government of the republic of Hayti is the gravamen of the 
charge. But the évidence fails to show a state of facts from which the 
court can conclude that the United States was ever under any obligations 
of neutrality to the rebels mentioned, or is now under any obligations bî 
neutrality to the government of the republic of Hayti; that government, 
as it appears, having been overthrown, and neither of the factions striving 
to establish a government there having been recognized as lawful belliger- 
ents by our government. Upon the évidence the most that can be said 
is that the vessel was fitted out with intent to send her to Samana, where 
she might, in certain contingencies, be employed to sally forth in the 
service of Hyppûlite; referred to in the libel as a rebel against the or- 
ganized and recognized government of the republic of Hayti, to cruiee 
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and commit hostilitîes ^ainst an organization, in the îsland of Hayti 
cotitrolled by Gen. Légitime; which Organization, it is contended by thé 
district attomey, constitutes the government of the republic of Hayti. 
But the évidence fails to show that either of the factions contending 
with each other for the government in Hayti hâve been recognized by 
the government of the United States as a belligerent power capable of 
making peace or of carrying on lawful war. It is true that various doc- 
uments issued from the department of state hâve been put in évidence, 
containing certain expressions which the court is invited to examine in 
order to fînd therein an implied récognition of the faction of Légitime 
as representing the government of Hayti. I do not think that in a 
case like this the court is required to deal with uncerts^u implications 
contained in such documents as hâve been hère presented. The fact of 
public récognition of any prince, state, colony^ district, or people as a bel- 
ligerent, isone to be made known to ail men by public proclamation from 
the executive, or some public act by necessary implication équivalent to 
such a proclamation. It was easy for the government in this case to fur- 
nish a certificate asto its position in regard to the contending forces in 
Hayti. If, in the understanding of the government, either of thèse fac- 
tions had been recognized by the government as a lawful belligerent, no 
reason is suggested why suOh fact would not hâve been stated by certif- 
icate. Such a certificate was produced in the Case qf the Meteor. Under 
the circumstances, the absence of such a certificate proves the absence of 
the fact. Furthermore, the message of the président of the United 
States, put in évidence by the claimant, proclaims as foUows: 

"I announcé with aincere regret that Hayti haa again become the theater of 
insurrection, disorder, and bloodshed. ïhe titiilar government of Président 
SaluiDon ha3 been forcibly overthrown, and lie driven out of the country to 
France, where he has since died, The tenure of power bas been so unstable 
amid the war of factions that bas ensued since the expulsion of Président Sal- 
omon tbat no government eonstituted by the will of the Haytian people has 
been recognized as administèring responsibly the aCFairs of that country." 

This message, certairily, in the absence of any proclamation or certifi- 
cate to the contrary, is conclusive to show the absence of such récogni- 
tion. The law applicable hère bas been declared in numerous authori- 
ties, which may be found cited in the case of The Ambrose Light, 25 Fed. 
Rep. 408; to which I add an extract from the letter of Mr. Attorney 
General Hoar to the secretary of state, dated September 16, 1869, in 
which he says, (13 t)ps. Atty. Gen. 178:) 

"If ever the tinie shall come when it shall seem fitting to the political de- 
partment of the government of the United States to recognize Cuba as an in- 
dependent govemment, entitled to ailmission into the family of nations, or, 
without recognizing its independence, to flnd that an organized government 
capable of carrying on war, and to be held responsible to other nations for the 
manner in wliich it carries it on, exists in that island, it will be the duty of 
that department to déclare and act upon those faets. But, before such a state 
of things is found to exist, it is not, in ray judginent, compétent for a êourt 
to undertake to settle those questions. • ïhe judicial tribunals must folio w and 
conform to the political action of the government in regard to the existence 
4)fforeign States, and our relations to them; and it would, in my opinion, be 
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incohsiàtedbwlth the honor ànd dignityof thetFnitedStatea to submit to a 
court, and aUow to bedeolared and acted upon, in: auch; a^ indirect manner, 
rights and dutiçs towards a fpreign nation whicli the government is not pre- 
pared distinctlj and upon its own responsibility to avowand maintain." 

Sach being the law, it aéema plain .that this prosecution must fall for 
want of proof that either Hyppolite or Légitime hâve been recognized by 
our government as belligerent powers. In the absence of proof of that 
fact, the fitting ont of a vessel with intent to enter the service of one to 
commit hostiliiies against the other is not brought within the scope of 
the statute. ' 

There is another defect in the évidence, and that is à failure to prove 
an intent to fit ont this vessel for hostilities against Légitime or any one 
else. The évidence establishes the fact that this vessel was fitted ont 
with intent to send her to the port of Samana in charge of an ordinary 
crew, and in a condition which retidered her incapable of being used to 
commit hostilities against any one; and that is ail. There is no évi- 
dence of an intent to use the port of New York as a sally-port — a naval 
base^for a hostile expédition against any one. The vessel was dis- 
patched from New York to the port of Samana. AU that was done 
within thè limits of the United States in connection with this vessel 
was done with the sole intent of dispatching her upon that peaceful 
Toj'age. It is no case of simulated destination. Samana, as ail agrée, 
was the real and only destination of the vessel in the contemplation 
of those fitting her out, when she was thus fitted out, and when she 
sailed. Those who fitted her out corne forward in court, and déclare 
upon the witness stand that they fitted her out with that and no other 
intent. The case contains no evi<lence sufficiehtto warrant a rejection 
of their testimony. Neither is it a case of touching at a port of call in 
the course of a continuons voyage to some other port. Her master was 
engaged by Kunhardtà Co. to takeher to Samana, and, there leave her. 
Her crew shipped for a voyage; to Samana, and no further, and their 
passage home from Samana was proyided for by Kunhardt & Co. What- 
ever was done within the limits of the United States in fitting out or dis- 
patching the vessel must, upon the évidence, be fourid to hâve been done 
with this intent and no other, namely, that theyessel should go direct 
from New York to Samana; thai there her voyage was to end, the crew 
to be dismissed, arid the vessel then passed froni the hands of those 
who fitted her out into the hands of the government of the Dominican 
republic. When so delivered shè would be capable indeed of being era- 
ployed theréàfter by the government of the Dominican republic as it 
might deeœ fit, .but there was no inteut whatever on the part of those 
who fitted her out in New York that she was to be eraployed thereafter 
in any capacity whatever. That such was in truth and in fact the voy- 
age for which she was fitted outy and on which ghe sailed, is placed be- 
ybnd dispute by the testimonj' in the case oî The Carondelet, 37 Fed. 
Eep, 799, (a c^se lately tried before Judge Brown in the Southern district 
of New York,) which testimony ha^ been read in tbis case by consent, 
from which it appears thàt guns apparently intended to be used to arm 
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this vessel, and belonging to the govemment of the Dominîcan republie, 
■were to be transported in the steam-ship Carondelet to Sainana. So it 
lis found proved in that case, as m this, that the vessel was fitted eut in ' 
New York with intent to send her to Samana direct, for the sole and 
oniy puipose of there handing her over, in the condition in which she 
sailed, tp the government of the Dominican republic. 

A suggestion was made on the argument that Kunhardt & Co. must 
bave understood that after the delivery of the vessel in Samana she was 
to be there converted into a gun-boat, and in case she should sail from 
that port it would be in the service of Hyppolite, to cruise against the 
forces of Légitime. And it seems that some sailors shipped in New York 
believed that such would eventually be the employment of the vessel, 
The chief engineer, who shipped in New York for a voyage from New 
York to rSamana, evidentlj' was solicitous that the men shipped in bis 
department should be willing to remain on board the vessel in somè fut- 
ure employment of her after the termination of the voyage to Samana. 
But no eiigagement of any ohe was made for employment in the service 
of Hyppolite; and, making the raost of the testimony, it is barely suffi- 
cient to indicate that those fitting out the vessel in New York had ground 
to suspect that the government of the Dominican republic would be likely 
to permit the vessel, when converted into a gun-boat at Samana, to issue 
thence in the service of Hyppolite. Such a suspicion, if entertained by 
Kunhardt & Co. while fitting out the vessel, by no means justifies the 
finding as a fact that part of their project was to furnish a gun-boat for 
Hyppolite, or to hold any of their acts to hâve been donc with intent 
that the vessel should be usea to commit hostilities against Légitime. 
It is obvions that a subséquent departure of this vessel from Samana up- 
on a hostile expédition against the forces of Légitime was necessarily 
contingent upon arrangements to be made by the government of the Do- 
minican republic, and could form no part of the présent intent with which 
• the vessel was fitted out in New York. .The case is within the décision 
pf the suprême court of the IJnited States in U. S. v. Quincy, 6 Pet, 445. 
The case of a vessel fitted out in New York to issue thence for the pur- 
pose of being armed at gea, ahd , then proceeding upon a hostile cruise, 
is hot before the court. The case in hand is simply the adventure of 
fitting out within the limits pf the United States, and sending thence to 
the port of Samana, for the sole purpose of a delivery there to the gov- 
ernment of the Dominican republic, a vessel capable of being converted 
there into a gun-boat. Such an adventure is, in my opinion, a com- 
toercial adventure not pfohibited by the statutes of the United States. 
It is, of course, true that thé fitters out of this vessel acted with knowl- 
edge that she was capable of being converted înto a gun-boat in Samana. 
Nb doubt they understood that she would be so converted upon her ar- 
rivai there. But there is no proof that they knew, nor is it seen how 
they could know, to what service she would be put by the Dominican 
repuhlic after her, conversion into a gun-boat at Samana. The case is 
ba^en of évidence as to the intentions of the govemment of the Domin- 
ican repUblio regardîng the Vessel, beyond the fàct of an inten.tipn to 
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make a gun-boat of her. It is possible that, when cbnverted into i. ^iin- 
boat at Samana, this vessel may be dispatched thence upoii soms hos- 
tile cruise. But for acts done in the port of Samana in connectioi. tith 
this vessel the government of that country, not the government ol the 
United States; is responsible. I am not aware that the government of 
the United States has undertaken to guaranty the discharge by thu Do- 
minican republic of its obligations of neutrality as regards the contend- 
ing factions of Hayti, and feel confident that the statute under consid- 
ération contains no provisions that can be resorted to for the protection 
of any prince, state, colony, district, or people against any such appre- 
- hended violation of its neutral obligations by the government of the Do- 
minican republic. It seems certain that a suspicion entertained by 
those who fitted out this vessel in New York that the government of the 
Dominican republic upon receipt of the vessel in Samana would conclude 
to viola te its neutral obligations is not sufficient tojustify a finding that 
the acts done by such persons in New York in fitting ont the vessel were 
done with that intent, which, under the stâtute, is the gistof the offenae. 
For thèse reasons the libelmUst be dismissed.' 



The Sidonian. 

United States v. I'he Sidonian. 

{Cfireuit Court, E. B. LouUiana. March 2, 1889.) 

Mabitimb Liens— Penalties fob Violation op "Passengeir Act. " 

The " passenger act " of 1883, (33 U. S. St. 188, ) § 4, requires tables and seats 
to be provided for the use of passengers at regular meals, and for violation 
déclares that the master shall be deemed guilty of a misdetneanor, and shall 
be dned not more than |500, and be imprisoned not more than six months. 
By section 13 the amount of the several fines and penalties imposed by the 
act on the master are liens upon the vessel, which may be libeled therefor. 
Held, that until a fine bas been imposed on the master in a criminal prosecu- 
tion for failure to provide tables and seats, a libel for such fine cannot be 
maintained. 

Iq Admiralty. . 

Libel filed by the United States against the steam-ship Sidonian, for 
violation by the master of the act of 1882 known as the "Passenger Act," 
(22 U. S. St. 186,) in not providing tables and seats for the use of emi- 
grant passengers, at their meals. It is sought to enforce as a lien against 

> An appeal was taken by the United States from the above décision, whiohappeai 
was afterwards ordered disoontinued by the attorney gênerai of the United States, on 
the flrst ground takèn by the above décision, i. e., that as the United States had reoog- 
nized neither of the Haytian factions as belligerents, this action could not be main- 
tained: ajid the Conserva was theroupon released from custody, and sailed on March 
19, 1889, for Samana. [fiar. 
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the vessel the amount of the fine which the government allèges has been 
incurred by the act of the master. An exception filed is to the effect 
that the action was prematurely brought, because there can be no lien 
for a fine imposed under the statute, until there has been a conviction, 
and the fine has been imposed in a criminal proceeding. In the dis- 
trict court the exception was sustained, and the suit dismissed. Libel- 
ants appeal. 

Charles Parlonge, U. S. Dist. Atty. 

Horace E. Upton, for claimant. 

Pabdee, J. In this case 1 bave carefully considered ail the authori- 
ties cited by the proctors, and some cases not upon either brief, The 
resuit is that I concur in the conclusion reached by the judge of the dis- 
trict court. The fourth section of the passenger act of 1882 provides 
that "for every willful violation of any of the provisions of this section 
the master of the "vessel shall be deemed guilty of a misdemeanor, and 
shall be fined not more than $500, and be imprisoned fora term not ex- 
ceeding six months." The thirteeïith section of the same act provides 
" that the amount of the several fines and penalties imposed by any sec- 
tion of this act upon the master of any steam-ship or other vessel carry- 
ing or bringing immigrant passengers, or passengers other than cabin 
passengers, for any violation of the provisions of this act, shall be liens 
upon such vessel. and such vessel may be libeled therefor in any circuit 
or district court of the United States where such vessel shaU arrive or de- 
part." The libel in this case is brought to recover the fine, which is a 
part of the penalty imposed by section 4 of the said act. 

The first question that occurs in the case is, what is the amount of 
such fine? It is not a suflBcient answer to say that the amount of the 
fine is in the discrétion of the judge, and that it can be determined in 
a suit in admirai ty as WeU as in a prosecution for the offense. The law 
having declared the offense to be a misdemeanor, and imposed as, a pen- 
alty therefor both fine and imprisonment, in the discrétion of the court, 
it would Seem that the amoUnt of the fine can only be determined by 
the court seized of jurisdiction to try the oflense, and on the trial and 
«onviction of the offender. In The Palmyra, 12 Wheat. 1, it was held 
that "where there is a forfeiture for acts donc which attaches solely in 
rem, or where there is both a forfeiture m rem and a personal penalty, 
the practice has been, and the law is, that the proceeding in reni stands 
independent of, and whoUy unatïected by, any proceeding in peraoïiam." 
The case of The Missouri, 3 Ben. 608, was an action where the owner and 
master were made subject to a penalty for a violation of the revenue laws, 
and the statute provided that "in every such case the master, or any 
other person having the charge or command of such ship or vessel, shall 
forfeit and pay a sum of money equal to the value of such goods, not 
included in such manifest;" and further provided that "in any case 
where a vesâel, or her owner, or master, or manager shall be subject to 
a penalty for a violation of the revenue laws of the United States, such 
vessel shall be holden for the payment of such penalty, and may be 
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seized and proceeded against Èumniàrily by libel to recover such pen- 
alty in any district court of the United States having jurisdiction of the 
offense."' Hère it will be seen that the vessel was made primarily liable 
for the penalty, and the same was one which could hâve been recovered 
in an ordinary action for debt. .The same may be said of the cases of 
The Qtteen, 4 Ben. 238, and of The Hdvetia, 6 Ben. 61. The cases of 
2%e Missouri, 4 Ben. 410, 9 Blatchf. 433, and The Quem, 11 Blatchf. 416,. 
are affirmations by the circuit court of the décisions rendered in the re- 
spective cases of The Missouri and The Qtteen, in the district court. , . The 
case of 27tc Snowdrop, 30 Fed. Rep. 79, was a case similar on the point 
in question to tiialt of The Missouri, supra. . The case of Pollock v. The Sea 
Mrd, 3 Fed. Rep, 513, was brought under section 4465 of the Revised 
Statutes, which provides that "it shall not be lawful to take on board of 
any steamer a greater number of passengers than is stated in the certiâ- 
cate of inspection, and for every violation of this provision the master 
or owner shall be liable to any person suing for the same, to forfeit the 
amount of passage money, and $10 foreach passenger, beyond the num- 
ber allowed;" and under section 4469 of the Revised Statutes, which 
provides tha.t'Hhe penalty imposed by section 4465, shall be a lien upon 
the vessel in each case;" and it was decided that the United States was 
not a necessary party to the suit instituted under thèse statutes, and that 
the languageof section 4469 gave a direct remedy in a^miralty against 
the vessel for the recovery of the penalty. The suit brought was by an 
informer, and the court, foUowing the décisions in the cases of The liÉs- 
souri and The Quem, supra, hdd that the suit was well brought. It ia 
to be noticed that the soit was one for which an action of debt would lie, 
and that the amount of the penalty was ôxed and determined by the 
statute. The case of Navigation Co. v. U. S., Taney, 418, was a suit 
brought by an informer against a vessel on the ground that she had for- 
feited the sumof $500 because her boUera and machinery had not been 
examined witbiu six months, as required by the act pf congress July 7, 
1838, the penalty being that "the owner or owners of said vessel shall 
forfeit and pay to the United States the sum of $500,-^one-half for the 
use of the informer, — and for which sum or sums the steam-boat or ves- 
sel 60 engaged shall be liable, and may be seized and proceeded against 
summarily iby way of libel in any district court of the United States hav- 
ing jurisdiction of the offense j?' and the eleventh section of the act pro- 
vided that "the penalties impoded by this act may be sued for and re- 
covered in the riâme of the United States in the district or circuit court 
of such district or circuit where the offense shall hâve been committed, 
or forfeiture incurred, or in which the owner or master of said, vegsel may 
réside, — onenbalf to the use of the informer, and theother to the use of 
the United States; or the said penalty may be prosecuted for by indict- 
ment in either of the said courts." The decree in the, district court was 
that the owners forfeit and pay; the sum of $500, and that the steam-boat 
be sold, and the proceeds brought into court, ; to pay the said forfeiture 
and costs ; the residue, if anyj, to be subjeet to the future order of the 
court In decdding the casôionappeal Chief JusticeTANSY said : 
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"A penalty of $600 çannot be recovered from the ownera in an admiralty 
proceeding by libel. The mode ôf proceeding in order to recover the penalty 
from them is by suit or inûictment, proceeded iq according to the forma pf the 
common law. This is the mode of proceeding provided for in the eleventh 
section of the law of congress, and in the form adopted by the district attorney. 
No judgment or decree for the penalty can be obtained against the owners pf 
the boat. Thô decree of the district court is erroneous» therefore, in this re- 
spect; but, 80 far as it directs the sale of the Tessel, the decree is correct, for 
the penalty for which the boat is liable may be recovered by a proceeding in 
rem against her without any proceeding against thé Pwners, or any decree 
against them. The case of The Palmyra, 12 Wheat. 14, is conclusive on this 
point." 

It will be noticed with regard to this case that the penalty sued for 
■was one which might hâve been recovered in an action of debt ; and, fur- 
ther, that, by the ternis of the act, the steam-boat or vessel was made 
primarily liable, and that authority was given to seize the said vessel, and 
proceed against it stimmarlly by way of libel. 

From thèse casea, it would seem clear that where there is a forfeiture 
for acts done which attaches solely in rem, or where therè is both a for- 
feiture m rem, and a personal penalty, or where a penalty is imposed upon 
a master or owner of a vessel for acts done or omitted by the owner or 
master, and the same is made a lien upon the ship, and is one that can 
be recovered in an action of debt, that the practice has been, and the 
law is, that the proceeding m rem stands independent of and unaffëcted 
by any proceeding in perscmam. In none of thèse cases, however, has 
it beén held that, where a statute provides that àny acts done or omitted 
to, be done by the master of a vessel shall be a misdemeanor punishàble 
by either fine or imprisonment, and the vessel is made secondarily, and 
not primarily, liable for the amount of any penalty incurred, a court 
of admiralty may enforce such secondary liability by a proceeding in 
rem, without référencé to the trial and conviction of the oÔender. The 
case of The Canddce, 1 Low. 126, was a case Under the passenger act of 
1855, and seems to bear directly upon the point involved in the case in 
hand. The first section of the said act provided as a penalty for its vio- 
lation: 

"EverySuch master shall bedeemed guilty of a misdemeanor, and, upon 
conviction therefor before any circuit or district court of the United States, 
shall, for eacb pasàënger taken on board beyond the limit afpresaid or the 
space afofresaid, be flned in the sum of $50, and may also be imprisoned, at 
tîie discrétion of the judgè before whom the penalty shall be recovered, not 
excèeding six months." 

• 

The sixth section of the said act provided that — 

"Any captain or master of any such ship or Vessel who shall willfully fail 
to f urnish and distribute such provisions, cooked as aforesaid, shall be deemed 
guilty of a misdemeanor, and, upon conviction therefor, before any circuit or 
district court of the United States, shall be flned not more than $1,000, and 
shall be imprisoned for a term not excèeding one year." 

The eighth section of the act provided that— 

"iPor a vlolationi of the third, fourth, or flfth sections of the act, that the 
master and o wuer or owners of any such vessel shall severally f orfeit; ^hd pay 
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to the Unltéd States the snm of $200 for each and every violation of, or neg- 
lect to eonform to, the provisions of each of said sections, and $50 for each 
and every violation or neglect of any of the provisions of the seventh section ; 
the same to be recovered by suit in any circuit or district court of the United 
States within the jurisdiction of which the said vessel may arrive, or from 
which she may be about to départ; or at any place within the jurisdiction of 
said courts, wherever the owner or owners or captain of such vessel may be 
found." * 

And the fifteenth section of the act provided that — 

"The àmount of the several penalties imposed by the foregoing provisions 
regulatingthecarriageof passengers in merchant vesscls, shall be liens on the 
vessel or vessels violating those provisions, and such vessel or vessels sliall be 
libeled therefor in any circuit or district court of the United States where such 
vessel or vessels shall arrive." 

The case before Judge Lowell was one for the violation of the first 
section of the act. In deciding the case, the judge said: 

"It is clear that the fifteenth section gives a right of action against the ves- 
sel itself, as well as against themaster and owners personally, to recover thèse 
sums or any of them ; * * * but to apply the fifteenth section to the fines 
which may be imposed upon themaster when oonvicted of a misdemeanor un- 
der the flrst or sixth sections is more difflcult. In the flrst place, the penalty 
is, or may be, partly imprisonment. By the sixth section, for willfu) failure 
to supply or distribute provisions, the master must be both flned and inipria- 
oned; and both are discretionary with the court, within certain limits, and 
both together are spoken of as a penalty; but it is a penalty wliich could net 
be enforced against a vessel. Tlie case, as applied to the first section, is not 
80 free frora doubt. Hère the fine is a fixed amount, and could be aseertained 
before conviction, and is called a 'penalty,' and whether there shall be any 
imprisonment for a violation of this section is discretionary with the judge; 
but, if irnprisonment is imposed, it is certain that both that and the fine are 
but one penalty for one misdemeanor, and no doubt they would hâve been so 
termed in this section if the context had required them to be mentioned to- 
gether, as it does in the sixth section. It seems, therefoie, that the, penalty 
imposed by this section is not of a nature to be recovered against thè vessel. 
But, even if we Could separate the pUnishmènt, and consider the fine by it- 
self, as the • amount of the penalty ' referred to in the fifteenth section, there 
would be great difficulties and objections remaining. Suppose this fine to be 
recovered of the vessel in the first instance, how could the master, on his trial 
for the misdemeanor, aval) himself of the fact? 2^^ot in bar certainly, for it 
is neither an acquittai nor a conviction; nor does it go to the whole of his 
punisliment. Or, suppose the master tried and acquitted, how could that 
judgment avail theownersof the vessel in, acivilsuitforthe penalty? Again, 
a lien is eomraonly, if not always, a seeurity for a civil debt or responsibility, 
including civil forfeitnres under the revenue laws. To hold a lien over the 
property of a wrong-doer as seeurity for a fine which may be imposed upon 
Mm, after conviction of the offense, is unusual, and would not often be usef ul, 
because the défendant always stands committed until his fine is paid, and this 
is the highest seeurity known to the law for any pecuniary liability; but that 
such a fine should be sued for before it is imposed, and against the goods of a 
third person. is surely without précèdent. Again, it is to beobserved that 
what I hâve called the ' civil penalties ' of sections two and eight may be re- 
covered by a Personal action as well as by proceedings against the ship, and 
are iinposed upon the owners as well as the master; but the fines of the first 
and sixth sections are imposed upon the master only, and are to be recovered 



THE SIDONIAN. 445 

oniy by indictmént, and no allusion is made in thèse two sections tô any other 
remedy, nor to a proceeding in the district where the vessel may be found. 
When, therefore, I consider the kind of penalty mentioned in the flrst sec- 
tion, which may be partly imprisonrnent, the person upon whom it is im- 
posed being the master only, the mode of its enforcement by a cri minai trial 
and sentence, the absence of allusion to any responsibility of the owner or 
vessel, in ait which respects it différa from the mère pecuniary civil penalties 
imposed by the other sections; and further, that the ordinary office of a lien 
is to be security for a debt or civil liability, and the great difflculty of apply- 
ing it, in fact, in aid of the criminal responsibility of a third person, and flnd 
that there are in thestatute many civil pecuniary forfeitures or penalties to 
which the flfteenth section, giving tliese liens, is properly and exacily ap- 
plicable, and that to the only and other criminal penalty mentioned in the act 
it cannot possibly be applied before conviction of tlie master, because the 
amount is not fixed until then, — I am constrained to concliide that it does not 
give a lien upon the vessel for the fines which may be imposed upon him for 
a violation of the flrst section of the act." 

By the passenger act of 1882 a violation of the first section on the 
part of the master is declared "a misdemeanor;" for any violations of 
the provisions of the second section "the master of the vessel shall be 
liable to a fine of $5 for each passenger carried or brought on the vessel;" 
for any violation of any of the provisions of the third section "the mas- 
ter of the vessel shall be liable to a penalty not exceeding $250;" for 
every willful violation of any of the provisions of the fourth section "the 
master of the vessel shall be deemed guilty of a misdemeanor, and shall 
be fined not more than $500, and be imprisoned for a term not exceed- 
ing six months;" for a violation of any of the provisions of the fifth sec- 
tion "the master shall be liable to a penalty not exceeding $250;" for 
any violation of the provisions of the sixth section "the master of the 
vessel shall be liable to a penalty not exceeding $250;" for a violation 
of the provisions of the seVenth section "the master shall be deemed 
guilty of a misdemeanor, and shall be fined not more than $100;" for a 
violation ôf the provisions of the eighth section "the master of the vessel 
shall be deemed guilty of a misdemeanor, and shall be fined not exceed- 
ing $1,000, and shall be imprisoned for a periqd not exceeding one 
year;" for the violation of any of the provisions of the ninth section 
"the master of the vessel shall be liable to a fine not exceeding $1,000;" 
for violation of the provisions of the tenth section " the master or con- 
signées of any vessel shall be liable to a penalty of $50;" and for a vio- 
lation of the provisions of the twelfth section "the master shall be deemed 
guilty of a misdemeanor, and may be fined not exceeding $1,000, and be 
imprisoned uot exceeding one year, and the vessel shall be liable to seiz- 
ure and forfeiture. " From this it is seen that the act provides for penal- 
ties which, in some instances, can be recovered against the master in 
an action of debt, and in other instances can only be recovered from the 
master in a proceeding by indictmént; and in one instance, in addition 
to the penalties imposed upon the master, it is proyided that the vessel 
shall be liable to seizure and forfeiture. The lien on the vessel for the 
amount of the several fines and penalties imposed by any section of the 
act and given by the thirteenth section may apply to ail the pecuniary 
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penalties împosed in the aot, excèpt the penalty imposed by tîie twélfth 
section^ whëre forfeiture 5f the Vèààel is added to the penalty imposed 
on the œaèteî?; but, if it does àb WWy , the ' vessêl îs not made primarily 
liflble 'for tte. peflialty, And wijile, it may be thaiunder the practice as 
approved by the adjudged oases the lien for ail those penalties against 
the master that are simply pecuniary forfeitures recoverable in an action 
of debt may be enforced in a proceeeding inreAi; regardless of any ac- 
tion m persoriam, it is clear that any lien which rnay exist for the iines 
that may be imposed on fhe master for those violations of the law de- 
clared to .^le'^mi^demeanors" cannot be enforced until after the amount 
thereof shall be determined by the proper court, in a criminal proceed- 
ing against the master. If the master does not owe, the vessel does not 
owè. To détermine whether or not the master owes a fine for a misde- 
meanbr, thére must be a criminal prosecution wherein the accused may 
bave the verdict of a jury. A decree will be éntered in this case dis- 
missing the libel. 



The Hddson City.* 

Bush «.The Hudson Ciry. 

(Ditlriet Court, É. D. New York. March 18, 1889.) 

Oolusion-^Stbam and Bail— NBOLiaBNCB. 

Â ferry-boat started out of ber slip ou a very dark night, at a time whea a 
passing car-float rendered it impossible for the pilot to see, bef ore be started, 
whether his course was clear, wbereby collision eUsued with libelant's sail- 
Ing VesBel, wblch was coming np from below outside of the car-float. Held, 
that the ferry-boat was to blâme for startiug under such circumstances, when 
a delay of a moment would hâve avoided the collision. 

In Admiralty. Action for damages for collision, 
-dfewwider <fc ksA, for libelant. 
BidcUe & 'Wa.rà^ for claimant. 

! 

Benedict, J. In this case thé évidence shows that the ferry-boat 
Hudson Gity, in a very dark night, started out from her pier in the North 
river upon one of her regular trips, just at a time when a large car-float 
loaded with cars was passing out from the slip below in such a direc- 
tion as to shut off the river below from the pilot's view. The pilot com- 
menced his trip upon the assumption that no vessel was in the way, but 
the moment the car-float passed out he saw the light of the libelant's sail- 
ing vessel, bound up the river from below. He at once stopped and 
backed, but it was too late, and the libelant's vessel was suuk. Upon 

'Reported by Edward G. Benedict, Bsq., of tha New York bar. 
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thèse facts, I am of the opinion that the Hudson City îs responsible for 
tbe collision^ because the pilot committed a fault in commeucing his 
voyage on a dark night, under circumstances which made it impossibk 
tbr him toknowwhether bis course waa clear, when a delay of a moment 
or two would hâve allowed the car-float to pass by, and the présence 
of the sailing vessel would bave at once been known. 

The case of Tke Jdva, 14 Wall. 189, relied apon by the claimants, 
differs from this in an important particular, it seems to me. There the 
Java, in a bright, clear day, in the course of her voyage, passed under the 
stem of a large school-ship. As she cleared the school-ship, a small ves- 
sel suddenly popped out from behind the school-ship, under the steam- 
er's bows, baving up to that moment been invisible to every one on board 
the Java, because behind the school-ship. That was held to be a case 
pf inévitable accident. Hère the fault on the part of the ferry-boat con- 
sistpd iix commencing her voyage in avery dark night, under circum- 
stances that rendered it ijnpossible for her pilot to see, before he started, 
whether his course was clear,, when a delay of a moment in starting out 
of the slip would bave avoided the collision. For a ferry-boat to start 
out of her slip in such a night, under such circumstances, is almost 
équivalent to starting out blindfold, and, in my opinion, it was a iault 
Botodo. The libelant must hâve a decree. 



The Clan MaçLbod.' 

MiLLABD et al. V. The Clan MacLbod. 

{Diitriei Oov/rt, E. B. Neia TorJc March 18, 1889.) 

SHTPPING— MaSTKB— POWBE TO CONTHACT. 

A contract made with a tug by a ship-master 60 miles at sea, that the tug 
shall take him into port, and about the barbor when required. and to sea 
again when his Tessel is ready, is Toid, as beyoud the scope of the master's 
authority. 

In Admiralty. 

Action against the bark Clan MacLeod, to recover the amount of an al- 
l^ed towage contract entered into by the master of the bark. 
WUeox, Adams & Macklin, for libelant. 
Owen, Gray & Sturgea, for claimant. 

Bbnedict, J. This is an action in rem against the bark Clan MacLeod 
to enforce a lien upon that vessel, supposed to bave been created by a 

'Reported by Edward O. Beuedict, Bs^., of the New York bar. 
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towagé contract èntered into by thé master of the shîp. It appears ilï 
évidence that the bark Clan MacLeod waa purchased by the claimant 
when she was ready to départ from Gravesend, Englandj for the port 
of New York. At the time of the purohase she was in charge of a ma^ 
ter, whom the claimant at once discharged by reasOn of drunkenness. 
The same night, however, the master saUed the vessel out of the port for 
New York. When he arrived some 60 miles off the port of New York, 
he was met by a tow-boat owned by the libelant; and he then made a 
contract with its master to employ the tug to tow the bark into the har- 
bor of New. York, and to tow her after her arrivai, if requested, in said 
harbor to any place therein, and as often as it became necessary for said 
vessel to change her location, and also to take her to sea when ready 
therefor, if desired; for which the master agreed to pay the sum of $400. 
The owner, having refused to acknowledge the contract or admit the rea- 
sonableness of the demand, offered to pay $100 for the towing into New 
York, but refused to pay more, whereupon this action was brought to 
recover the $400. In my opinion the contract entered into by the mas- 
ter was beyond the scope of his authority, for the reason that it was a con- 
tract for services not necessary at the time, aud as to the necessity for 
which in the future the master côuld know nothing. If he could be 
said to know that the ship must some time prooeed to sea again, he could 
not know that the owner would désire to bave her towed to sea, nor 
could he know whether any, and, if any, what towing of her would be 
required when in port. The contract was hardly more than a wager con- 
tract, and in my opinion was void, as being beyond the scope of a master's 
authority. The évidence as to the value of the services rendered shows 
that the $100 which was paid into court on the tender was sufBcient 
compensation for the work done. Let the libelant recover $100, less the 
costs in this action siûce ihe tender. 



ZAMBRINO V. GAL VESTON, H. & S. A. HT. CO. ^9 

Zambeino V. Galvbston, h. & S. A. Ry. Co. 
{Circuît Court, W. D. Texas, El Paso D. March 19, 1889.) 

Fbdehài. Coubts— Action betwbbn Alibn ând Cokpobation— Wherb Maik- 
tainable. 

Act March 8, 1887, provides that no civil suit shall te brought Derore the 
fédéral courts in any district ottier than that whereof défendant is an inhahit- 
ant, except where jurisdiction is founded only on diverse citizenship. The 
act of 1875 allowed suit to be brought also in the district in whieh défendant 
should be found. Plaintiff is a citizen of Mexico, and défendant is a Texas 
railroad corporation, whose principal office is in the Eastern district of Texas, 
out whose railroad extends into the Western district, in which it bas agents 
to trànsact its ordinary business. By Rev. St. Tex. art. 4130, defendant's 
public office shall be considered its domicile. By article 1198, subd. 21, de- 
fendant may be sued in any county into which its railroad extends, and pro- 
cess may be served on its local agent, (article 1333.) Eeld, that suit may be 
brought in the Western district. 

At Law. On exceptions to plea in abatement. 

A. 0. Wilcox, W. B. Sloan, and McGinnia & McGinnis, for plaintiff. 

Davis, BèaU & Kemp, for défendant, 

Maxey, J. Tliis suit was instituted by Pablo Zambrino against the 
Galveston, Harrisburg & San Antonio Railway Company to reco ver dam- 
ages resulting from personal injuries received by Zambrino in El Paso 
county, while employed as a laborer upon a construction train of the 
railway company, whieh was at the time engagea in thè work of repair- 
ing the road. Plaintifif is a citizen of the state of Chihuahua in the re- 
public of Mexico, and the défendant is a corporation created by spécial 
acts of the législature of this state. Sp. Laws Tex. 1870, p. 45 etseq.; 
Sp. Laws 1850, p. 194 et seq. A plea in abatement is filed by the défend- 
ant, in which is asserted its immunity from suit within this judicial 
district, and to this plea exceptions are interpôsed by the plaintiff. 

Several points hâve been raised in argument, mainly technical in their 
character, which, at the request of the parties, will not be considered, 
and the sole question to be determined may be thus stated: Is the de- 
fendant suable in the circuit court of the United States within the West- 
ern judicial district of Texas? It is averred in the plea that the domi- 
cile and principal office of défendant is located at the city of Houston, 
which is within the Eastern judicial district. The pertinent facts bear- 
ing upon the issue presented are agreed upon by the parties, and will be 
regarded as incorporated into the plea, and thus considered by the court 
in connection with the question of law to be decided. They are as fol- 
lows: The plaintiff is a citizen of Mexico, and bis cause of action arose 
in El Paso county, Tex. The défendant is a domestic railway corpora- 
tion, having its principal office at the city of Houston within the Eastern 
judicial district, and a railway Une extending from the city of Houston 
through the Western judicial district into the city of El Paso. At the 
latter place, and at other stations along the Une of its road, the défend- 
ant bas agents and servants through whom its usùal and ordinary busi- 
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ness of a raîlway common carrier is transacted, and upon whom process 
may be served under the laws of Texas. The act of congress, approved 
March 3, 1887, regulating the jurisdictionof the circuit courts, provides: 

"That the circuit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, 
at conimon law or in equity, where the matter in dispute exceeds, exclusive of 
interest and costs, the sUm or value of two thousand dollars, * * * in 
which tbere shall be a controversy between citizens of différent states, in 
which the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value aforesaid, or a controversy between citizens of the same state daini- 
ing lands under grants of différent states, or a controversy betvtreen citizens 
of a state and foreign states, citizens, or subjects, in which the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value aforesaid. 
* * * But no person shall be arrested in one district for trial in another 
in any civil action before a circuit or district court; and no civil suit shall be 
brought before either of said courts against any person by any original pro- 
cess or proceeding in any otber district than that whereof be is an inhabitant; 
but, wherethejurisdictiouisfoundedonly on the faut that the action is be- 
tween citizens of différent states, ,suit shall be brought only in the district of 
the résidence of either the plaintiff or the défendant." 24 St. at large, 552, 
653. See, also, 25 U. S. St. (1887-1888) pp. 433, 434. 

Excepting cases where jurisdiction is founded only on the fact thaï 
the action is between citizens of différent states, suit must, in pursuance 
of the act of 1887, be brought in the district of which the défendant is 
an inhabitant. Such vvas not the law as it aforetime existed in the act 
of March 3, 1875, and prier judiciary acts. The correspondipg provis- 
ion of the act of March 3, 1875, reads as foUows: 

"And no civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any otber district tiian that 
whereof he is an inhabitant, or in which he shall be found at the time of serv- 
ing such process or comihencing such proceeding." 18 St. at Large, 470; 
Pesty, Fed. Pro<S. (6th Ëd.) p. 131, § 6â9o!. 

The act.of 1875, in this particular, was a substantial re-enactment of 
the act of 1789, (Rev. St. § 739.) Ex.parte SchoUenherger, 96 U. S. 375. 
It will thus be seen that an important clause of the act of 1875 is left 
out of the act of 1887, to-wit: "Or in which he shall be found at the 
time pf serving such process or commencing such proceeding." It fol- 
lows that, if the défendant be suable in this district, such resuit springs 
only from the fact of local inhabitancy. 

Before discussing the question as to whether a domestic railway corpo- 
ration can be an inhabitant of any district other than that in which its 
principal office is located, it may be well to inquire into the gênerai ques- 
tion of jurisdiction,, proper, of this court, affecting corporations, as distin- 
guished from the mère place of suabUity; for it is weU understopd that 
the gênerai jurisdiction of the courts is not affected by an act of congress 
prescribing the place where a person may be sued. The latter is in the 
nature of a personal privilège çr exemption in favor of a défendant, and 
may, or may not, be waived, at bis élection. "If," say the suprême court, 
"the citizenship of the parties is sufiScient, a défendant may consent to 
be sued any where he pleases." Ex parte SchoUenberger,9Q U. S. 378; 
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U. S. V. Téléphone Oo., 29 Fed. Rep, 35; Fale9 v. Railway. Go., 32 Fed. 
Eep. 676. 

ïhe ^ct, regulating the jurisdiction of circuit courts, provides, that 
they shall hay^e original cognizance of civil suits in which there shall 
be "a controversy, between citizens of a state and foreign states, citizens, 
or Bubjects." Of the jurisdiction in this case, both as to subject-matter 
and the parties, there can be no doubt. As to subject-matter, suit is 
brought to recover damages in an amount exceeding $2,000. As afi'ect- 
ing the parties, the plaintiff is a citizen of a foreign state, and the défend- 
ant is a Texas corporation. Whatever doubts may hâve been formerly 
expressed by the courts, touching the citizenship of corporations for ju-» 
risdictional purposes, (^Strawbridge v. CuHiss, 3 Cranch, 267; Bank v. De- 
veaux, 5 Granch, 61 et seq.,) the question has been effectually set at rest 
by later cases and is no longer open to controversy. The présent doc- 
trine, as settled by the suprême court, is, "that where a corporation is 
created by the laws of a state, the légal presumption is that its members 
are citizens of the state in which alone the corporate body has a légal ex- 
istence; and that a suit by or against a corporation in its corporate name 
must be presumed to be a suit by or against citizens of the state which 
created the corporate body; and that no averment or évidence to the con- 
trary is admissible for the purposes of withdrawing the suit from the ju- 
risdiction of a court of the United States." Steam-Ship Go. v. Tugmnn^ 
106 U. S. 120, 121, 1 Sup. Ct. Rep. h^; RaUroad Go. v. Aoonte, 104 Ù. 
S. 12; RaUroad Co. v. Harria, 12 Wall. 81, 82; Pavl v. Virginia, 8 Wall. 
178; ilf«fi[erv.Z)ot(j8,94U. S.445; Gowlesv.Mercer Co., 7 Wn]l. 121; RaU- 
road Co. V. Wheel«r, 1 Black, 296, 297; Marshall v. RaUroad Go., 16 How. 
314 et seq.; RaUroad Go. v. Letson, 2 How. 497 et seq. 

Jurisdiction in the case existing, is the suit brought within the proper 
district? Référence has already been made to the act of 1875 and prior 
judiciary acts. Notwithstanding those acts, like the act of 1887, author- 
ized suite against a person in the district of which he was an inhabitant, 
as well (in this respect unlike the act of 1887) as where he niight be 
foundjit seems that prior to 1887, when corporation cases, involving the 
right of the corporation to be sued at a particular place, or in a state 
other than that of its création, were presented to the courts for détermi- 
nation, they preierred to rest their décisions rather upon the ground that 
the corporation was " found " within a certain district than upon the 
ground ofinhabitancy; and no décision of the suprême court has been 
found by me, or called to my attention, where the point was directly 
made and passed upon that a corporation is an inhabitant only of the 
etate by which it is created. A similar view is expressed by Judge 
Blodgett in the case of Manufaduring Go. v. Manufacturing Go. , 34 Fed. 
Rep. 820. It is a matter of some interest to note that, in the earlier cases, 
eeveral of the circuit courts deçlined to assume jurisdiction in suits 
against foreign (non-resident) corporations, although they were engaged 
in the conduct of their ordinary business in the state where the suit was 
brought, and had therein agents and servants upon whom process might 
be served. In the discussiooi of the question tfudge Gbesham uses this 
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language: "ït is too plain for argument that a corporation can not be 
found where it can hâve no légal existence," (Hume v. EaUroad Co., 8 
Biss. 34;) and equally emphatic is Judge Woodruff when he says 
"such corporation cannot be found out of the state wherein it is created, 
■within the meaning of the statute, and be served by or through its offi- 
cers." Myera v. Dm-, 13 Blatchf. 27. That view of the question was 
also taken by Mr. Justice Nelson and other judges, butit was completely 
overthrown by the suprême court in the case of Ex parte SchoUenberger, in 
which Mr. Chief Justice Waite, speaking for the court, says: 

"We are aware thiit the practice in the circuit courts generally has been to 
décline jurisdiction in this class of suits. Upon an examination of the re- 
ported cases in which this question has been decided, we flnd that in almost 
every instance the ruling was made upon the authority ofthe late Mr. Justice 
Nelson in Day v. Manufacturing Co., 1 Blatchf. 628, and Pomeroy v. Kail- 
road Co., 4 Blatchf. 120. Thèse cases were decided by the learned justice, 
the one in 1850, and the other in 1857, long before our décision in Railroad 
Co. V. Harris, supra, which was not until 1870, and are, as we think, in con- 
flict with the rule we there established. It may also be remarlied that Mr. 
Justice Nelson, as a member of this court, concurred in that décision. " 96 
U. S. 378. 

Since the case of Insurance Co. v. French, 18 How. 404 et seq., it has 
been uniformly held by the suprême court that a corporation " cannot 
migrate, but may exercise its authority in a foreign territory upon such 
conditions as may be prescribed by the law of the place. One of thèse 
conditions may bé that it shall consent to be sued there. If it do busi- 
ness there, it will be presumed to hâve assented, and will be bound ac- 
Cordingly." BaUroad Co. v. Harris, 12 Wall. 81. And it is further held 
that "a corporation of one state, doing business in another, is suable in 
the courts of the United States established in the latter state, if the laws 
of that state so provide, and in the manner provided by those laws." 
Insurance Go. v. Woodworih, 111 U. S. 146, 4 Sup. Ct. Rep. 864. The 
doctrine is clearly stàted in an able opinion rendered by Judge Jackson 
in the Téléphone Case, before cited, where the leading authorities are col- 
lected. 29 Fed. Rep. 85. 

The défendant, admitting the gênerai principle, established by the 
courts, that a corporation created by one state may be " found " and sued 
in another in the manner provided by the laws of the latter, contends 
that the rule in no wise affects the résidence or habitation of the corpo- 
ration; that its résidence or habitation is at the place of its principal of- 
fice, and cannot be elsewhere; and that suits against it must be brought 
in the district in which such principal office is located, that being the 
only place of which it can be an inhabitant. While Judge Blodgett 
iriclines to the view that a corporation must be held to be an inhabitant 
only of the place " where it bas its principal place of business, where its 
corporate offices and records are kept, and itS corporate meetings arelaw- 
fully held," he thus defines "inhabitant:" 

"An 'inhabitant' of a place is one who ordinarily is personally présent 
there, not merèly in interne, but as a résident and dweller therein. Holmes 
T. Railroad Co.,9 Fed. Kep. 229. 'Inhabitaùt:' One who dwells or résides 
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permanently in a place, or bas a flxed résidence, as distlnguished froin an oc- 
casional lodger or visiton' Impérial Bict. 'Inhabitant: 2. (Law.) One 
who bas a légal settlement in a town, city, or parish; a résident.' Webst. 
Dict. 'Inbabitant: A dweller or householder In any place.' Toml. Law 
Dict." 84 Ped. Eep. 818, 819. 

" Citizenship " and "résidence" are not synonymous terms, {Rohertson 
V. Cease, 97 U. S. 648,) although '.'résident" and "inhabitant" are usu- 
ally so regarded, {In re Wrigky, 8 Wend. 140; RooseveU v. Kellogg, 20 
Johns. 210; Broum v. Boulden, 18 Tex. 434; Bouv. Law Dict-tit. "Rés- 
idence;") and while a person may be said to hâve but one domicile, he 
may hâve several résidences, {Oi-awford v. Oaruthers, 66 Tex. 200; Brown 
V. Boxdden, 18 Tex. 434.) It is said by Mr. Morse in his Treatise on 
Citizenship, at page 99, that — 

" While an indlvidual can bave but one domicile, he may hâve raany rési- 
dences; the résidence may be construetive. * * * The word 'réside' is 
used in two sensés, — the one, constiuctive, technical, légal; the otlier, de- 
noting the personal actual habitation of individuals." 

The définitions given apply properly to natural, not artificial, persons; 
to individuals endowed with will and intelligence, rather than to mère 
créations of law. But corporations are held to be "inhabitants." Thus, 
"a corporation created by and doing business in a particular state, is to 
be deemed to ail intents and purposes as a person, although an artificial 
person, an inhabitant of the same state, for the purposes of its incorpo- 
ration, capable of being treated as a citizen of that state, as much as a 
natural person." RaUroad Qo. v. Letton, 2 How. 568. By the laws of 
Texas, "person" includes a corporation. Rev. St. art. 3140, subd. 2. 
Referring to the duty of corporations, imposed upon inhabitauts by the 
etatute of Heijry VIII. to repair bridges and highways, Mr. Chief Jus- 
tice Maeshall says that — 

"Under this statute those bave been construed inhabitants who hold landa 
within the city where the bridge to be repaired lies, although thty réside else- 
where." 

And further, on the same page, it is said: 

"Lord Coke says: «Every corporation and body politie residing in any 
county, riding, city, or town corporation, or having lands or tenements in any 
sbire, quœ propriis manibus et sumptibus possident et habent, are said to be 
inhabitants there, within the purview of this statute.'" Bank v. Deveaux, 
5 Cranch, 88, 89; RailroadCo. y. Letson, 2 How. 558. 

The English doctrine as to the competency of an American corpora- 
tion to acquire a résidence in England is stated by Justice Blacîkburn, 
in Newby v. Fire-Arms Co. In that case the défendant corporation had 
a place of business in England, and there de facto carried on its business, 
just as an English corporation might bave donc, but the princi par place 
of business and head office were in America. The court say: 

"Such a corporation does, for many purposes, réside both in England and 
In its own country. In the case of Iran Co, y. Maàlaren, 5 H. L. Cas. 459, 
Lord, St. Lhpnabds, taking a différent view 6f the facts from that taken by 
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Ziords BEÔtfortAM and Gbanworth, thonght the Scotch corporation was 
résident in En^land. We tliink that tliere is great good sensé in wliat Lord 
STiLEONAliDS States td betlielawonhis view of tli© facts. He says: 'If 
the ëervieé on the agent is right, it is becau se, in respect of their bouse of 
business in England, they bave a domicile in England, and in respect of their 
manufactory in Scotland they hâve a domicile there. ïhere may be two 
domiciles,' and two jurisdictiôns; and in this case there are, as I conçoive, 
two domiciles and a double soit of jurisdibtion, — one in Scotland and one in 
England;. and for the purpose of carrying on their business one is just as 
much the domicile of the corporation as the other.' The majoiity of the lords 
took a différent yiew of the facts, and thonght that. though the corporation 
possessed property in England, and had agents there, they did not carry on 
business there; but we do not find tliat they differed from Lord St. Leon- 
JiEDs' View of thé law, if they had agreed as to his facts; and in the présent 
case the fact is clear that the American compaiiy are carrying on trade tliem- 
selves in London, and therefore, we think, must be treated as résident hère." 
jCi. R. 7 Q. B. 293, 1 Moak, Eng. B. 326, 327. 

The suprême court lends récognition to the view that a corporation 
may bave "two domiciles and a double sort of jurisdiction," in the case 
oi ïnmrance Co. v. Woodworth. Mr. Justice Blatchfoed, speaking for 
the court, in a suit brought in the state of Illinois by a citizen of that 
State against a Massachusetts corporation, says: 

"In view of this législation and the policy embodied in it, when thIs cor- 
poration, not organized under the laws of Illinois, has by virtue of tliose 
laws a place of business in Illinois, and a geneinl agent there, and a résident 
attorney there for the service of process, and can be compelled to pay its debts 
there by judicial process, and has issued a policy payable on death to an ad- 
ministrator, the corporation must be regarded as having a domicile there in 
the sensé of thé rule that the debt on the policy is assets at its domicile, so as 
to upbold the grant of lettei.8 of administration there." 111 U. S. 145, 4 Sup. 
a. Bep. 864. 

It is apparent, from an examînation of the Woodworlh Case, that a 
corporation can not only hâve a domicile in the state of its création, but 
for certain purppses, jurisdictional in their nature, it may bave an ad- 
ditional one in some other state. Two domiciles being admitted, the 
conclusion is evidèût that it may be a résident or an inhabitant of two 
or more states. Indeed, the assumption seems to me to be unsound, 
which dénies the existence of a double habitation. "AU that there is," 
say the suprême court, "in the légal résidence of a corporation in the 
state of its création consists in the fact that by its laws the corporators 
are associated together and allowed to exercise aa a body certain func- 
tiona, with a right ôf succession in itâ members. Its officers and agents 
conëtitute ail that is visible of its existence; and they may be authorîzed 
to act for it without, as well as within, the state. There would seem, 
therefore, to be no Sound reason why, to the extent of their agency, they 
should not be equally dèemed to represent it in the states for which they 
are rjeapectively appointed, when it is called to légal responsibility for 
^beir transactions," St. Clair v. Cox, 106 U. S. 355, 1 Sup. Ct. Rep. 
354; In his work on Removal of Causes, at page 38, Judge Speer adopts 
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the view that a corporation, while it can only be a citizen and baye îts 
l^al résidence in the state which créâtes it, may through its agents be- 
come an inhabitant of several states, so that it may be sued." 

It is alsQ said by the suprême court, speaking of a corporation: "This 
idéal existence is considered as an inhabitant when the gênerai spirit and 
purposes of the law require it." And the court propounds the question: 
" If it be so for the purposes of taxation, why is it not so for the purposes ■ 
of a suit in the circuit court of the United States, when the plaintiff has 
the proper résidence?" 2 How. 559. The inquiry may be further ex-, 
tended. Do not the gênerai spirit and purposes of the law require a 
foreign corporation to be an inhabitant of a state when it has agenta who 
tranaact its corporate business there, and when, under the laws of that 
state, it may be sued there, and service of process had upon such resi-: 
dent agents? To deny its inhabitancy, under the circumslances named, 
would deprive the circuit courts of jurisdîction in an important clags of 
cases, whick it is thought was never intended by congress in the enact- 
ment of the law of March 3, 1887. For example: An English land,; 
insurance, mortgage, or cattle company, doing business in Texas through 
the médium of its agents, has the right to invoke the aid of the circuit, 
courts to enforce its rights of property in a suit against a citizen of Texas. 
But if the corporation be, as urged by the défendant, an inhabitant onlyi 
of England, the same courts would be powerless to extend relief to the 
Texas citizen. Such seems not to be the doctrine of the English courts, 
nor of the suprême court of the United States. If I understaîid the dé- 
cisions, in my judgment, it is going too far to suppose that the circuit 
courts are stripped of their jurisdiction, in cases of that character, by the 
mère omission in the act of 1887 of the words, contained in the aot of 
1875,— "or in which he shall be found at the time of serving such pro-i 
cess, or commencing such proceeding." 

The défendant, however, insists that the question has been settledr by 
the suprême court and several of the circuit courts in the foUowing casçs: 
Ex parte SchoUenberger, mpra; Railroad Co. v. Kooniz, 104 U. S. 11; FiM 
V. EaUroad Oo,, 37 Fed. Rep. 66; Denton v. International Go., 36 Fed. 
Rep. 1, and Fales v. Raûway Co., 32 Fed. Rep. 673 ef seq.; and there 
may be added, Inswrance Co. v. Franm, 11 Wall. 216. It may be adr 
mitted that the circuit court décisions go to the extent claimed for them 
by the défendant, but, with due respect be it said, I am unable to con- 
cur either in the reasoning of the judges, or in the déductions drawnby 
them from the décisions of the suprême court. They rely mainlyupon 
the Cases qf SchoUenberger and Koontz, In MUi v. Railroad Go. , Judgo 
LÀcjOMBK says: 

"Analogy would indicate that the place of its inhabitancy is to be aseeri 
tained in the same way as its citizenshlp, and such is the expressed opinion o£ 
the only suprême court décisions bearing upon the pol;/:. Sx parte: SchoileU' 
berger, 96 U. S. 377; Railroad Co. v. Koontz, 104 U. S. 11. * * * To 
sustain any action in this district plaintiff: m ust show that the defendant's lé- 
gal habitation is hère. This he cannotdo unless the rule for ascertaining tba 
oitizenship and résidence of corporations laid down by tbe suprême court va. 
the cases citedis departed from." 37 Ped. Kep. 66. : i .. 
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By referring to the Scholknberger Case it will be seen that the suprême 
court waive a décision of the question touching the inhabitancy of the 
corporation. At page 375 the court expressly say: 

"It is uimecessary to inquire whether thèse several companies were inhab- 
itants of the district. The requirements of the law, for ail the purposes of 
this case, are satisfleii if they were found there at the time of the commence- 
ment of the suits." 

In Raûrôad Co. v. Koontz the question was one of citizenship, and the 
pointruled, by the court ofappeals of Virginia, was, that the company was 
a corporation of that state, and therefore not eiititled to reniove the suit 
to the circuit court. This ruling was reversed by the suprême court of 
the United States, and it was there held that the company was a Mary- 
land corporation, and for the purposes of jurisdiction a citizen of that 
state, and, hence, that the suit was removable. If the language of the 
court be taken in connection with the facts of the case and the question 
presèrited, it is apparent that nothing more was, or intendeii to be, de- 
termined than to define and fix the citizenship of the railroad company 
for jurisdictional puTposes. Mr. Chief Justice Waite, delivering the 
opinion of the court, says: 

"A corporation may for the purposes of suit be said to bë born where by 
law it is created and organized, atid to réside where by or under the authority 
of its charter its principal office is. A corporation, therefore, created by and 
organized under the laws of a particular state, and havlng its principal office 
there, is, under the constitution and laws, for the piirpose of suing and being 
sued, a citizen of that state, possessitig ail the rigiits, and having ail the pow- 
ers, its charter cbnfers. Itcannot migrate nor change its résidence without 
the consent, express or implled, of its state; but it may transact business 
wherever its charter allows, unless prohibited by local laws. Suoh bas beeu 
for a long time the settled doctrine of this court, ' It na ust dwell in the place 
of its création, and cannot migrate to another sovereignty,' " KM U. S. 12. 

It appears to my mind that by the use of the word "migrate," the 
same employed by Mr. Chief Justice Taney in Bank v. Earle, 13 Pet. 
588, 599, the court simply intended to convey the idea that it was in- 
compétent for a corporation to change its status of citizenship, as fixed by 
the state of its création, without the consent lawfully given of proper state 
authority. And the same may be said of the Francis Case, which, in es- 
sential respects, is quite similar to the Case of Koontz. In that, the ques- 
tion was one of citizenship, arising upon a pétition to remove the suit 
to the circuit court. The removing party was a New York corporation, 
but an effort was made to remove the suit by virtue of corporate citizen-f 
ship in Mississippi. The court say, in denying its right to remove: 

"The déclaration avers that the plaintiff in error (the défendant in the court 
below) is a corporation created by an act of the législature of the state of New 
York, located in Aberdeen, Miss., and doing business there under the laws 
of the state. This, in légal effect, is an averment that the défendant was a 
citizen of New York, because a corporation can hâve no légal existence out- 
side of the sovereignty by which it was created. Its place of résidence is 
there, and can be nowhere else. Unlike a natural person, it cannot change its 
domicile at will; and although it may be permitted to transact business where 
its charter does uot operate, it cannot on that account acquire a résidence 
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there. As, therefore, the déclaration is on its face bad in not showing that one 
of tlie parties to the suit was a citizen of Mississippi, it follows tiiat the trans- 
fer of the cause was not authorized by law." 11 Wall. 216. 

It will be observed that, the exact question in the case was whether 
the corporation was a citizen, not résident, of Mississippi, for the fact of 
résidence was entirely immaterial, as citizenship, not résidence, confers 
jurisdiction upon the circuit courts. 

The settlement of a disputed question bj"^ the suprême court should àl- 
ways find ready acquiescencé on the part of the inferior courts; and, in 
this instance, the court would cheerfully yield to superior authority if 
that authority had decided the point at issue. " But," employing the 
language of Judge Sawyeb in treating of another controverted question, 
"I cannot, after a fuU considération of the case, satisfy myself that the 
suprême court designed the décision to be so far-reaching in its effects." 
Holmes \. Railroad Co., 9 Fed. Rep. 242. The précise point involved 
hère was not passed upon by the suprême court in any of the cases to 
iWhich référence has been made, and aUhough some of the gênerai lan- 
guage employed by the court, considered by itself, lends partial sanction 
to.the view urged by counsel, still the rule is recognized that "the lan- 
guage of a judicial opinion must be considered with référence to th'è case 
decided," (Id. 243;) and, thus considered, it is perfectly clear the su- 
prême court has not decided that a corporation, owing its corpora te exist- 
ence to the laws of a single state, may not, for jurisdictional purposes, 
be an inhabitant of a state other than that of its création. 

The décisions, it is well to remark, upon which counsel rely, treat of 
foreign corporations, and référence will now be made to a différent Une 
of authorities, where the rule is appliçd as to domestic corporate bodies. 
Thus it is said by Judge Blatchford, in Truch Co. v. Railroad Co.: 

" Although this suit is one not of a local nature,— that is, is what, if it were 
. a suit at law, would be a transitory action, — yet the aet has no application to 
a case where a single défendant résides as fully in ail the districts in the 
state as in any one of them. A corporation, if it can be properly said to 
' réside' at ail, résides in ail the districts of the state creating it." 10 Blatchf. 
307. 

The suprême court of New York say: 

"It is only upon the notion that the corporation might be treated as an in- 
habitant of Washington county that he (the justice) could entertain jurisdic- 
tion at ail. In my judgmenta railroad corporation, whose road passes through 
two or more counties, may be sued before a justice in either county, provided 
the process can be served on the proper offlcer in such county. A railroad 
Company raust be treated as an inhabitant and freeholder in each county where 
its track is laid." Sherwood v. Railroad Co., 15 Ba.Th. 6b2. 

In Bristol v. Railroad Co. the suprême court of Illinois apply a similar 
rule as to the résidence of a corporation: 

"The résidence of a corporation — if it can be said to hâve a résidence — is' 
necessarily where it exercises corporate functions. It dwells in the place 
where its business is done. Itis located where its franchises are exercised. 
It is présent where it is engaged in the prosecution of the corporate enterprise. 
This corporation has a légal résidence in any county in which it opérâtes the 
road, or exercises corporate powers and privilèges. In légal contemplation. 
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it résides in thé countiea througb whioh its road passas, and in which it trans< 
actsits business." 15111.437. ; 

The rule is thus stated by the suprême court of Missouri: 
"Thèrêcan be no doubt that, wlthln the lîmits of the state which grants 
the charter, a corporation may hâve a spécial constructlve résidence in more 
places than one, so as to be chargea with taxes and dues, and be subjected to 
the local jurisdiction where its offlcers and agencies are actually présent in 
the exercise of its franchises and in carrying on its business; and the légal 
résidence of a corporation is not necessarily confined to the locality of Its 
principal oÉce or place of business. It dépends on the oflacial exhibition of 
légal and local existence, and its place of résidence may be wherever its cor- 
porate business is donc." City of St. LoiCis v. Ferry Go., 40 Mo. 5S6, 587; 
citing Glaizev. Railway Co., 1 Strob. 70; Cromwell v. Insurance Co., 2 liich. 
Law, 512. 

The sanie court, in Slavens v. Ràilroad Go., following the rule announced 
in the forègoing case, use the language: 

"It seems to me upon a fair construction of the statute that a corporation 
iis a rtesidehtof the county through which its line of road passes, and in which 
it bas an agent upon whom process can be served, and wliere suits are author- 
ized to be commienced. It is true, upon this question there hâve been contra- 
dictoi^ décisions." 51 Mo. 309, 

At page 310 the court refer to Baldmnv^ Raûroad Cb., 5 lowa, 618, and 
Bichardaon V. Eailway Co.,8 lowa, 260, as having followed and afBrmed 
the doctriie. Raûroad Go. v. Coaper, 30 Vt. 476, and Thcm v. RaUroad 
Co., 26 N. J. Law, 121, 124, seem to hold a différent rulé, either directly 
or inferehtially. The exact points decided by those cases, however, may 
be easily ascertained by referring to the décisions themselves. 

Thére iS no fixed meaning attàched, by the laws of this state, to the 
term "résidence" or "habitation" of a railway corporation. "Every rail- 

■ load or other corporation, organized or doing business in this state under 
' the làws or authbrity thereof, shall hâve and maintain a public ofiBce or 

place iri this state for the transaction of its business, where transfers of 
stock shall be made," etc. Const. art. 10, § 3. And by statute it is 
declared, that "every ràilroad corporation shall bave and maintain a public 
ofiSce at some place upon the line of its road in this state, "(Rev. St. art. 
4115;) and "the public office of a ràilroad corporation shall be considered 
ûie domicile pfsuch corporation," (Id. art. 4120.) The public office 
may be changed "at pleasure" by publication of notice for a stipulated 
time. Id. art. 4118. While the laws do not provide that a ràilroad 
corporation may bè a résident Or inhabitant ôf any particular county, 
' otherwise than by declàring the public office to be its domicile, it is, by 
statute, made suable "in any county through or into which the ràilroad 
ofbuch corporation éxtends or is opéra ted," (Rev. St. art. 1198, subd. 21,) 
and "citation may be served on the président, sécretary, or treasurer of 

■ such company or association, (ihcorporated company or joint-stock asso- 
ciation,) or upon the local agent representing such company or aêsocia- 
tipn in the county in which suit is brought, or byleaving a copy of the 
same at the principal office of the companv during office hours," (Id. art. 

,1223.) 
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The road of défendant extendg into ftnd through thîs jiidîcîàli dis- 
trict. It bas local agents, hère, who transact its ordinary corporate 
business. It may be sued hère under the laws of this state, and process 
is authorized to be served upon agents representing it hère. The fàçt that 
it bas its principal oflScein the Eastern district, and that, ther6fore,.it is 
constructively an inhabitant thereof, should not exempt it from suit in 
this district. In my judgment the gênerai spirit and intent of the. law 
ïequire the défendant, for jurisdictional purposes, to be an inhabitant 
of this district; and I hold that it must be so regarded within the mean- 
ing of the act of congrèss. The exceptions to the plea in abatemënt will 
therefore be sustained. It is a matter of regret that the amount in con- 
troversy is not sufficient to authorize a revision of the judgment by the 
suprême court, whose décision of the question is essential to the estab- 
lishment of a fixed and uniform rule. 



DUNLEVY V. DUNLEVY d d. 
(Circuit Court, V. D. lîlinoit. March 14, 1889.) 

1. EQurrr— Bill of Rbview. 

Â bill to set àside à decrée flied af ter the làpse of a greater period thàn tbat 
allowed for a writ of error or appeal from snch decree cannot be treated as a 
bill of review. It is d o excuse for the de] ay that, af ter entry of the decree, suit to 
enforce the same equitie^ claimed in the flrstsuitwas brought in a state court. 
On such bill, errors whidh may hâve been committed in the entry of the de- 
cree cannot be inquired into. ' 

S. Bame— Pbaoticb— Sbbvice of, Papbrs. 

A rule to plead to a cross-bill was presented personally to the active mem- 
ber of the flrm of-the solicitors of the défendant in the cross-bill, and service 
vas admitted by his clerk by his directions. Â clerfc of such flrm had told 
défendant in the cross-bill that he (the clerk) would not acknowledge service 
of the cross-bill, and, if défendant was served, such clerk would attend to h, 
but it dîd not appear that complainant in the cross-bill, or his solicitor, knew 
of such conversation or understandlng. A non résident solicitor hadatso 
been retained by défendant in the cross-bill, and had appeared in the case. 
Défendant knew of the tiling of the cross bill. and espected to be required 
by notice on process to make défense. Meld, that the service was sufflcieni 

8. Samb. 

Thpugh it were insuflScient to attempt to compel the appearance of défend- 
ant in the cross bill by anything lésa than personal service of the subpœna, 
and a decree on the cross bill was entered by default, the error could be rem- 
edied only by bill of review or appeal. 

4 Baue. 

Defendant's solicitor testifled that he did not think a notice served on hiqi 
contained a clause that a tinal decree would be asked for, and that he would 
nothnve admitted service had the clause been included. The letter-book of 
the solicitor serving the notice showed an impression copy of the notice, with 
the clause copied as part of it, and the solicitor testihed that an impression 
copy was served. Two impression copies were taken. The clause was evî- 
dently written after the notice had beett otherwise completed, bot in the 
san^ç hand, and with the same ink. lleld, that it sufficiently Appeared; that 
the clause was in the notice served. 

S. Samé— Fratjd. 

Défendant and his co-defendant in thé cross-bill, an attorney, occupied hds- 
tile positions, wd it was the common inlerest of such co-defendànt and com- 
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plainant in the cross-bill to act together to defeat défendant. The person 
servlng the crosB-bill as the solicifor of the complainant therein testifles that 
complainant directed him to do so, though some years later complainant 
Btateid that he knew nothing about it, but he made no complaint against it. 
The cross-bill was such as would naturally be employed in the case. In a let- 
ter subsequently written by complainant he asked advice concerning the em- 
ployment of his alleged soliciter in another matter. Défendant and com- 
plainant in the cross-bill lived near each other, apd défendant was represented 
by able solicitors. Held, that though the co-defendant might hâve advised 
the-flling of the cross-bill, and assisted in its préparation, the allégation that 
he f raudulently procured its filing without the Itnowledge of the complainant, 
snd procured the default of the défendants and the entry of a decree therein 
and f raudulently imposed on the court in flling it and obtaining a decree, was 

not Bustainéd. 

t 

In Equity. 

Bill by Francis Dunlevy against John C. Dunlevy and others. 

H. S. Monroe, for complainant. 

/. 0. Dunlevy, for défendants. 

Blodgett, J. This is a bill to set aside a decree entered on the 20th 
of December, 1878, in a cause then pending in this court, wherein the 
présent complainant, Francis Diinlevy, was complainant, and the présent 
défendants John C. Dunlevy and William P Kerr were défendants, and 
in which a cross-bill had been filed by Kerr against the two Dunlevys. 
It appears that in February, 1869, the complainant, Francis Dunlevy, 
..niade a contract with the défendant William P. Kerr, by which he (Dun- 
levy) was to acquire an interest in a tract of land then owned by Kerr, 
lying south of the city of Chicago, and which has since become a ipart 
bf thé park system of the city, and by subséquent dealings between Fran- 
cis" and John C, Dunlevy the control and management of this contract 
was assigned by Francis to John C. ; and some time after this transfer to 
John C. sudh différences arose between Francis on the one part and John 
C. on the other part, in regard to the interest of Francis in this land cov- 
ered by thë contract with Kerr, and the dealings between Francis and 
John C. Dunlevy subséquent to the making of such contract, that oa the 
lOth day of January, 1874, Francis Dunlevy filed a bill in this court 
against John C. Dunlevy, charging, in substance, that by reason of cer- 
tain dealings between himself and John C. he had again become entitled 
to the entire benefitof the contract with Kerr, and was entitled to a re- 
assignment trom John C, to himself of the Kerr contract; that John C. 
had, on request, refused to make such reassignment, and refused to ac- 
count for the profits which he had made from the Kerr contract; and 
pràyèd' for an accounting for the profits alleged to haVe been made by 
'John Ç. Dunlevy from his dealings with Kerr in regard to the said lands; 
*nd aiso that John C. Dunlevy be required to reassign said contract to 
•the complainant, Francis Dunlevy. This bill was subsequently amended 
by hiàkîng Kerr a party défendant, with averments charging that Kerr 
and John C. Dunlevy were confederating and combining together to de- 
fraud the complainant, Francis, in the premises, and praying a spécifie 
performance of the contract by Kerr. Both John C. Dunlevy and Kerr 
answered the bill, denying ail rights and equities claimed therein by 
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Francis in the land in question, and on the 3d of April, 1876, Kerr, by 
ieave of court, and after notice to the complainant's solicitors, filed a 
cross-bUl, praying a decree adjudging that Francis had no rights or 
claima to the land in question, or to any part thereof, and , asked for a 
decree canceling the said contract so œade in February, 1869, between 
Kerr and said Francis. Francis and John C. Dunlevy were made de- 
fendants to this cross-bill, but neither of theni answered, appeared, or were 
eerved with process, so far as the records show, except that the records 
do show that on the 21st of July, 1876, an order was entered in the 
cause, both parties being represented in court at the time by their re- 
spective counsel, appointing an examiner to take testimony in the case 
under the sixty-seventh rule, both as to the bill and cross-bill; and on 
the 23d of January, 1878, a rule was entered by the court requiring the 
défendants in the cross-bill to plead, answer, or demur to the same by 
the first Monday in March then next, and on the same day a copy of 
this rule was served on the solicitors of both défendants in the cross-bill. 
No plea, answer, or demurrer to the cross-bill was filed by either défend- 
ant within the time fixed by the rule, and on the 6th day of March, 1878, 
which was the first Monday in said month, the default of both Francis 
and John C. Dunlevy to the cross-bill was entered, and the matters 
therein charged taken as confessed and true against them. On the 14th 
day of May, 1878, the firm of Walker, Dexter & Smith, who had filed 
the bill, and who up to that time had appeared as solicitors for the com- 
plainant, Francis Dunlevy, by Ieave of court, withdrew their appearance 
as such solicitors, and the firm ofMcCagg, Culver & Butler entered their 
appearance as solicitors for said complainant; and on motion of the so- 
liciter for Kerr the cause was referred to one of the masters in chancery 
of this court, to examine and repart what relief Kerr was entitled to un- 
der the cross-bill; the same master having before that time beenap- 
pointed examiner in said cause, to take the testimony under the sixty- 
seventh rule in equity. On the 15th of July, 1878, Messrs. McCagg, 
Culver & Butler withdrew their appearance as solicitors for the complain- 
ant, Francis Dunlevy, and Messrs. Tuley, Stiles & Lewis were substituted 
in their place by an order of court upon the record, and also filed their 
appearance as solicitors for the complainant. On the 13th of December, 
1878, notice was served by the soliciter of Kerr on Tuley, Stiles & Lewis, 
solicitors for the complainant, stating that he would on the 16th day of 
the same month, at 3 o'clock in the afternoon, move the master to whom 
the said cause had been referred to report to the court the relief to which 
Kerr was entitled, and that he would also move the court to enter a de- 
cree in said cause instanter, and on the 20th day of December, 1878, a 
final decree was entered, reciting, in substance, that the cause had, on 
that day, been brought on to hearing on the original bill and answers 
thereto, and the cross-bill of Kerr taken as confessed, and upon the 
proofs taken in the cause, and finds that the complainant in the original 
bill, as amended, is not entitled to the relief he bas therein prayed; that 
the allégations of the cross-bill bave been confessed by the défendants 
thereto; and that the contract of February 2, 1869, betweén Kerr and 
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Francis Dunlevy has beeû fully petformed and satisfied; and that two 
contracts between John C. and FÏanûis Dunlevy, referred to in the orig- 
inal bill, were executed without légal considération as to Francis Dun- 
levy, and in fraud of the rights of Kerr, and are null and void and mère 
cloùds upon the title of Kerr, and the original and amended bill of Fran- 
cis Dunlevy was dismissed out of court for want of equity, and decrees 
that said two contracts between Francis and John C. Dunlevy be can- 
celed and decreed to be null and void. 

The bill in this cause was filed on thé 3d day of January, 1885, and 
an amended bill was filed on the 4th of March, 1885, and in this last 
bill, as amended, it is charged, in substance, that the decree in the for- 
mer case is erroneous, and contrary to the proof as shown by the record; 
that said decree was obtained and caused to be entered by reason of the 
fraudulent practices and conduct of the défendant John C. Dunlevy; 
and prays that the said decree so entered in the former case on the 20th 
of Decembèr, 1878, may be set aside. This bill has been auswered by 
ail the défendants denying ail errors in the proceedings in the original 
Case, and denying that the decree complained of was obtained by fraud, 
and the case brought to hearing upon the pleadings and proofs. 

As a bill of review to set aside this decree for error ai)parent upon the 
face of the record this bill can hâve no standing in court, because it was 
not filed in apt time, the authorities ail agreeing that such a bill must 
be filed within the time in which the defeated party could prosecute an 
appeal or writ of errbr from the decree complained of, {Thomas v. Brocken- 
broughf 10 Wheat. 146; Wkiâng v. Bank, 13 Pet, 6; Kennedy v. Bank, 
8 How. 604,) while hère over six yèars had elapped from the entry of 
the decree before the filing of the présent bill, and no excuse is shown 
for the delay, even if an excuse could be considered. It is true it ap- 
pears by the proof that after this decree was entered the complainant 
brought a suitagainst Kerr in a court in Ohio, to enforce the saine eq- 
uities clainied in the original suit, but this is no excuse for the delay 
which occurred between the time of the final decree in the original cause 
and the filing of the présent bill, so that this cannot be treated in any 
sensé as a bill of review, or the court asked to look into the errors which 
the court may bave committed in the entry of the original decree; it, be- 
ihg enough, I think, to say that if the decree complained of was entered 
without sufiicient proof, or in violation of any of the rules of procédure 
pf ,the court, the reniedy for such errors should hâve been sought by an 
àppeal.orby a bill of review filed inapt season,the case being one which 
the court had an undoubted right to hear and détermine. BulL N. P. 
-66; Buckmaster v. Carlin, 3 Scam. 106; U. S. v. Arredondo, 6 Pet. 709; 
' Young v, Lorain, 11 II). 637; Vuorhees v. Bank, 10 Pet. 449: Suitterlin v. 
Jnaurance Co.v 90 111. 483. 

This bill, therefore, I think can only be treated as a bill to set aside 
.the decree complained of for fraudulent practices on the part of the de- 
fendants in obtaining the same. The allégations or spécifications of fràud, 
ti^hich bave bèen argUèd by counsel, and upon which proof bas been ad- 
duced, may be for cônvenience arranged under three heads: 
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(1) That the notice of entry of the rule to plead, answer, or demnr to 
the cross-till w$s served only on Mr. Dexter, of the firm of Walker, Dex- 
ter & Smith, the complainant's solicitors. 

(2) That the notice served on Tuley, Stiles & Lewis, as complainant's 
solicitors, on the 13th of December, 1878, stating that Kerr'â solioitor 
would ask for the filing of the master's report, did not contain the clause 
stating that complainant in the cross-bill would move the court for a final 
decree instanter. 

(3) That John C. Dunlevy fraudulently caused the cross-bill to be filed 
without the direction or knowledge of Kerr, and procured the default of 
the défendants thereto and the entry of the decree thereon, while he (John 
C. Dunlevy) was in fact the trustée of the complainant, Francis Dunlevy, 
and that the said John C. Dunlevy fraudulently imposed uponthe court 
in filing the cross-bill and in obtaining the said decree. 

As to the first charge, the proof shows that the original bill was filed 
by Messrs. Walker, Dexter & Smith, as complainant's solicitors, and the 
complainant himaelf testifies that they were employed with his knowl- 
edge and paid from his funds by Mr. Howards Priestly, who, at that 
time, had some interest in, or lien on, whatever title the complainant had 
to the lands in question. The names of thèse solicitors appear upon the 
bill and in the proceedings of the cause up to the 14th day of May, 1878, 
and the proojf shows, without contradiction, that the notice of the entry of 
the rule to plead, answer, or demqr to the Kerr crpss-bill was presented 
personally to Mr. Dexter, the active member of that firm, and service of 
the notice admitted by Mr. Allen, a clerk of the firm, by the direction 
of Mr. Dexter; and it may well be asked, I think, what more could the 
complainant in the cross-bill do for the purpose of serving this notice on 
complainant's solicitors? It is true that complainant testifies that Mr. 
Sibley told him (complainant) that he (Sibley) would not acknowledge 
service of 4he cross-bill, and that, if he (complainant) was served, that 
he (Sibley) would attend to it. Mr. Sibley nowhere appears upon the 
record as an attorney or soliciter in the case, but the court may say from 
its own knowledge, as well as from what appears in the testimony, that 
Mr. Sibley was up to the time of his death, some time in the spring of 
1876, a clerk for Walker, Dexter & Smith, and whatever conversation or 
arrangement complainant had with Sibley must be presumed to hâve 
been with him as the représentative of the solicitors whose names appear 
upon the record in complainant's behalf. This mère talk between com- 
plainant and Mr. Sibley is not enough to invalidate or defeat the notice 
regularly served on the solicitors whom complainant had himself clothed 
with authority to represent him in the case; especially when neither Mr. 
Kerr nor his soliciter is shown to bave known of thèse arrangements be- 
tween complainant and Sibley. The proof also shows that Mr. James 
R. Stanberry of Newark, Ohio, had been retained in the case by com- 
plainant, and that he had filed his written appearance among tiie papers 
in the case, but his name does not appear upon the bill, nor in any of 
the proceedings; and, even if it did, the service of the rule upon the rés- 
ident solicitorsi for the complainant was enough. . Walker, Dexter & 
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Smith did not wîthdraw from the case as complainant's solicîtora until 
about four months after the service of this rule and after this default had 
been taken, and the fact that they admitted service on them as com- 
plainant's solicitors is eriough to show that they considered themselves at 
that time as authorized to do so. The proof abundantly shows that the 
complainaiit in fact knew of the fihng and pendency of this cross-bill, 
and expected to be requirëd by some kind of notice or process to make 
défense. And if this attempt on the part of the complainant in the cross- 
bill to compel the appearance of the défendants thereto by anything short 
of Personal service of the subpœna upon them was irregular or insuffi- 
cient, and if the decree on the cross-bill was entered without sufBcient 
service, it was only an error such as could be remedied either by a bill 
of review or an appeal in apt time. Kennedy v. Bank, 8 How. 612. 

As to the second point, the charge in the bill is that the notice served 
on Messrs. Tuley, Stiles & Lewis, who were then acting as complainant's 
solicitors, did not contain the paragraph that the court would be asked 
to enter a final decree in the case. It appears from the proof that this 
notice was served on Mr. Stiles of this firm; and he testifies, in sub- 
stance, that he does not think the notice, when served on him, contained 
this clause, and that he would not bave admitted service if that clause 
had been included in the notice. No reason is perceived why an attor- 
ney should refuse to admit service of a notice in the rcgular course of 
the proceedings in a case because it contains information that the party 
giving the notice will ask the court to take some steps which the attor- 
ney on whom the notice is served is not willing to consent to. Admit- 
ting the mère fact that notice is served is not consenting to the right of 
the party serving it to hâve the order made which he is notified wiU be 
asked. The admission is merely proof that the notice is served, not a 
consent that the party giving the notice is entitled to take the order he 
says he will ask for. It pUts the attorney on whom it is served on his 
guard, and calls upon hira to resist the motion he is told will be made, 
if he bas objections to it. But the proof in this record shows to my 
mind quite satisfactorily that the notice, when served, did contain this 
clause. The letter-book of Mr. Brown, the solicitor for Kerr, is prodnced, 
and shows an impression copy of this notice, with this clause copied aa 
part of the original notice. Mr. Brown, Kerr's solicitor, testiiies that he 
served an impression copy of the notice on Mr. Stiles; and I think from 
the évidence of the letter-book it shows that two impressions of this no- 
tice were taken, — that is, one for the copy which was served on Mr. 
Stiles, and the other upon the leaf of the letter-book. The clause in 
question was probably written after the body of the notice had been writ- 
• ten out and signed by the solicitor who gave it, as this clause is written 
in a somewhat close or cramped hand, not as an interlineation, but as 
an afterthought to the notice after it had been,prepared and signed, but 
it is evidently in the sanie handwriting, written obviously with the same 
pen and the same ink, and is copied in the letter-book with the body of 
the notice in such a manner as to leave no doubt upon my mind that 
the notice is now in the same condition itwas when served on Mr. Stiles. 
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So that, without discussing the question as to whether a défendant who 
has allowed a bill to be taken as confessed against him is entitled to no- 
tice or not, it is sufEcient to say that the proof satisfies me that this no- 
tice was served just as it now appears with this clause appearing in it, 
and that the allégation of the bill to the effect that this notice was altei-ed 
by the addition of this clause after it w^s served is not suppôrted by the 
testimôny. 

As to the last point, it' is apparent both from the proof in this case 
and from the record in the former case that John G, Dunlevy occupied 
a position hostile to the complainant in this original cause from and be- 
fore the time of the filing of the original bill. They stood at arm's length 
and in no relation of friendship or confidence that would justify any as- 
sumption that he was not entitled to adopt any tactics or method which 
would defeat the complainant's bill, allowable under the rules and prac- 
tice of the court. Whatever may hâve been the relations between them 
in la^ and in equity, there can be no doubt from the proof that John 
G. Dunlevy had from the filing of this first bill assumed a hostile posi- 
tion towards the complainant and denied ail the rights and equities 
clainied bythe complainant, and I seenothing in the proof which would 
authorize the complainant, under the circumstances, to expect anything 
from John G. Dunlevy but hostile action at every point where he could 
avail himself of it to defeat the original bill. Both John G. Dunlevy 
and Kerr assumed by their answers positions which necessarily made it 
their common interest to act together to defeat the complainant. John 
G. Dunlevy was a lawyer, and, as the proof shows, co-operated with 
Kerr to defeat the complainant. Under such circumstances, what is 
more natural than that he should hâve known of the filing of this cross- 
bill, and perhaps advised it, if he thought it would subserve the inter- 
ests of the défendants, or either of them? The allégation is that he filed 
this cross-bill without the knowledge of Kerr. But the fact as shown by 
thé proof is that it was filed by Mr. Brown, as the solicitor of Kerr, and 
I think the prépondérance of the proof is that it was with the full knowl- 
edge and approbation of Kerr. The fact that there is proof in the rec- 
ord showing that Kerr, two or three years after this decree was entered, 
stated that he knew nothing of the filing of the cross-bill, is fuU}-^ ex- 
plainable on the theory that he had no familiarity with technical or pro- 
fessional terms, and did not understand the full import of the question 
asked him. I cannot ignore the positive testimôny of Mr. Brown that 
he was directed by Mr. Kerr to file this cross-bill, because, as it seema 
to me, it was one of the methods which would naturally hâve been re- 
sorted to under the circumstances disclosed in the case as a means of de- 
fending against complainant's original cause. 

Much stress is laid by the complainant's counsel upon the letter of 
Kerr to Mr. Dobbins, of October 15, 1878, from which it is argued that 
up to that time Kerr had no knowledge of or acquaintance with Brown, 
but an examination of this letter in the light of the history of this case, 
and of the litigation which Kerr had been subjected to in regard to the 
title to this land by Phillips and others, satisfies me that he was inquir- 
v,38F.no.6— 30 
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îng of Mr. Dobbins as to the expediency of employing other attomeys 
to represent him in the litigation between himself and others with the 
park commissioners in regard to the title to his lands, and was asking 
Dobbins' advice as to the employment of Brown and his partner White 
in the litigation with the park commissioners and Phillips, and that tbis 
letter has no bearing in regard to the questions involved in tbis cause. 
As I hâve already said, John C. Dunlevy, being a lawyer, and being in- 
terested in this controversy, may bave not only advised the filing of the 
cross-bill, but had sometbing to do with its préparation, Mr. Brown be- 
ing a young lawyer, but the proof leaves nodoubt in my mind thatKerr 
had either clothed Brown with siich gênerai power as authorized him to 
file the cross-bill in the exercise of bis discrétion as a means for defend- 
ing and protecting Kerr's interesis, or that he had spécial directions from 
Kerr to file the cross-bUl, and that there is no good ground for assuming 
that it was fraudulently prepared and filed, or imposed upon the court. 
It is true, the grounds taken by the cross-bill might not bave been sus- 
tained had the case been resolutely contested, and the complainant's 
rights under the proof fuUy discussed and presented to the court by 
counsel, but, instead of doing this, the défendants, in the cross-bill, al- 
lowed it to be taken as confessed against them, thereby in effect admit- 
■ ting ail the allégations contained in the cross-bill, and which had been 
set forth quite at length in the answers of both Kerr and John C. Dun- 
levy. And I fail to see much force in the contention on the part of the 
complainant that this cross-bill was filed without the knowledge or con- 
currence of Kerr, so long as Kerr himself, or those who now represent 
him, he being dead, do not coraplain. 

But it isstrenuously urged in argument that John C. Dunlevy imposed 
upon the court, and obtained an uncouscionable decree by the instru- 
mentality of this cross-bill, of which, it is insisted, he is the sole au- 
thor. The reply to this is that the complainant was represented on 
the record by able and astute SQlicitors, whose duty it was to see that 
the court was not imposed upon to the complainant's préjudice, and who 
were amply capable of ascertaining when leave was asked of the court, 
on notice to them, to file this cross-bill, whether the solicitors who pro- 
posed to file the cross-bill were authorized so to do or not, if such infor- 
mation was of value to them in the case. Then was the time to hâve 
challenged the authority of Mr. Brown to act for Mr. Kerr. The com- 
plainant and Kerr both lived in Ohio, and, as I gather from the proof, 
,at no great distance from each other, and the fact whether Brown was 
acting by Kerr's authority might easily bave been ascertained at the 
time; and failure to ascertain and inform the court that it was being im- 
posed on in the promises at the time of the concurrence ought, it seems 
to me, to silence complainant at so late a day as this. In fact the cross- 
bill contains nothing except the prayer for affirmative relief, which was 
not contained in the answers of both Kerr and John C. Dunlevy to the 
original bill. 

The complainant may bave had a meritorious case, and the equities 
may bave been whoUy with him both upon the original and the cross- 
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bîll, but, if 80,1 he waa guilty of such négligence in atteuding to his 
case that Jje cannot now escape the conséquences of his neglect by allé- 
gation of fraud unsupported by proof. To set aside this decree upon 
the proof adduced would, it seems to me, establish a dangerous précè- 
dent iraperiling the stability of ail judicial proceedings and make litiga- 
tion practically interminable. The biU is dismissed for want of equity. 



Fagan et ai. v. Thompson et al. 
(Oireuii Court, B. D. Missouri, E. D, April 9, 1889. > 

1. Trusts— Express Trusts— Reçut am rs Mobtgagr. 

A niortgBge was executed to T., which recited that T. had, orwas abont to, 
become surety on a certain bond of indemnity conditioned to pay complain- 
antB ail snch sums as ttaey might be compelled to pay as snreties on a bond 
for the release of mortgagors' steamer, which had been libeled, and provided 
that upon repayaient to T. by mortgagors of any and ail sums that he might 
be required to pay by reason of signing such indemnity bond, the mortgage 
■was to be void. Held tliat, as T. never signed the indemnity bond, the com- 
plainants acquired no rights in the mortgaged property by virtue of the mort- 
gage. 

2. Bamb— Création by Estoppel— Représentations. 

The circuit court rendered a decree against the mortgagors and complain- 
ants in the case against the steamer, and an arrangement was entered into 
with T.'s knowledge by which complainants were to become sureties on an 
appeai-bond on condition that T. should exécute a bond of indemnity in their 
favor against liability both on the appeal-bond and ail previous bonds signed 
by complainants for the mortgagors. Complainants executed the appeal- 
bond. relyingon T.'s représentation that the mortgagors had placed real and 
Personal property in his hands "to secure ail parties who had signed bonds" 
on account of the steamer, and on his promise to turn over any portion of 
such property in trtlst to secure complainants in case they were not satisfied 
with his bond. The mortgage in question had been executed, but T. denied 
any knowledge of it, but sliortly afterwards one of the mortgagors conveyed 
the property to T. The steamer had been transférred to T. to indemnify 
bimself from loss on another bond, and he had agreed after his liability had 
been discharged to do with it as the mortgagors might direct. He,d, that T. 
was estopped from denying that he helrt the proj)ej-ty in trust for complain- 
ants, and was bound to tfeat the steamer as held in pledge for complainants' 
protection as well as for bis own. 
& Samb— Statutb op Frauds. 

The fact that T.'s written représentations did not suflSciently identify the 
lands to satisfr the statuts of frauds does not avoid the eàtoppel. it not ap- 
pearing that T. acquired any real estate from the source rcpresented other 
tban that conveyed by the deed. 
A. Samb^Extbnt dp Trust. 

T., in his letter containing the représentation in regard to the property, 
bIbo said: "This property I hold in trust for the benefit of ail who signed. not 
for myself alone." lied, that this clearly implied that T. was a beneflciary 
in the trust, and that he was entitled to participate ratably in the f und 
realized from the sale of the realty. 
6. Pledqb— Accounting bt Pledgeb. 

After thé steamer had been turned qver to T. he transférred it to a corpo- 
ration in exchange for its entire capital stock, bj' which the steamer was em- 
ployed under the captaincy of one of the mortgagors. T. advanced large 
sùnis from time to time to ald in running the steamer, but debts accùmulated 
for expenses, repairs, and Insurance, and she was finally sold under judicial 
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decree, T. realizing nothing from it. Eeld that, as T.'s conduct appeared to 
be neither reckless, négligent, nor improvident, and as the complainants were 
fully aware of tlie manner in which the steamer was emplojed, and made no 
objection, T. waa not accountable for its value. 

6. Samb. 

The steamer was sold under légal process at the solicitation of mortgagors. 
T. consented to purchase, and did so, ,advancing the money therefor, and 
agreeing to convey it to whomsoever the mortgagors might direct upon repày- 
ment of the purchase money, he in the mean time to retain the steamer soleîy 
as security. While it was so held it was libeled for a collision. Held that, 
as between T. and the mortgagors and their creditors, he had a lien on the 
steamer for whatever advances he was compelled to malie, or liabilities he 
assumed in order to secure its release from the seizure. 

In Equity. Bill to subject fund to a trust. 

The bill of complaint in this case charged, in substance, that on De- 
cember 1, 1878, Mary E. Stein, now a widow, but then the wife of Al- 
bert Stein, was the nominal owner of the steam-boat Charles Morgan, 
but that the same was being used and operated for the benefit of herself 
and husband, and her son, Harry W. Stein, the two latter persons be- 
ing respectively master and clerk of the steamer. That while said steam- 
boat was so usèd and operated, she was libeled, and seized at the port 
of New Orléans, on December 7, 1878, by reàson of a collision with the 
steamer Cotton Valley, and that complainants were thereafter, in De- 
cember, 1878, induced to become sureties on a bond signed by Mary E. 
and Albert Stein, as principals, to obtain the release of the steamer Mor- 
gan, through représentations made by Albert and Harry W. Stein that 
they would procure défendant William H. Thompson to indemnify and 
hold the complainants harmless from the liability so assumed. That 
Harry W^ Stein was the owner of certain valuable real estate in Cincin- 
nati, Ohio, that had been theretofore conveyed to hira by his father, 
Albert Stein, without considération; and that, while said suit was pend- 
ing in the district court of the United States for the district of Louisiana, 
défendant Harry W. Stein, on July 22, 1881, executed and placed on 
record in Cincinnati, Ohio, a mortgage on said real estate, which pur- 
ported to be given to secure Thompson, as morigagee, for having or be- 
ing about to indemnify the complainants against the liability by them 
assumed on the release bond aforesaid, and which also purported to be 
given to secure Thompson against liability for having himself signed a 
bond to secure the release of the steamer Morgan in certain proceedings 
begun against the steamer in the United States district court for the dis- 
trict of Kentucky. The bill alleged that shortly after the steamer Mor- 
gan was released at New Orléans in December, 1878, she proceecied to 
Cincinnati, Ohio, and that the défendants caused her to be there libeled 
on another demand in the United States district court, and to be speedily 
sold under an order of court on December 28, 1878, and that at such 
sale the steamer was purchased by défendant Thompson for about $15,- 
000; that such purchase was made by Thompson under an agreeraent 
with Mary E., Albert, and Harry W. Stein that the purchase money 
was to be refunded to him ; that it was so refunded ; that in point of 
fact the said sale at Ciiîcinnati was fraudulent and coUusive, and de- 
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signed to hinder and delay the creditors of Albert, Mary E., and Harry 
"W. Stein ; that about the same time the Steins conveyed to Thompson 
two barges, and an interest in a wharf-boat in the city of Cincinnati, 
which conveyance was also alleged to be fraudaient and collusive. The 
bill averred that after Thompson bought the steamer Morgan as afore- 
said, and while the steamer stood enroUed in his name as owner, she 
collided with the steamer Charles W. Cannon, on account of which pro- 
ceedings were begun against the Morgan on April 30, 1880, in the dis- 
trict court of the United States for the district of Kentucky, and that the 
release bond signed by Thompson in that proceeding, and referred to in 
the mortgage above mentioned, was in reality a bond signed by Thomp- 
son as principal, and not as surety for either of his co-defendants. The 
bill averred that, after the transiér of the steamer to him, Thompson sold 
her to the Morgan Transportation Company for the price of $20,000 in 
full-paid stock ; that the steamer was then worth $27,000, and that 
Thompson bas not accounted for the stock; that défendant Mary E. 
Stein, about the time the mortgage aforesaid was executed, also trans- 
ferred to Thompson four shares of stock of the Missouri Lead & Oil Com- 
pany, of the value of $5,000; that Thompson paid nothing for the stock, 
and that the transfer to him was fraudulent and collusive ; that on Sep- 
tember 11, 1883, défendant Harry W. Stein, for an expressed considér- 
ation of $3,000, but in reality for no considération whatever, conveyed 
to Thompson the Cincinnati real estate which he had previously con- 
veyed to him by way of mortgage on July 22, 1881, said conveyance 
being made and accepted subject to said mortgage, and that said realty 
was at the time worth $20,000. 

The bill then averred that the suit against the steamer Morgan first 
above mentioned was prosecuted in the United States district and circuit 
•court for the district of Louisiana, with the resuit that on March 18, 
1882, a decree was rendered against the complainants as sureties on the 
release bond, by the United States circuit court, for the sum of $15,- 
074.60; that thereupon défendants Mary E. and Harry W. Stein applied 
to complainants to become sureties on an additional bond, to appeal the 
-cause to the suprême court of the United States, representing at the time 
that défendant Thompson had agreed to exécute an iudemnity bond in 
their favor in case complainants signed such appeal-bond, and that they 
had placed in his (Thompson's) hands ample property to secure him for 
so doing; that Thompson himself also wrote to complainants' attorney, 
urging them to sign such appeal-bond, and assuring them that he had 
received from the Steins' propertj' sufficient to indemnify complainants 
from ail liability or loss which might resuit to them from having signed 
«ny bonds in said cause theretofore, or by reason of their signing the ap- 
peal-bond, and that he held said property so received in trust to secure 
ail who had or did sign bonds for said steamer Morgan; that complainr 
ants, relymg upon the représentations so made by Thompson, eventu- 
ally became sureties on said appeal-bond; that an appeal was duly prose- 
■euted to the suprême court of the United States in said cause, which re- 
sulted in a decree of affirmance on May 4, 1885, wliereby complainants 
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were condemned to pay and did pay the sum originally decreed to be 
paid by the United States circuit court, together with interest thereou at 
5 per cent, per annum from December 1, 1878, (2%« Charles Morgan v. 
Kmins^ 115 U. S. 69, 5 Sup. Ct. Rep. 1172;) that Albert Stein died in- 
solvent, and that Mary E. and Harry W. Stein are now without means 
and insolvent. In view of the promises the bill charged that the prop- 
erty heretofore mentioned was pkced in Thompson 's hands as a trustée, 
and that he holds a large amount of valuable real and personal property 
and money, tyhich was placed in his hands by the Steins to secure him 
for indemnifying the complainantô from any and ail loss as sureties, and 
which he received in trust for that purpose. The bill prayed that 
Thompson be compelled to accpunt for sûch property; that he be de- 
creed to hold ail such property charged with a trust in complainants* 
favor, and for gênerai relief. The answer to the bill denied ail the 
charges of fraud and collusion contained therein. In substance, it de- 
nied that Thompson ever received from the Steins any property whatso- 
ever in trust to indemnify the complainants, or that any property by him 
held was chargeable with a trust in favor of complainants. It admitted 
that a mortgage of the ténor mentioned in the bill, on real estate aituated 
in Cincinnati, Ohio, was executed by Harry W. Stein, and that it was 
placed on record without his (Stein's) knowledge, but averred that said 
mortgage was never delivered to oraccepted by Thompson, and that the 
latter had no knowledge of the existence of the mortgage for several 
years thereafter, nor until it was discovered among the papers of Albert 
Stein. It further averred that the subséquent conveyance on Septem- 
ber 11, 1883, of the real estate mentioned in said mortgage, by Harry 
W. Stein to Thompson, was made to reimburse the latter for money 
loaned to Harry Stein, and to maké good the losS which Thompson had 
sustained by executing a release bond for and in behalf of Mary E. Stein, 
when the steamer Morgan was libeled at the instance of the owners of 
the steamer Charles W. Cannon, in the United States district court of 
Kentucky. 

Given OnmpbéU, for complainants. 

James Taussîg, for respondents. 

Thayer, J. , (after stnting the issues as ahove.) From whàt has been said 
concerning the allégations of Ihe bill it is évident Ihat it was (ramed with 
a view of establishing a trust, and obtainiug an account and administra- 
tion of the trust property. A certain class of averments tend to show 
that the trust sought to be enforced is a resulting trust, arising out of a 
fraudulent conveyance of property by Mary E., Albert, and Harry W. 
Stein to the défendant Thompson. Another class of averments charge, 
in effect, that the défendant Thompson holds certain property upon an 
express trust created for complainants' benefit as sureties of Mrs. Stein, 
or at least that défendant is estopped to dény the existence of such a 
trust. I hâve considered the case in both aspects, and accordingly an- 
nounce the foUowing conclusions on questions both of law and fact: 

First. The Cincinnati real estate alluded to in the bill was conveyed to 



FAGAN V. THOMPSON. 471 

Harry W. Stein by Albert Stein in the year 1877. The évidence in the 
case does not sbow that that conveyance was without considération and 
for that reason fraudulent. On the contrary, it tends to show that a val- 
uable (if not an adéquate) considération was paid for that conveyance. 
But, even if such was not the fact, Capt, Albert Stein appears to hâve 
been in a condition at that time to hâve made a valid gift of the property 
to his son. Furthermore , there is no sufiBcient évidence affecting Thomp- 
son with notice of the invalidity of that conveyance, if it was invalid. 
iÇor thèse reasons that averment of the bill of complaint must be ignoted. 
Neither does the testimony in the case show that Mary E. Stein on De- 
cember 1, 1878, was merely the nominal owner of the steamer Charles 
Morgan, as the bill avers. For aU the purposes of this case it must be 
assumed that she was the real owner. The évidence does not show that 
the sale and transfer of said steamer to défendant Thompson, at Cincin- 
nati, Ohio, on December 28, 1878, or that the sale and transfer to him 
of the two barges and an interest in a wharf-boat, or that the transfer to 
him of four shares of stock in the Missouri Lead & Oil Company were 
either of them fraudulent and collusive, so far as défendant Thompson 
was concemed. It is unnecessary to détermine what prompted Mr. and 
Mrs. Stein tp suffer the steamer Morgan to be sold under légal process at 
that time and place. It is évident that the complainants, or their attor- 
ney and représentative, Mr. Rica, who was présent on that occasion, was 
fully apprised of their purpose and assented to the sale, even if he did 
not himself advi^and recoramend it, and that he and his clients assented 
to the purchase made by Mr. Thompson. Complainants are in no posi- 
tion, therefore, to complain of that transaction. The facts pertaining to 
the purchase, as found by the court, are that défendant Thompson was 
lirgently soliçited by Mr. and Mrs. Stein, who were his relatives, to pur- 
chase the steamer at the marshal's sale, and he consented to do so, and 
to advance the njoney requisite for that purpose, which he did, the sum 
advanced being $16,000. He further agreed to reconvey the steamer to 
Mrs. Stein, or to ysrhomsoever she might direct, when the purchase money 
advanced by him had been repaid; and in the mean time he was to retain 
the title to the steamer solely as security for such repayment. Pending 
the repayment of the purchase money so advanced, it was no doubt un- 
derstood by ail parties, including the complainants, that the Steins were 
to hâve fuU control and management of the steamer, and the benefit of 
ail her earnings. Between December 28, 1878, and February 3, 1880, 
Thompson was repaid the amount of his advances. The four shares of 
stock in the Missouri Lead & Oil Company were transferred to him during 
that period in part payment, at an agreed valuation of $4,000. From 
February 3, 1880, to May 6, 1880, on which latter date the steamer 
Morgan was reconveyed to Mrs. Stein, défendant Thompson held the légal 
title to the steamer in trust for her, or as her bailee, and had no other inter- 
est therein. It was during that period, (in the latter part of April, 1880,) 
and while the Steins had control of the steamer, that the second collision 
with the Cannon occurred, which gave rise to the suit in Kentucky. If 
any barges and an interest in any wharf-boat were ever conveyed to 
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Thompson, they were so conveyed originally, as additional security for 
the repayment of the money advanced by him to purchase the steataer 
at the marshal's sale above alluded to. The barges and the interest in 
the wharf-hoat eventually appear to hâve become valueless, and may be 
dismissed from the controversy without further remark. The allégation 
in the bill that ïïarry W. Stein conveyed to his co-defendant Thompson, 
on September 11, 1883, real estate located in Cincinnati, Ohio, of the 
value of $20,000, for, an expressed considération of $8,000, but in reality 
for no considération, is not established by the évidence. Such a convey- 
ance was made for an expressed considération of $8,000, but the évidence 
shows to my satisfaction that Mr. Thompson had made advaucês to that 
amount to Harry W. Stein and to Mrs. Stein, which the conveyance, as 
between the grautor and the grantee, was intended to repay . That convey- 
ance stands upon a sufScient considération to render it valid, and it cer- 
tainly cannot be attacked as Voluntary by thèse complainants. Whether 
that conveyance inured to the benefit of the complainants upon other 
grounds is a question to be hereafter considered. From what bas been 
said, therefore, it appears that, in so far as the bill seeks to charge de- 
fendant Thompson with the possession of property, real or personal, re- 
ceived from either Mary E., Albert, or Harry W. Stein, uhder such cir- 
cumstances that a trust résulta by opération of law in favor of the com- 
plainants as creditors of the Steins, or either of them, the bill cannot b& 
maintaiùed. 

Second. The answer déniés that the mortgage of July 22, 1881, exe- 
cuted by Harry W. Stein, was ever delivered to or accepted by Thomp- 
son, or that it was placed on record with Stein's knowledge. The issue 
so tendered, however, must be found against the défendants. The deed 
of September 11, 1888, also executed by Harry W. Stein, refers to thfr 
mortgage of July 22, 1881, and professes to convey the lands therein 
described, subject to that conveyance. The exécution of that deed by 
the mortgagor, aûd the acceptance thereof by the mortgagee, with the 
récital aforesaîd, is a sufficient récognition of the existence of the mort- 
gage as a subsisting incumbrance, and is sufficient proof of the delivery 
of the same by Harry W. Stein, and of the acceptance thereof by défend- 
ant Thompson. But, conceding such to be the law, it must nevertheless 

' be held that the mortgage will not warrant the court in granting relief 
under the averments of the bill. The mortgage did not create a trust in 
any lands in favor of the complainants. The mortgage was given solely 
to secure Thompson from liability on account of his having given, or 
being about to give, the complainants an indemnity bond, and also to 
secure him on account of his having become surety on a release bond in 
the Gannon Case, pending in the United States district court for the state 

' of Kentucky. The mortgage recites, in efï'ect, that "whereas, William 
H. Thompson has, or is about to, become suretj' on a certain bond of 
indemnity," Conditioned to pay complainants ail such sums as they niay 
be compelled to pay as sureties on the release bond given at New Orléans 
in the Cotton Valley Case, "now, if Mary Stein shall pay or cause to be 
paid to Thompson, any and ail sums that he shall pay or be required to 
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pay by reason" of his signing the indemnity bond in favor of complain- 
ants, or in conséquence of his becoming surety on the release bond in 
the Cannon Case, then the mortgage shall become void. In point of fact 
Thompson hever signed a bond of indemnity in favor of complainants, 
such as the mortgage recites, or any other bond, in their favor, and there- 
fore acquired no right to hold the mortgaged property for his indemnity. 
Under such circumstances, it goes without saying that the complainants 
^cquired no rights in or to the mortgaged property by virtue of the mort- 
gage; 

Third. The next and most important question in the case is whether 
the évidence is sufficient to establish an express trust, and involved in 
thîs inquiry is the further question whether défendant Thompson is not 
estopped to deny that he holds certain property in trust to indemnify 
the complainants. The facts bearing on thèse issues, as developed by 
the testimony and found by the court, are as follows: After the collis- 
ion with the steamer Cannon occurred, and after Thompson as enrolled 
owner had signed a bond as principal to secure the release of the steamer 
Morgan from the seizure made in the district of Kentucky on account of 
that collision, be reconveyed the Morgan to Mrs. Stein, by bill of sale 
dated May 6, 1880. That conveyance was obviously made by Mr. 
Thompson to relieve himself from personal liability as ostensible owner, 
for future damage that might be done by the steamer, and from liabili- 
ties that she might incur. At the date of that conveyance proceedings 
were pending against the Morgan in the districts of Louisiana and Ken- 
tucky, and release bonds had been given in each case. It is évident 
that at that time it was not supposed that either suit was well founded, 
(particularly the Cannon Suit,) or that either was liable to resuit in a de- 
cree in favor of libelants. On May 3, 1881, however, a decree was en- 
tered in favor of libelants in the Cannon Case, in the sum of about $14,- 
000, against Mr. Thompson and his sureties on the release bond, and on 
the 15th of June following a decree was rendered in the United States 
district court for the district of Louisiana in fàvor of libelants in the 
Cotton Valley Case against Mr. and Mrs. Stein and their sureties, thèse 
«omplainants, in the sum of $13,698. From the decree in the latter 
<3ase an appeal was taken by Mrs. Stein and her husband to the United 
States circuit court. On July 15, 1881, following the two decrees last 
mentioned, Mrs. Stein reconveyed the steamer Morgan to défendant 
Thompson. The bill of sale of the steamer made on that day, recites a 
•considération of $10,000, but it is conceded that no considération was 
paid for that conveyance. The évidence in the case satisfies me that 
the bill of sale in question, at the time it was executed, was made by 
way of pledge for the sole purpose of indemnifying Thompson against 
the decree in the Cannon Case that had been rendered against him on the 
preceding 3d of May. The évidence does not show, in my opinion, that 
the défendant, wheu he accepted the bill of sale of the steamer Morgan, 
on or about July 15, 1881, either agreed to hold the steamer in trust to 
indemnity the complainants as sureties on the release bond in the Côttmt 
Valley Case, or in trust to indemnify both himself and the complainants. 
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The défendant dîd agrée, no doubt, with Mrs. Stein, to transfer, or do 
with the steamer as she might direct, after his liàbility on the release 
bond in thé Oannon Case had been discharged without outlay on hiS 
part ; but that an express trust was created at that time in fàvor of com- 
plainants is not probable, and I do not so find. From and after July 
15, 1881, the steamer remained, as before, under the charge and control 
6f the Steins. On March 15, 1882, a decree was réndered by the United 
States circuit court in the Cotton Valley Case in fayor of libelants and 
against Mr. and Mrs. Stein, and thèse complainants as sureties, in the 
sum of $15,074. The évidence shows that an arrangement was then 
made between Mr. and Mrs. Stein and Harry W. Stien and the com- 
plainants, wbich was made known to défendant Thompson, and was as- 
sentëd to by him, to thé eflfect that an appeal should be taken in the 
Cotton Valley Case to the United States suprême court ; that complain- 
ants should become sureties for the Steins on an additional appeal bond 
in the sum of $4,000 ; and that défendant Thonipson should exécute a 
bond in favor of complainants, to indemnify them against liàbility both 
on said appeal-bond and ail previous bonds that they had signed as sure- 
ties for Mr. and Mrs. Stein. Thereafter a controversy arose between 
complainants and Thompson as tO the form Of the indemnity bond that 
should be executed by him. The détails of that controversy, and the 
représentations made by Mr. Thompson, which are relied upon to estab- 
iish a trust, and also to create an estoppel, will be best shown by the 
letters on the subject which passed between Mr. Thompson and Mr. 
Rice, who appears to hâve been acting in the matter as attorney for 
complainants. The letters are as folio ws : 

"APBiL7th, 2, 
*ir. H. Thompson, Esg., ISt. Louis, Mo. — ^Deab Sm: At time of ac- 
knowledging receipt of bond, a few days since, I had not read it with care. 
But on doing so, and on exhibiting to the gentlemen in interest, they are 
âissatiafied with it. I drew up a bond in accordance with an understanding 
which was mutual to thegeiitlemen and to Captain Stein, and which was rep- 
resented in the conditions. The bond was intended to cover ail the liàbility 
of the persons, Wood, Leathera, Martin, and Fagan, who had signed the re- 
lease bond, and the bond for appeal to the circuit court. Captain Stein ex- 
plained that you would nnderstand this, and that he or Mrs. Stein had placed 
seourities in your hands to protect you in signing such bond. The bond re- 
turned bas référence only to the bond of $4,U0O yet to be given, to procure an 
appeal to the sop. court of the TJ. S., — very différent, as you will see, from 
what was the intention when the bond prepared by me was drawn up. The 
gentlemen will hesitàte to sign a further bond, befôfe they are satisfied. X 
sball to-day return both bonda to Captain Stein at Cinn. Yery respeetf ully, 

"Chas. S. Kice.» 

"St. Louis, April lOth, 1882. 
"Chas, 8. Rtoe, Esqr,, Ifew Orléans, La. — Dear Sir: I am in receipt 
of your favor of the 7th, and would aay in reply that the intention of the bond 
was to cover ^1 liàbility that existed by the.signingof the «release bond,' the 
bond of appeal to the U. S. circuit court, and also to the U. S. suprême court. 
The bond you sent only covered the two flrst items, and you stated in yours 
of March 25th as follows: 'It explains itself, except that it is proposed to 
take the case to thé U. S. suprême court on appeal.' It was this exception 
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that I wanted inserted in the bond, and I cannot see ;why you should object, 
or why I should sign bond, unless it is inserted. My ûnderstanding pt the 
situation is that the parties on the bond objected to any f urther liability, un- 
less they could hâve security, which, under the clrcumstances is only prudent 
in them, and in order to obtain this security the dispatch was sent to me by 
Harry Stein. It would hardly be possible for me to understand wliat you and 
Captain Stéin were agreed about, or the conditions which were or weie not 
to be inserted in the bond. On the receipt of the bond, as I wrote you, I 
■went to see Gapt. Stein, to ascertain the condition of affairs, and he was un- 
der the impression that the bond did provide for appeal to U. S. suprême 
court. Now, in regard to the securities you mention as being plaeed in my 
hands, would say that Capt. and Mrs. Stein did place in my liands property, 
real and personal, to secure ail parties who had signed bonds on account of 
the Morgrtn. This property 1 hold in trust for the beneflt of ail who signed; 
not for myself alone. If my signature as trustée only is wanted, then it 
would hardly be proper for me to make conditions. But when I sign for my- 
self it is only fair that I should know the conditions and responsibilities which 
I assume. Allow me, therefore, to repeat what I stated in mine of the Ist: 
• The object being to secure ail parties, if not satisfactory, will be ready to 
consent so as to cover ail points.' Now, if you will draw up a bond to cover 
the liability of the parties for signing ' bond of release, bond of appeal to U. 
S. circuit court,' and bond of appeal to U, S. suprême court, sobject to the 
décision of the U. S. suprême court, etc., — in other words, I am willing to 
secure parties in case the suit is finally decided against the Morgan in the 
courts from ail liability that would accrue against them from having signed 
any or ail bonds, and only ask you to put it in such shape that the bond will 
'explain itself,' without any exceptions. I£ this is satisfactory, please let me 
know. Yours respectfully, W. H. Thompson." 

"New Orléans, Là., April 14th, 1882. 

"To W. H. Thompson, 8t. L, ; The bond I prepared I hâve again carefuUy 
«xamined. It seems to me to be exact. Stein has it. 

"Chas. S. Eioe." 

«St. Louis. Aprll 15th, 1882. 
"Chas. 8. Rîae, Esqr., Weui Orléans — Dear Sir: Tour telegram came duly 
to hand, and woùld say in reply that I cannot sign the bond you prepared. 
If the gentlemen onlp désire to be seeured, I cannot see why they should ob- 
ject to provide in the bond for the final adjudication of the case. I cannot add 
anything to what I wrote you on the lOth, except to say that, if the parties 
are not satisfled with my personal bond, if they prefer, I will turn over to any 
person who may be selected as trustée, any portion of the property conveyed 
to me by Stein and bis wife, and which I hold as trustée to secure ail parties 
who had signed bonds .for the Morgan. I am p«jrfectly willing that any part 
of it may be so transferred and held subject to the final décision in the case. 
I would only add that any bond that may be drawn shall bave ail the condi- 
tions plainly stated, and the rights Of both parties properly deQned. The bond 
you sent provides for only one, and I cannot think the gentlemen interested 
would require any such conditions for their protection as is contained therein. 
Tours, respectfully, W. H. Thompson." 

"May 9th. 
" W. H. Thompson, Esq., St. Louis, Mo.—T>^kr Sir: I remitted, at re- 
quest, yesterdày a portion, and to-day the balance, of the papers in the Kouna- 
Morgan matter to Messrs. Lincoln, Stephens & Slattery. I cannot conceive 
the reason of tho last bond prepared not being signed, if it was intended to 
f umish the in^Lemnity promisecL I conf ess myself unable to understand what 
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are the grounds of your objections. I hâve urged the gentlemen, through 
Mr. Ward, to complète bond for appeal to the suprenae court witbout allow- 
ing more delày, which I hâve been powerless to prevent. * * * The de- 
cree was rendered March 18th. The law allows sixty days for flling bond, — 
if the delay to appeal is to operate aa a supersedeas. Very respecttiUlv, 

"Chas. S. Kice." 

«St. Louis. May 12th, 1882. 
"Chas. 8. Rice, Esqr., New Orléans — De. Sie: I am in receipt of your fa- 
vor of the ninth, and note contents. Would say that in relation to bond pre- 
pared the same objections âpply as the flrst one, and are fully explained in my 
former letters. The question of whether ' it was intended to furnish the in- 
demnity promised,' would seem to me to be already settled in those same let- 
ters, in addition to the bond, which I suppose is in your possession. If there 
waS any doubt about what the bond was intended to cover, it seems to me that 
my letters, written after signing said bond, would show how I understood it 
at time. In regard to the delay, would say that when flrst bond was received 
I gave it prompt attention, and had bond forwarded prbraptiy, and received 
your account of the same. Some time afterwards you returned the bonds 
with your objections. I wrote you at once, covering ail points of dispute, and 
Wired you that I would hâve bond prepared in accordance with conditions 
stated in my letter. You declined, and insisted on the flrst bond, which I 
had already declined to sign. You theii wired for bonds to be returned, which 
was promptly done. Over two weeks elapsed from ttiat time before you pre- 
pared the last one, (at least before ï heard of it,) and, when I declined to sign 
the last one, I proposed, if you would wire me, I would hâve bond furnished. 
The delay is, 1 think, not chaigeable to me. However, I think it would be 
better to get matters arrangea, and afterwards we can see who was to blâme. 
You can say to the gentlemen that I am willing to secure them just as I 
agreed to, and, if the bond they hâve is not satisfactory, will hâve one pre- 
pared, and forward for their inspection, and, if satisfactory to them, wilI get 
Stein and wife to sign, and I will sign and forward as promptly as possible. 
In this way, it seems to me, we will reach a settlement sooner, and avoid what 
migbt lead to an extended correspondence. I will glad if you will wire rue 
(c. o. d.) on receipt of this, whether appeal is or will be perfected, so I will 
know whether to arrange for bond in case the gentlemen décline. Allow me 
to say further that I regret very much if we misunderstood each other, and 
çad say that in ail my objections none were made for the purpose of avoiding 
the responsibility. I agreed to secure the gentlemen, and propose to do so. 
I think you put conditions in the bonds that you should not hâve done if the 
object was only security. I think a bond with the bbjectionable clause left 
out would be just as good, and I do not want the gentlemen to accept any- 
thing that does not cover ail points. Yours, respectf ully, 

"W. H. Thompson." 

The resalt of tlie controversy was that an indemnity bond was not ex- 
ecuted. Before the time expired, however, for perfecting an appeal, the 
same was duly taken, and complainants becarae sureties on the appeal- 
bond. . I think the weight of t^timony shows, and I accordingly find, 
that complainants were induced to sign the appeal-bond mainly by the 
représentations contained in Thompson 's letters, to the effect that the 
Steins had placed real and personal property in his hands "to secure ali 
parties who had signed bonds on account of the Morgan," and by his 
promise to turn over any portion of such property to a trustée to secure 
the complainants, if they were not satisôed with his personal bond. I 
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consider it highly probable that positive statements of that character may 
hâve induced, and did induce, the complainants to sign the appeal-bond, 
although the promised indemnity bond had net been and was not ex- 
ecuted. It is also highly probable, and I accordingly find, that on at 
least one occasion after the appeal to the United States suprême court 
had been taken Mr. Thompson made verbal représentations to Burrus 
D, Woods, one of the complainants, substantially the same as those con- 
tained in the Rice letters. Mr. Thompson admits that he met Woods 
in Cincinnati late in May, 1882, and had an extended conversation with 
him about signing an indemnity bond then, and that he told him on 
that occasion that the complainants could hâve the steamer Morgan then, 
if they wanted her; that the steamer had been incorporated; but that 
complainants could bave her, "to see that she was not run away with." 
Concerning the oral représentations said to hâve been made to Mr. Woods, 
it is proper to say in this connection that, inasmuch as verbal déclara- 
tions will not suffice to irapress a trust on real property, and as ail of the 
alleged interviews with Thompson to which Mr. Woods alludes, in my 
opinion, occurred, if at ail, after the appeal was taken, I am not disposed 
to regard any of them except the one that took place in Cincinnati on 
the occasion last indicated, as of much importance. At the time the 
foregoing représentations were made the title to the steamer Morgan was 
vested in the défendant by virtue of the bill of sale of July 15, 1881. 
The mortgage on real estate in Cincinnati, Ohio, executed by Harry W. 
Stein, and heretofore alluded to, was also on record, but Mr. Thompson 
claims, and such contention is probably correct, that he had at the time 
no knowledge of the existence of the mortgage. So far as the évidence 
shows, he held no other property, real or personal, belonging to the 
Steins, or in which they had any interest. Subsequently, however, on 
September 11, 1883, Harry W. Stein made an absolnte conveyance of 
the Cincinnati real estate (the same before mentioned) to Mr. Thompson, 
the bulk of which he still holds. I think it proper to say (although the 
fact is not every material in this proceeding) that the représentations 
made in the letters above quoted were not made, in my opinion, with 
an actual intent to deceive the complainants to their préjudice. Rely- 
ing confidently upon what had been promised by the Steins to be done, 
in case he signed the bond of indemnity, Mr. Thompson, as I think, 
represented that to hâve been already done, which he had no doubt would 
be done, but in reality had only been promised. 

On the basis of fact above outlined I proceed now to state the conclu- 
sions I bave formed. I am of the opinion that the défendant Thomp- 
son is estopped from denying that he holds the real estate conveyed to 
him on September 11, 1883, for the benetit of ail who signed bonds for 
Mr. and Mrs. Stein, including the complainants. I also conclude that 
from and after the time complainants acted on the représentations afore- 
said he became bound to treat the steamer Morgan as held in pledge for 
the protection of the complainants as well as for his own protection. If 
the complainants had not acted on the représentations made to them in 
the letters above quoted, — in other words, if it was a simple question of 
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impressîng a trust on realty by mèans of Writtén tnemomnda, — it may 
te that the letters would be inadéquate, becsause they do net sufficiently 
identify the lands to which the trust relates, or refer to any other writ- 
ten mémorandum which does serve to identify them. The rule is no 
doubt that memoranda or writings declaratory of a trust in lands, to sat- 
isfy the statute of frauds, must identify the subject-matter of the trust 
with reasonable certainty, as well as explaiii the object of the trust, so 
that it may be enforced. Forst^ v. Haie, 3 Ves. 708; Hutchinson v. 
Tindall, 3 N. J. Eq. 357; DiUayev. Greenough, 45 N. Y. 438; Brown, 
St. Frauds, §§ 97 and 108, and cases cited. Bisp. Eq. 74. But, even 
conceding the insufficiency of the letters, (regarded merdy as a déclara- 
tion of a trust afifecting lands,) it does not foUow that défendant can avoid 
the estoppel raised by bis letters, merely bécause be used gênerai lan- 
guage, and did not clearly describe the real estate referred to. Although 
the location of the property is not mentioned, défendant cannot be per- 
mitted to gainfay the cardinal fact stated in bis letters that renl property 
had been plaoed in his hands by the Steins "in trust for ail who had 
signed bonds," now that complainants bave acted to their préjudice on 
the faith of sucb représentation. And, inasmuch as Mr. Thompson does 
not appear to bave acquired any real estate from the source represented, 
other than that deeded tohim in September, 1883, which he nowholds, 
it must be presumed that that was the property intendéd, and the prop- 
erty in question must be treated, according to the représentation, as held 
in trust for the purpose by him stated. 

It is contended by counsel, that the défendant ought not to be held 
liable on the ground of estoppel, because the complainants did not incur 
any additional liability by signing the appeal-bond to the suprême court 
of the United States, or place themselves in any worse position than they 
had before occupied; in short, that they were not prejudiced by the rep- 
résentations made, and that one necessary élément is wanting to create 
an estoppel. I bave not been able to concur in that view of the case. 
Complainants certainly incur red an additional liability by signing a new 
bond, but in addition to that fact I think it highly probable that if they 
had not signed the appeal-bond, and had sufifered the decree of the cir- 
cuit court to be enforced, the principals in the release bond (Mr. and 
Mrs. Stein) would at that time bave protected them in a large measure, 
if not entirely, from their liability. When the decree was affirmed 
three years later, in 1885, the condition of affairs had materially changed. 
I hâve no doubt that complainants were prejudiced by acting on the rep- 
résentation that property was held in trust for their benefit, and that 
they are well entitled to insist on the estoppel. 

On the part of the complainants it is insisted that they are exclusively 
entitled to the proceeds of whatever property, real or personal, origi- 
nally received from the Steins, the défendant may be charged with in 
this proceeding, and that it should be administered accordingly. It is 
contended that the défendant ought not to participate in the distribution 
of the proceeds of any property lound to be in his hands, notwithstand- 
ing the fact that he was compelled to pay $14,855.99, — the amount of 
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the decree agaînstthe steamer Morgan in the Cbwirion Oase, — whlch amount 
bas not been refiinded to him. It is claimed, as I understand, that tbis 
was Tbompson's indivîdual debt, and that the Steins were in no wise 
liable to him for the expenditure. The court is compelled to dissent 
from that view of the law. The defendant's liability must be measured 
by the représentations he appears to bave made to the complainants. 
-He ia entitled to show the true relation that he sustained to the Steins, " 
and to bave bis rigbts adjudicated accordingly, in so far as be may be 
able to do so without contradicting the représentations made to complain- 
ants. Now, the défendant did not represent that the real and personal 
property in bis bands was held by him exclusively for the benefit of the 
complainants, or that it was suËEicient in amount to fuUy protect them 
irom loss. On the contrary, the représentation was that the property 
was held "to secure ail partieswbo had signed bonds on account of the 
Morgan," and the sentence foUowing that statement in the letter of April 
10, 1882, "tbis property I hold in trust for the benefit of ail who signed, 
not for myself alone," clearly implied that the défendant himself was 
one of the beneficiaries in the alleged trust. It must be also borne in 
mind that at the time the collision occurred between the steamers Mor- 
gan and Cannon the légal tiÛe only of the Morgan was vested in Thomp- 
son. As between himself and Mrs. Stein, she was unquestionàbly the 
bénéficiai owner. Thompson did not even bave possession and control 
of the steamer, the Steins being then in possession. Under the circum- 
stances, I think it dear that, as between himself and Mrs Stein and her 
creditors, Mr. Thompson had a lien on the steamer for whatever he might 
be compelled to pay on account of the collision, or for whatever liability 
be assumed to secure her release from seizure. Wben he transferred the 
steamer to Mrs. Stein on May 6, 1880, I bave no doubt that it was un- 
derstood between him and the Steins that they would protect him from 
that liability, His claim against Mrs. Stein for moneys expended in 
satisfying the decree in the Gannon Case, appears to me, therefore, to be 
equally as meritorious as the daim of the complainants for moneys ex- 
pended in satisfying the decree in the Cotton VaUey Case. Such being 
the fact, be should share ratably with the complainants in whatever fund 
is realized from the sale of the Cincinnati realty. That property was 
conveyed to him, to reimburse him, so far as it would extend. for bis 
outlays in the Oannon Cbse, and for money loaned to Harry W. Stein, 
in whom the title to the property was vested. If, then, the défendant 
is to be cbarged on the ground of estoppel as holding that property in 
trust for the benefit of ail who signed bonds on account of the Morgan, 
I can conceive of no reason wby he should not participate ratably in ihe 
distribution of the fund in question, to the extent that his outlays as a 
bondsman remain unpaid. 

Fourih. A further question coneemiug the use and final disposition of 
the steamer Morgan, and defendant's accountability tberefor, at tbis point 
demands notice. In April, 1882, a corporation was organized under the 
laws of Kentucky, styled the "Morgan Transportation Company," to 
operate the Morgan, Thompson transferred the steamer to the corpora^ 
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tion on April 18, 1882, în exohange for its entire capîfal stock. There- 
after the steamer was employed from time to time in the Cincinnati and 
New Orléans trade, under the captaincy of Albert or Harry W. Stein. 
Upon the whole, the trade in which she was employed does not appear 
to hâve beén profitable, although some trips were remunerative. De- 
fendant Thompson appears to hâve advanced considérable sums of money 
from time to time to aid in running the steamer, but debts accumulated 
for operating expenses, repairs, and insurance, and she was eventually 
libeled, and sold under judicial decree in March, 1884. Nothing was 
realized by the défendant from such sale. Now, conceding that défend- 
ant must be regarded as holding the steamer for the joint benefit of him- 
self and complainants from and after his représentations to that effect in 
the spring of 1882, a question arises whether he should be charged with 
the value of the steamer at any time, and in what sum. For varions 
reasons I am of the opinion that this question should be answered in 
the négative. In the first place, I think that the défendant was justified 
in making efforts to keep the steamer employed, considering the char- 
acterof the property, the time thatwould probably elapse before the liti- 
gation terminated, the expense of 'keeping such property idle, and the 
probable dépréciation in the value of the same in the mean time. Con- 
sidérations of that sort, inmy opinion, justified the défendant in incur- 
ring some risks in the effort to employ the steamer protitably that would 
not hâve been justified if the property had been of a différent charac- 
ter. The same rule ought not to be invoked against a person who 
holds a steam-boat in pledge under the circumstances disclosed by this 
case, that would properly be applied as against a person holding bonds, 
stocks, or other similar securities in pledge. In the second place, the 
évidence does not satisfy the court that the management of the steamer 
during the period now in question was either reckless, négligent, or im- 
provident. She was employed in the same trade in which she had 
formerly been employed, and for which she seems to hâve been built by 
Capt. Albert Stein. The fact that she lost money appears to bave been 
due to compétition between steam-boats and railroads, and to a gênerai dé- 
cline in freight rates, and to a falling off in the demand for transporta- 
tion by water, and other causes, that could not be guarded against,' 
rather than to extravagance in management. Furthermore, during the 
period in question, from 1882 to 1884, the complainants were fuUy 
aware of the manner in which the steamer was employed, and neither 
of them suggested a change of policy, or expressed any dissent, although 
two of them were practical steam-boat men. Some of them dealt with 
the steamer during the entire period, and furnished her with supplies of 
varions kinds. ïhey were as deeply concerned in the property, and in 
whatever efforts were made to render it productive, as the défendant. 
From and after April, 1882, complainants probably knew what other 
property of the Steins was available for their security. It is obvions, I 
think, tiiat they were well satisfied to hâve the steamer run whenever, in 
the opinion of Capt. Albert or Harry W; Stein, there was a fair chance of 
making a profitable trip. At ail events, from the fact that none of the 
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complainants objected to the use made of the steamer during the years 
1882 and 1883, it is fair to infer that she was enaployed in a manner that 
at the time met with their approval. It also appears, as before stated, 
and the fact is not denied, that in May, 18â2, Mr. Thompson ofFered 
to turn the steamer over to Mr. Woods, and that he either declined to 
take hér, or at least did not act on the offer. In view of ail thèse facts, 
the court concludes that the défendant ought not to be held accountàble 
for the value of the steamer. 

At the same time I think the défendant should not be aUowed to britig 
into the account, as against the complainants, the varions sums aggregat- 
ing about $6,605.50, which he appears to hâve advanced to Mrs. Steia 
and Harry W. Stein and others between May 23, 1883, and November 

10, 1884, although a large portion of that money may hâve been spent 
by the Steins in rilnning the steamer. The view that the court takes of 
the case does not necessitate a référence of the same to a master. The facts 
already éstablished by the testimony are sufficient to formulatea decree' 
such as I propose to now enter. The decree will adjudge that ail the real 
estate conveyed to the défendant by the deed of September 11, 1883, 
which bas not been disposed of, is held in trust by him for the beneflt 
of himself, ahd thèse défendants, and it wiU direct that a sale of the same 
bé made by the défendant on such terms, and for such priées, as the' 
défendant and complainants may approve, or, in case of a disagreement 
between them, as this court may approve, and that the fund be brought 
into this court for final distribution. The court finds the debt due to the 
complainants from Mrs. Stein to be $21,211.28, with interestto be coïn- 
pUted thereon at 6 per cent, per annum, from August 15, 1885, to thià 
date. It ascertains the amount due t6 the défendant Thompson to be 
$14,855.99, on which interest is to be likewisé computed from AprilîS, 
1885, to this date. Both of thèse debts will pàrtieipatè ratably-in'the 
fund realized for final distribution. It appears that since September 

11, 1883, défendant bas sold certain of the real estate, and bas realized 
therefor $3,963.64, and that he bas expended, in paying mortgages and 
taxes on the property, the sum of $4,675.71, leftving the property in- 
debted to him in the sum of $712.07, for which expenditure he is en- 
titled to be reimbursed in full ont of the proceeds of sale. The costs of 
this suit up to this date will be taxed agàinst the défendants. A de- 
cree will be entered in accordance with the foregoing directions. , 

v.38F.no.6— 31 
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I MoBss V. DomsBTia SswisQ-MACHnxE Ck>. 

(àîreuii Oowt, D. Manachtaetts. April 18, 1889.) 

CÔNTBMPT— VlOliATIOH OF IlTJTJNCTIOir. 

Wbere défendant, in violating an injunction, is not guilty of willfal con- 
tempt, a nominal fine and costs will be imposed. 

In IJquity. Violation of injunction. 

Charles F. JPerMm, for petitioner. 

John M. Dane and John Dane, Jr., for défendant. 

CoLT, J. The real question uppn this motion is whether exhibit 
known as the"Dpmestic Dress Fonn " is not in substance the same as ex- 
hibit défendant'» .Latest Style Form, which has been adjudged, upon mo- 
tion for a preiiminary i^yunction in this case, (37Fed. Rep. 352,) to in- 
fringe thesecond daim of the Hall patent. It seems to methat the exhibit 
Domestic Diress Form cornes clearly within the décisions of this court 
ip Morss V. Ufford, 34 Fed. Rep., 37, and in the présent suit. I do not 
feel called upon to state again the grounds upon which the conclusions 
o|: the court were based. I am sat}sfied, howçver, that the défendant 
has violated the injunction order of this court, issued in this case, and 
should therefore be adjudged in oohtempt. In view, however, of the 
décision pf Judge Benedict, (Iforss v. Manchester, 32 Fed. Rep. 282,) 
Yfho apparently gives a narrower construction tp the Hall patent than 
tibis cpurt is wiUing to àccept, I do not think the défendant guilty of 
willfui contempt, and I shaÛ therefore only impose upon it a nominal 
fine of $10, togetiier with the costs upon this pétition, to be paid within 
10 days after the entry of this order. 



, ù 



Habmok et al. V. Smith et d. 
(Oireùii Court, D. Minnesota. Maj 0, 1889.) 



L WiLLS— CHAR&te ON LXiri) TO Pat Debts. 

A mère gênerai direction in a will to pay debts is not a charge upon the real 
estate for that purpose, and farnishes no évidence of an intent to charge it. 
8. Same— PowHB op Sale— Tbrmination cf. 

Testator gave and bequeathed ail the residue of his estate to his exécuter 
and trustée, "with full power to sell and convey any or ail of said estate, and 
convert the same into money, " in trust for the use and beneflt of H., who was 
made sole legatee, the proceeds to be paid over to her. Held, that the power 
of sale ceased on the death of H. 
8. Samb— Invaud Sale— Notice to Pdbchabek. 

A purchaser from the trustée is bound to ascertain whether the power of 
sale exists at the time of his purchase. 
4 Ikfawct— Ratification op Invalid Sale. 

The act of the minor heirs of H. in receipting to the trustée for the proceeds 
derived from an exercise of the power of sale after the death of H. did not 
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coûstitnta a ratiflcatioli where ithey were not flrst fùUy inf ormed of the cir- 
cumstances and invalidityi of, that sale, but supposed their signatures were 
wanted to enable him tq gët a final seulement, àud be released troia the 
management of tbe estàte.' 
6, Samh— EsTOPPBii BY AcTS oi" Quabdian. 

Wliatever the father of the miner heirs, claiming to act as th.eir guardiaiï, 
may hâve done in récognition of the trustee's ppwer after the death of H., 
cannot estop them to assert the invalidity of the trtstee's sale. 

6. SaMH— ESTOPPBL BT GONDtrCT. 

Thfl doctrine of estoppel by conduct does not apply to infants, unless such 
conduct vas intentional and fraudulent. 

In Equity. Bill to rëinove cloud on titlè. 

On May 16, 1863, George K. Swift, a citizen of the state of Ohîo, made 
his last will and testament, as follows : 

"Know ail men by thèse présenta that I, George K. Swift, of Warren, in 
the eounty of Trumbull and state of Ohio, in view of the uncertainty of our 
abiding time, do make this my last will and testament: 

"Item 1. I direct that ail my just debts and funeral charges be paid. 

"Item 2. I hereby request my executor hereinafter naûied to provide at his 
discrétion suitable monuments for my deceased parents and their decfeased 
children, ineluding what he may deem proper for myself. 

"Item S. In remembrance of the kindness and attention of my sister J, Ee- 
becca Harmon in timeof sickness and trial, and knowing that my sister Maria 
P. Kirtland is amply provided with ail the necessaries of this life, I make the 
folio wing provision for the rest and residue of ray estate: I give and bequeath 
to my exeoutor and trustée hereinafter named ail of my estate, both real and 
Personal, with fuU power to sell and convey any or ail of said estate, and cou- 
vert the same into money, to f ulflll ail contraots by me made, release mort- 
gages, compromise and adjnst daims that may be due to me, at his discrétion, 
make proper deeds of conveyance for land, and give any acquittance that may 
be necessary in the settlement of my estate; sald executor and trustée to bave 
and to hold ail of my estate, both real and personal, in trust for the use and 
beneflt of my sister J. Kebecca Harmon, who I hereby make the sole legatee 
of my estate. As soon as may be proper in the estimation of my said executor 
and trustée, I hereby direct him to pay over the avails of my estate, as it may 
corne into his hands from time to time, or he may in final settlement convey 
to my said legatee ail or any part of my real estate unsold, and a receipt from 
my said legatee for any balance after final settlement shall bea fiiU and sufS- 
cient discharge to my said executor and trustée for the same. I do hereby con- 
stitute and appoint my uncle, Frederick KinsmAn, my executor and trustée, 
to do and perïorm ail as provided in this my last vt^itl and testament. Jn wit- 
ness whereot I hâve hereunto set my hand and seal this 16th day of May, A. 
D. 1863. George K. Swift. [Seal.] 

"Signed, sealed, and published in présence of us, James Dana ànd Fred- 
erick Kinsman, Jr., who signed our names hereunto in présence of each other. 
"James Dana. 
"Fbedbrick KmsMAN, Jb. [U. S. Eev. Stamp.]" 

The testator died June 30, 1865, and the will was admitted to probate 
by the proper court, and Frederick Kinsman, the executor and trustée 
therein named, duly qualified and accepted the trust. 

The testator owned real estete in St. Paul, Minri. ; and prior to Decem- 
ber 16, 1865, Kinsman having fuUy complied with the laws of the state 
of Minnesota, (chapter 16, Laws 1865,) was aùthorized to exécute the 
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will in Minnesota. On February 13, 1868, J. Rebecca Harmon, the 
sole legàtee of Swift's estate, died intestate, leaving surviving her Julian 
Harmon, her busband, and three minor children, — Cornelia, born No- 
vember 10, 1861j Julian D., born July 23, 1863; and Olive R., born 
March 16, 1865. At the time of her death Kinsman had paid for the 
monuments, aiid had oh hand a large sum of money belonging to the 
Swift estate over and above debts. Ten years after the death of Mrs. 
Harmon, claiming authority under the Swift will, and without an order 
of court, he sold and conveyed on June 18, 1878, certain city lots in St. 
Paul, Ramsey county, Minn., including lot 24, block No. 8, Nininger's 
addition, to the défendant Robert Snàith, and executed the deed as ex- 
écuter and trustée of the estate of G. K. Swift. Smith sold to défendant 
Twohy, and the latter to défendant Dow. The défendant Armstrong is 
aJleged to be inferested in the land with Smith. Kinsraan died October 
16, 1886, and thé complainants bring this suit to set aside the deed froiri 
Kinsman to Smith, as a cloud upon their title; and those claiming under 
Smith are made parties défendants, and other relief is prayed. The land 
in controverpy is vacant and unoccupied. 

Frank Ford and John W. Pinch, for complainants. 

John D. O'Brien, Homer C. EUer, and /. V. D. Heard, for défendants. 

Nelson, J.,(_afterstating the fads as above.) The défendants claim that 
upon a proper construction of the will the power of sale was not limited 
to the life-time of Mrs. Harmon, but couid be exercised by Kinsman at 
any time prior to a final distribution of the property to Mrs. Harmon 
dUring her life, or afterwards to those succeeding to her rights. It is 
also claimed that the real estate as well as the personalty was charged 
with the payment of debts, and when the lots were sold Smith was not 
bound to inquire whether there were debts which j'ustified a sale of real 
estate, or see to the disposition of the proceeds. It is also urged that the 
complainants, and each of them, are estopped from bringing this suit for 
the reason that the sale bas been ratified by the acceptance of part of the 
pufchase môney. The facts are sùbstantially undisputed, and the cause 
bas been elaborately and ablyargued by counsel. 

i. The sale çannot be upheldion the theory that the debts were a charge 
upon the real estate. The debts are not directed to be paid out of any 
particular fundw The personalty, as appears from the testimony, was 
ample to discharge ail debts and pay for monuments, and it was so ap- 
plied. The testator manifestly intended that the executor should pay 
thè debts ffoiù thè personal estate, in the exercise of bis duty, as the laiir 
required. There was no trust created by the will. Or expressed therein, 
by virtue of which thé exécuter and trustée could accomplish this ob- 
jeçt. " A mère gênerai direction to pay debts is not a charge upon the 
îands for that purpose, and furnishes no évidence of an intention .to 
charge the real estate. The latest authority found (^Balk v. Dampmani, 
16 Atl. Rep: 16, Md. Gt. App. Nov. 22, 1888, foUowing White y. Kauff- 
man, 66 Md,,.â2, 5 Atl. Rep. 865) so décides, and holds that such àed- 
laration "simply providee what the law hais determined sball bedonej 
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■with or without such a clause in the will." See LwpUm v. LupUm, 2 
Johns, Ch. 614; In re (My of Eodmtei; 110 N. Y. 159, 17 N. E. Rep. 740; 
Will. Eq. Jur. 488. 

2. The only trust in the will is to sell and pay over the proceeds for 
the use and benefit of Mrs. Harmon, the sole legatee, and this is an ex- 
press trust, recognized by the law of Minnesota, Gen. St. Minn. § 11, 
p. 653, in force when the will became operative. After directing the 
payment of debts, and requesting his executor to provide suitable mon- 
uments, the testator "gives and bequeaths" ail the residue of his real 
and Personal esta te to his executor and trustée, "with full power to sell 
and convey any or ail of said estate, and couvert the same into money," 
in trust for the use and benefit of his sister, Mrs. Harmon, who is made 
sole legatee, and directs him to pay over the avails to her. By thèse 
provisions it is clear that the testator intended that his whole real and 
Personal estate should become united in one common fund for the sole 
purpose of distribution to the sole object of his bounty, Mrs. Harmon. 
The testator intended to and did exhaust the entire produce of the sale 
of his realty and personalty and give it to her. The whole property waS 
disposed ot by the will, and he died intestate as to no portion of his es-? 
tate. There was a complète appropriation of his entire estate for the 
benefit of his sister, after the debts were paid and the monuments pro- 
vided; and he gives a reason for it in his will. The testator created no 
other trust, and did not look beyond liis sister for an object of his 
bounty. It is true, he conferred upon his executor and trustée authority 
to fulfill his contracts, release mortgages, compromise and adjust claims 
that naay be due, give deeds of conveyance for lands, and give any ac- 
quittances necessary in the settlement of his estate; but ail thèse duties 
and powers not embraced in the trust, to sell for the benefit of Mrs. 
Harmon, the law conferred upon Kinsman as executor, some of them to 
be done by order of court, obtained upon application, and others with-- 
eut it. I concède that for purposes of the trust the real estate may be 
considered as personalty impressed by the doctrine of équitable conver- 
sion, but such conversion is admitted only for the accomplishment of 
équitable results. Kinsman only took the légal title subject to the 
trust, and on the death of Mrs. Harmon the estate, real and personal, 
vested in her représentatives. The trust ceased to be active, and was 
Ihen determined, aud the estate belonged to the complainants; for thô 
doctrine is well settled that the trustée only takes that quantity of intern 
est which the purposes of the trust require and the will permits, and it» 
duration continues to that extent only. 4 Kent. Comm. 310, and note; 
1 Perry, Trusts, § 312. The légal estate remained in the executor and 
trustée so long as the exécution of the trust required it and no longer. 
Nicoll v. Walworth, 4 Denio, 388; Young v. Bradley, 101 U. S. 787. The 
heirs of Swift would take under no circumstances, for the proceeds of 
the entire estate were disposed of by the will. No ulterior purpose for 
maintaining the trust is evinced, requiring that the intent, of the testa- 
tor, to change the realty into personalty should be carried out. No sale 
was authorized except to couvert the estate into money for the use and 
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benefit of Mrs. Harmon. Kinsman was not the trustée of Ihe représen- 
tatives of Mrs. Harmon and when he undertook to sell after her death 
the sale was utterly void. 

3. It is claimed that the sale to Smith was ratified by the représenta- 
tives of Mrs. Harmon, and that by their conduct they are estopped to 
assert any right to the land. The doctrine of estoppel by conduct does 
not apply to minors, unless such conduct was intentional and fraudulent. 
Bisp, Eq. §§282, 293; Big. Estop, (Ist Ed.) 486. Theacts of Kinsman 
in dealing with the property after the death of Mrs. Harmon, known to 
Mr. Harmon, the guardian, and the receipt of money derived from the 
sale by two of the heirs after they became of âge, are relied upon, but 
they do not work an estoppel. Kinsman niade the sale without inform- 
ing the complainants except the father, Mr. Harmon, who refused to 
sign a deed as guardian or relinquish his curtesy. The paper purport- 
ing to be a release of lots in Ramsey county, Minn., signed by Harmon, 
guardian, and Cornelia and Olive Harmon, and the vouchers for money, 
are not sufficient évidence of the children's intention to ratify the sale. 
They at least must hâve been informed of every material fact, and been 
advised that the sale was void without confirmation by them, before a rat- 
ification can be established, if at ail. Story, Ag. §§ 239, 243, and note; 
Kerr, Fraud& M. 296; 2 Pom. Eq. Jur. §§ 964, 965; Owings v. HvU', 
9 Pet. 607-628. This was not donc. Kinsman at no time informed 
the children of the sale, and it was only after bis death they discovered 
it. He undertook to dispose of the property, claiming the right so to 
do as executori and trustée under the will of Swift. When ihe vouchers 
wer<j signed by Cornelia and Olive he stated that he wished to get rid of 
the management of the Swift estate, and procured their signatures to en- 
able a final settlement to be obtained, and nothing was said about a dé- 
sire to hâve the sale ratified. Smith knew that the sale was made by 
Kinsman, acting as executor and trustée, in the exercise of authority 
claimed under the will of Swift. It is so recited in the deed. He was 
put upon inquiry to ascertain whether the power existed to sell, and he 
must ascertain at his péril whether Kinsman had the estate which he 
professed to convey. 1 Perry, Trusts, § 226; 2 Perry, Trusts, § 814. 
Whatever Mr. Harmon may hâve done claiming to act as guardiaû, can- 
not bind the children, and estop them from asserting a right to real es- 
tate illegally sold. The conveyance to Smith being void, the défend- 
ants Twoby and Dow, claiming title through him, hâve no standing in 
court, and the complainants are entitled to a decree, and it is so ordered. 
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HoFFMAN V. Manxjfactueebs' Mut. Fihb Ins. Co. 

(OirevM Court, D. Indiana. April 16, 1889.) 

iKSUBATfCïi— Conditions of Polict. 

B^ the terme of a policy the insurer waa not to be liable for a greater pro- 
portion of any loss on the property described in the policy than the Bum in- 
sured therein Bhould bear to the whole sum insured on such property. Held, 
that a statement occupying a space for the degcription of the propertjr, in 
which différent pièces of property -were specifled, and opposite each pièce 
was placed a certain sum, did not amount to an agreement by the insured that 
he would maintain an Insurance upon the property equal to the aggre^ate of 
such Bums, so that the insurer could take such aggrëgate as the basis upon 
which to figure its proportion of loss. 

At Law. On demurrer to answer. 

This action counts upon a policy of insurance issued by the défend- 
ant to the plaintifF on a number of buildings and their contents, situated 
near KeUyville station in the state of Pennsylvania. By the tenns of 
the policy the company agreed to indemnify Hoffman to the amount of 
$2,500, and there is a provision that it shall not be liable for a greater 
proportion of any loss upon the property described in the policy than 
the sum insured therein bears to the whole sum insured thereon. And 
it is also provided that the insurance may be terminated by either party 
upon notice, etc. Following the statement that the amount of the in- 
surance is $2,500, and occupying the space for the description of the 
property, there appears the following printed form: 

Sellées Hoffman. 

On stone building marked "A" on plan, iacluding stone addition 

and stone stalrway bouse, .-..-. $10,000 
On stone building marked "B" on plan, incliiding stone stairway 
bouse, - ....... 5,000 

On stone building occupied as picker-house and carding-room. - 750 

On stone building occupied as a macbine-sbop, ... 750 

On stone and f rame building occupied as a dye-house, - > 750 

On stone building, including stack, occupied as a boiler and engine- 
house, -- - - - - - - - 750 

On stone and frame building occupied as a packing and flnishing 
house, -- - - -- - - - 750 

On stone building occupied as a store-iiouse and stable, - • 750 

On machinery of every description, also shafting, pulleys, hangers, 
couplings, belting, piping, water-wheels, pumps, drums, gearing, 
tanks, bose, sfauttles, heddles, reeds, bobbins, spools, press-boards, 
press-papers, tools, implements, appurtenances, f urniture, fixtures, 
and machinery supplies, containéd in building marked "A" On 
plan, and in the stone addition and stone stairway house, - 39,000 

On machinery and other items as above described, containéd in 

building marked "B" on plan, - - - • - 15,000 

On machinery and other items as above described, containéd in 
building occupied as a picker-house and carding-room, • . 2,000 



Amount carrled forward - • • • • $75,500 
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Amount brought forward ..... $75,500 

On maehinery and other items as above described, contained in 
building occupied as a machine-shop, . . - . 1,000 

On maehinery and other items as above described, also tubs and 
vats, contained in building occupied as a dye-house, - - 2,000 

On maehinery and other items as above described, contained in 
pacl^ing and Qnishing house building, - - - - 2,000 

On maehinery and other items as above descriled, also engine, boil- 

; ers, and al! connections, contained in building occupied as an en- 
gine and boiler house, ...... 1,000 

On stock and nuaterials of every description, raw, manufactured, 
unmanufactured, and in process of manufacture, contained in 
building marked "A" on plan, and in stone addition, - - 2,500 

On stock and miiterifils as above described, contained in building 
marked "B" on plan, ...... 1,500 

On stock and materials as above described, contained in building 

. occupied as a picker-house and carding-room, - - - 500 

On stock and materials as above described, contained in building 
occupied as a dye-house, .--... 500 

On stock and materials as above described, contained in building 
occupied as a packing and flnishing house, - - - 1,500 

On stock and materials as above described, contained in building 

. occupied aa a store-bouse and stable, - • - - 2,000 

$90,000 

AU situate on the Philadelphia and Baltimore Turnpike, about one quarter 
of a mile from" Eelly ville Station, "on the West Chester & Philadelphia Rail-, 
road, Delaware Co., Penna., known as the "Kellyville Works," and occupied 
as a cotton-mill. 

Référence is had to Hexamer's plan, Nos. 661 and 662. Privilège to raake 
additions, altérations, and repairs, to run until 9 o'clock F. M., and to make 
other insurance, Without notice, until required. 

Itis understood and agreed tljat the Manuf'i:s Mutual Fire Insurance Com- 
pany, of Indianapolls, Indiana, covers under their policy. No. 2207, to whicli 
tjiis speciiication' is attached, and made a part thereof, l-36th part of the 
above-named sums, àmounting in the aggregate to twenty-five hundred 
($2,500) dollars. C. B. Funston, Secy. 

It appears that on August 24, 1888, fires occurred in ail of the several 
properties mentioned in tbis form, by wbicb tbe plaintiif sustained losses 
^0 the amount of $51 ,000; and that at that time he had other insurance to 
the amount of $57,500, niaking a total insurance of $60,000. The plain- 
tififclaims that the défendant is liable for $2,125, — thatsum bearing the 
same proportion to $2,500 as the total loss to the whole amount of in- 
surance at the time of the loss. The défendant, by its third paragraph 
of answer, admits a liability for $1,416.52, being two-thirds of the 
^ount sued for, claiming that the printed form, with the sums stated 
and aggregated, amounts to an agreement by the plaintiff to maintain an 
iûsunince of $90,000 on the property, and to become a co-insurer with 
the défendant for such amount as the actual insurance at the time of the 
lossshould fall short of this; and, as there existed but $60,000 insurance 
when the loss occurred, it is insisted that the plaintiff should bear one- 
third of it. It is also stated in the answer that at the time the policy 
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sued on was issued, the plaintifF actuall}' had $90,000 of insurance on 
the properties, and afterwards, without notice to the défendant, canceled 
$30,000. ■ 

Morris, Neidberger & Owftis and Sharp & AUeman, for plaintiËF. 

W. T. Brawn and Vinwn Carter, for défendant. 

Woods, J., {ajkr stating the fada as above.) The court does not accède 
to the proposition that the statement furnished hy the assured, when in- 
serted in the policy, became either a représentation or a covenant by 
the assured that he had, or intended to procure, and would maintàin, 
insurance upon the several pièces of property described to the respective 
amounts set opposite each; nor, if such représentations were conceded, 
does the court think the conséquences contended for would follow. In 
the absence of any corresponding covenant or condition in the contract, 
a mère représentation of intention in respect to future acts or conduct 
créâtes no obligation, and affords no ground of relief from an agreement. 
It is allèged in the answer that when this policy was written the com- 
plainant' had dther insurance to the amouut of $90,000, but that eah 
hardly affect the question, there being in the policy no stipulation or 
condition that any particular amount of insurance should be maintained. 
Demurrer sustained. 



Lan» et al. v. Lynch. 
(Oireuit Court, B. 2few Eampshire. April 19, 1889.( 

1. Intoxicating Liqtjoks— Illégal Sales— Action fob Pkice. 

The taking of an order for liquor by a traveling salesman, in New Hamp- 
shire, to be fllled by his principals residing in another state. forma a part of 
the contract of sale, so as to make the transactioa void under Gen. Lâws N. 
H. G. 109, § 18, making it a criminal offense to solicit or take orders for spir- 
ituous liquors in the state, to be delivered at a place without the state, know- 
ing or havjng reasonable cause to believe that if so delivered the same will be 
transported into the state, and sold in violation of law. Following Jûneê.\. 
Surprise, (N. H.) 9 Atl. Rep. 384. 

2. Same. 

The effect of that statute is to bar the right to reoover the priée of liquor 
sold in violation of its provisions. Folio wing Jona v. Surprise, (N. H.) 9 Atl. 
Bep. 384. 
8. Same— CoNSTrnjTiosTAL Law— Régulation of Commebce. 

That statute is not a restriction upon Interstate commerce. Distinguishing 
Bowman v. Bailway Go., 8 Sup. Ct. Rep. 689, 1063. 

At Law. On motion by plaintiffs for new trial, 

John Hatch, for plaintiffs. 

John S. H. Prinic, for défendant. 

CoLT, J. By the laws of New Hampshire it is made a criminal of- 
fense for a person to solicit or take orders for spirituous liquors in the 
state, to be delivered at a place without the state, knowing, or having 
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reasonable cause to believe, that if so delivered the same will be trans- 
ported into the state, and sold in violation of law. Gen. Laws, c. 109, 
§ 13. The présent suit is brought to recover the priée of certain liquor 
sold by the plaintiffs, who are résidents of Pènnsylvania, to the défend- 
ant, a résident of New , Hampshire, an agent of the plaintiffs in New 
Hampshire having first taken an order for the liquors from the défend- 
ant. The plaintiffs now move for a new trial on the ground of error in 
the rulings of the court. There are three grounds on which the plain- 
tiffs claim a new trial: First, that the taking of the order forms no part 
of the contract of sale, and therefore does not bay a recovery of the priée; 
second, that the law of New Hampshire inflicting a penalty for the offense 
of soliçiting or taking an order does not bar the right to recover the price 
of the liquor sold; Aird, that the statute is unconstitutional, because it 
is a régulation in restraint of commerce between the states. In J^ones v. 
Surprise, 64 N. H. 248, 9 Atl. Rep, 384, the suprême court of New Hamp- 
shire, in an elaborate opinion, hâve considered the first two questions 
which the plaintiffs now raise by this motion. See, also, HSl v. Spear, 
60 N. H. 253. Under the décisions of the suprême court of the United 
States, I thiijkthis tribunal is bound to follow the construction put upon 
this statute bytbe highest court of the state. From the récent opinion 
in Bûcher v. RaUroad Go,, 125 U. S. 555, 8 Sup. Ct. Rep. 974, it seems 
clear that the présent case cornes within this rule of construction. But, 
independentlyof thisrule, I agrée with the conclusions of the state court 
in Jmies v. Surprise. The case of Harris v. RwinéU, 12 How. 79, cited 
by the plaintiffs, turned upon the construction of the statutes of Missis- 
sippi, and the intent of the législature relative thereto, but there is noth- 
ing in the opinion of the court in that case, nor in SortiveU v. Hughes, 1 
Curt. 244, which is also relied upon by the plaintiffs, when we carefully 
analyze those cases, which is in conflict with the décision of the court 
in Jones v. Surprise. I am of opinion, therefore, that thô taking of the 
order by the agent of the plaintiffs was a part of the contract of sale so 
far as to forbid a right of recovery upon the contract, and that the stat- 
ute of New Hampshire inflicting a penalty for the offense prohibits the 
right of recovery for the price of liquors sold. 

Upon the point that the law is unconstitutional the plaintiffs rely upon 
the récent case of Bovmian v. Railway Co., 125 U. S. 465, 8 Sup. Ct. 
Rep. 689, 1062. That case decided that a statute of lowa which re- 
stricted the importation of liquors from another state was void because 
it was a violation of the right of congress to regulate commerce between 
the states. Eut that case is not applicable to tlïe présent one. The stat- 
ute of New Hampshire does not restrict the importation of liquors from 
other states; it simply forbids the taking of orders for liquors to be sold 
within the state in violation of law. It raay be that the effect of the 
law is to prevent the importation of liquors from other states, but the 
distinction between state restrictions upon the importation and state re- 
strictions upon the sale of a commodity when within the state is clearly 
reppgnized, and well defined. It is well stated in the closing words of 
Mr. Justice Matthews in Bowman v. Railway Co.: 
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"It is enough to say tbat the power to regulate or forbid the sale of a cona!- 
modity, after it bas been brought into the sfcate, does not carry with it the 
right and power to prevent its introduction by transportation from anotber 
State.» 

The motion for a new trial is overruled. 



BURDETT V. DOTY. 

(Oireuit Court. B. D. Miehigan. May 6, 1889.) 

RbpIiBviw— Jdbisdiction. 

Where awrit et replevin was inadvertently issued in a case of which the 
court had no jurisdiction, and the property was tarned over to the plaintift 
pursnant to a statuts of the state, heid, that the court was not authorized to 
enter a judgment for a return of the property, or to assess its value; its pover 
is limlted to dismissing the writ. 

Ai Law. On motion to set aside assessment of damages. 

This was an action of replevin begun on the 21st of March, 1887, for 
a stock of clothing appraised at $653.38. By the writ the property was 
described as exceeding $500 in value. The suit was commenced in 
ignorance of the statute of March 2, 1887, raising the minimum of 
jurisdiction from $500 to $2,000. The property was delivered to the 
plaintiff in replevin upon his executing a bond under the statute of this 
State, conditioned upon the prosecution of his suit to efiect. On the 9th 
day of January, 1888, an order was made dismissing the case for want 
of jurisdiction, and directing a return of the property seized under the 
writ. The défendant waiving a return of the propert}', a further order 
was made that he recover its value, to be assessed by a jury, irrespective 
of the question of plaintiâ"'s right, title, interest, or ownersbif titerein. 
Damages were assessed at $900. An application was subsequently mada 
to the suprême court for a writ of mandamiis to vacate this judgment, 
which was denied. Et -parte Burdett, 127 U. S. 771, 8 Sup. CU Rep. 
1394. Motion was then made to set aside the order assessing thèse dam- 
ages, upoa the ground that the court had exceeded its power. 

Griffin & Warner, for plaintiff. 

CL P. Black, for défendant. 

Brown, J. There is no question that the case was properly dis- 
missed for want of jurisdiction, as the amount in controversy was far 
less than $2,000. It is but just to counsel to say that the passage of 
the act increfl.sing the minimum jurisdictional amount from $500 to 
$2,000 was not generally known to the profession at the time this suit 
was begun. The court, however, went further, and ordered a return 
of the property replevied, upon the authority of MaîL Co. v. Flanders, 
12 WaJl. 130. This was a bill in equity against a treasury agent of th© 
United States and au auctioQeer, setting forth that the treasury agent- 
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had seized two steam-boats, and was about to sell them, under the Capt- 
\ared and Abandoned Property act. An injunction and writ of séques- 
tration were issued, under which the marshal took possession of the 
steamers. The court decided that it had no jurisdiction with respect 
to one of the steamers, and ordered it restored to the treasury agent. 
This action was held to be correct, Mr. Justice Clifford observing that, 
"where the circuit court is without jurisdiction, it is in gênerai irregular 
to make any order in the case except to dismiss the suit, but that rule 
does not apply to the action of the court iu setting aside such or- 
ders as had been improperly made before the want of jurisdiction was 
discovered," Had the property in this case, at the time the suit was 
dismissed, been in the possession of the marshal, it is probable that the 
order for its return to the défendant would hâve been correct: but, as the 
property in fact had been delivered to the plaintifF under the statute, the 
ôrder was extrajudicial, and I am satisfied that the court went too far 
in. assessing the value of thei property against the plaintifF. Authority 
for this proceeding is claimed to be found in sections 8346 and 8347, 
How. Ann. St., the first of which provides that if the property shall 
hâve been delivered to the plaintiflf, and the défendant recover judgment 
by disconlinuance or nonsuit,' such judgment shall be that the défend- 
ant hâve return of the goods and chattels replevied, with damages for 
détention. Section 8347 further provides that, instead of taking judg- 
ment for such return, he may take judgment for the value of the prop- 
erty replevied, in which case such value shall be assessed upon the trial, 
ôr upon assessment of damages. Thèse sections, however, cover only 
cases of voluntary discontinuance or nonsuit, and are not, in terms at 
least, exténded to cases dismissed for the want of jurisdiction, The in- 
justice of the order in this case is apparent from the fact that the plain- 
tiff 18 precluded from showing that the goods were in truth his own, and 
ôompels him to pay the défendant for them, although he may in fact 
hïive no title to thèm. The writ was simply a nullity, While it con- 
ferred upon the plaintiff no rights which he had not previously pos- 
aéssed, it took away none which he actually had. The case then re- 
dtices itself to this : May not a person who enters a store or dwelling- 
house of another, and carries ofFa pièce of property, show in défense of 
an action of trespass or trover, that the property in reality dîd belong to 
himself, and that the other party had obtained possession of it by fraud? 
It is entirely clear that he may. The only object, then, of a writ of re- 
plevin is to enable him to do by force and by authority of law that which 
he might othérwise do peacèably, 

The difficulty in the présent case is that the court, after dismissing 
the case for want of jurisdiction, proceeded to a step which oould only 
be taken upon the theory that the court had jurisdiction, viz. , the return 
of the property and the assessment of defendant's damages. This was 
doue by the court of common pleas in Jordan v, Dennis, 7 Metc, 590, 
£|nd it was. held • by the suprême court of Massachusetts that the judg- 
ment; for the return of the property was erroneous. Such was also the 
Fuling of the suprême court of this state in ParaeU v. Circuit Judge, 8d 
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Mich. 542, in which the writ was quashed as void because it did not 
describe the goods taken. The identical question involved in this casé 
was also passed upon in Gmyv. Dean, 136 Mass. 128. In that case 
the value of the replevied property was below the minimum amount of 
which the court had jurisdiction. The superior court proceeded to make 
an order for the return of the property, and the suprême court held it to 
be erroneous. 

The cases relied upon by the défendant do not support his conten- 
tion. In People v. Tripp, 15 Mich. 518, the wril of replevin was not 
served a sufficient time before the return-day, and the justice declined 
to proceed, and, a discontinuance was entered. This was within the very 
words of the statu te. There was no évidence that the court did not 
originally hâve jurisdiction of the case. In Forbesv. Judge, 23 Mich. 
497, the service of the writ was set aside as having been made after the 
return-day. This was held, in effect, to amount to a discontinuance; 
but there was no évidence in that case that the court did not hâve juris- 
diction to issue the writ. In Fleet v. Lockwood, 17 Conn. 233, the writ 
was abated for want of a bond for prosecution, and a judgment that the 
plaintiff return the goods and chattels replevied was held to be correct, 
but no question was made concerning the jurisdiction. 

We are clear in the opinion that there was no power in the court to or- 
der a return of the property after it had been delivered to the plaintiff, 
or to assess the plaintiff's damages, or to pass upon the question of title 
as between the parties. As it seeuis to be coneeded that no action will 
lie upon the bond, (section 8352,) except after an exécution returned 
unsatisfied, it follows that the défendant must seek his remedy by an 
action against the officer, or agaiinst the plaintiff in replevin. 

An order will be made vacating the judgment for return and the order 
assessing damages, as having been improvidently made, and the case 
will be dismissed for want of jurisdiction. 



WnîAVER & Steery, Limited, v. Saltonstall, Collector. 
{Circuit Court, D. Massachusetts. April 29, 1889.) 

CUBTOMS DUTIEB— EnTRT AND APPRAISAL. 

The duty should be assessèd only on the quantity of the goods arrîving In 

Çort, and not on the quantity appearing by the invoice to hâve been sbipped. 
he last paragraph of Rey. 8t. § 3900, forbidding the assessment of duties on 
an amoant less thau the iUTOice value, refera only to the pril:e, and not to the 
quantity. 

At Law. 

Action by Weaver & Sterry, Limited, against Leverett SaltonsfaiÙ» col- 
lector of customs. 

C. P. Seark, for plaintiff, 

T. H. Talboi, Asst. U. S. Atty., for defendantr 
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' GoLT, Ji Under thè agreed statement of facts it appears tbàt the plain- 
tiff, between February and AugusÉ,' 1887, imported into the port of Bos- 
ton, from Itâly,.l,800 boxes ofcastilesoap; that tbe soap, after its arrivai 
and entry at the custom-bousei was submitted to an examination by a 
weigher in the service of the custoni-house, who reported the weight to 
be 70,286 pounds, whereas the invoice made at time of the shipment of 
the soap from Italy shows the weight at the time of exportation to hâve 
been 72,983 pounds. The plaintiff claimed that the duty should be ex- 
acted only upon the value and amount as shown by the weigher's return 
to bave been actually imported, but the défendant exacted a duty upon 
the entire value and amount of soap as stated in the inrvoice to bave been 
shipped, and declined to make any allowance for loss of weight due from 
the voyage. This ïuit is bronght to reco ver the excess of duties so exacted 
by the collector. It seems to me that the courts bave determined this 
question in faVor of the importer. In principle, I cannot distinguish 
this case from Marriott v. Brune, d How. 619; U. S, v.Soutiimayd, Id. 637; 
Attstinv. Peaslee, 20 I^aw Rep. 448; also reported in full in Boston Daily 
Advertiseri x)f Sept. 30, 1857. In Marriott v. Brune it was held that the 
true construction of the law is to assess duty only upon the quantity of 
Bugar and molasses which arrives in port, and not upon the quantity 
which appears by the invoice to bave been shipped. Tbis doctrine was 
affirmed in U. S. v. Sovihmayd and in Austin v. Peaslee. The last para- 
graph of section 2900, Rev. St. , forbidding the assessment of duties 
upon an amount less than the invoice value, is substantially the same as 
the proviso contained in section 8 of the act of 1846, (9 St. at Large, 43.) 
In Marriotty. Brune it is held that the décision is not inconsistent with 
the proviso in section 8 of thé act of 1846, because the proviso relérs only 
to the price, and not to the quantity. Such being the construction put 
«pon the law by the suprême court and the circuit court for this circuit, 
the collector should hâve assessed duties only upon the quantity of soap 
which arrived in port, and not upon the quantity which appears by the 
invoice to bave been shipped; and the plaintiff is entitled to a judgment 
for the excess of duties so exacted. Judgment for plaintiff. 



,^,;: SVKES ». MaGONK. 

1. OoBTOMS DuTiKs— Manufactubeb— ITon-Enumbkated Articles— SiMn>TTUDB. 

The similitude either in matorial, quality, texture, or the use to which it 

may be applied, that a non-reDunifirated manufactured article miist bear to an 

' 'ebiimet'atëd article chargeable with dilty in ordertosubject the former article 
to the same rate of duty which is levied and charged on the latter article, 
must be a snbstantial similitude, not merely an adaptability to sale as a sub- 
Btitute for the latter arti<;le, but represent'iog eithçr its employmeut, or its 
efEects in producing a resuit. ■ '- 
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a. baijb. ..\ , . ■ . ' . , 

Sucii àlso must be the resémblanée that a non-enumerated manufactured 
article must equally bear to two or more enumerated articles on whicb différ- 
ent ,ratç8 of duty are cbargeable in order to aubject the former article to the 
same rate of duty as is chargeable on the one of the latter articles wbich it 
resembles paying the highest duty. 

8. Samb— Noir-BiroMBRATBD AsTici-Es— Qeneeal Pbovision. 

If a non-enumerated manufactured article bears no substantial similitude 
to an enumerated article, or no substantial resemblance to two or more enu- 
merated articles, chargeable with duty, and is not provided for under any of 
the other catch-ail clauses of the tarift act. it is dutiable under the gênerai 
provision for non-enumerated manufactured articles 

At Law. 

The plaintiff on the 3d and 12th of February, 1886, made two im- 
portations of "carminé of Persian berry extract," Thèse importations 
were classified by the coUector as non-enumerated manufactured articles, 
dutiable at the rate of 20 par cent, under the tariff act of March 3, 1883, 
and duty at that rate was duly exacted thereon. Against this classifica- 
tion and this exaction plaintiff protested, claiming that thèse importa- 
tions were dutiable at the rate of 10 per cent, ad^abrém, on the ground 
that they were extracts and décoctions of dyewoods, or berries, advanced 
in value by manufacture; or, that they assimilated either to such ex- 
tracta , and décoctions, or to such berries. This act (Heyl, par. 84) 
provides that "logwood or other dyewoods, extracts, and décoctions of " 
shall, l)ç subject to a duty of 10 per centum ad valorem. This act (Id. 
par. 94) also provides that" allbarks * * * berries * * * used 
expresdy for dyeing, which are not edible, but which hâve been ad- 
vanced in value or condition by refining ot grinding, or by other process 
pf manufacture, not specially enumerated or provided for in this act," 
shall be subject to a duty of 10 per centum ad valorem. This i act (Id. 
par. 87) further provides that " colors and paints, including lakes, whether 
dry or mixed, or ground with wateror oil, and not specially enumerated 
or provided for in this act," shall be subject to a duty of 25 per centum ad 
valorem. iÇiis act (Id. pars. 822-825) alsd, further provides that "there 
shall be levied, coUected, and pajd on each «nd every non-enumerated 
article which bears a similitude, either in naaterial, quality, texture, or 
the use to which it may be applied, to any article enumerated in this 
title as chargeable with duty, the same rate of duty which is levied and 
charged on the enumerated article which it most resemblesin any of the 
particulars before mentipned; and if any non-enumerated article equally 
resembles two or more enumerated articles on which différent rates are 
chargeable,' there shaU be levied, coUected, and paid on such non-enu- 
merated article the same rate of duty as is chargeable on the article which 
it resembles paying the highest duty; and on ail articles manufactured 
from two or more materials the duty shall be assessed at the highest 
rate? at which the component material ofchief value may be chargeable. 
if two or more rates of duty should be applicable to any imported 
article, it shall be classified for duty under the highest of such rates: 
provided," etc. This act still fsirther provides (Id. par. 837) that " ail 
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articles manufactured in whole or in part not herein enuraerated or pro- 
vided for" shall be subject to a duty of 20 per centum ad valorem. At 

: the trial of the case, plaintifiPs testimony tended to show that the " carminé 
of Persian berry extract" was màde from "Persian berries" with a me- 
tallic base, such as salts of tin, but that it was not a "lake;" that a 
"lake" and a "carminé" were différent articles; "carminé of Persian 
berry extract" was used for dyeing and for printing calicoes and wall 
paper and making paints; that extracts and décoctions of logwood and 
other dyewoods were usèd for dyeing, and with a metallic base ,could 
be used for printing. Defendant's testimony tended to show that " ex- 
tract of Persian berries" was first made from "Persian berries;" that 
" the carminé of Persian berry extract " was made from such extract by 
adding generally the salts of tin, bécause that gives the brightest re- 
Bults, précipitâtes the color, and changes it to a soluble color; that in this 

,country, on March 3, 1883, and prior thereto, "lakes" were made from 
extracts and décoctions in the same way as the "carhiine of Persian 
beri*y èxtract;" that "carminé of Persian berry extract" was used for 
icalico printing,; and sometimes for pririting wall paper; that the "ex- 

j tract of Persian berries " could be ' used for dyeing, and extracts and 
décoctions of logwoods and other dyewoods were used for dyeing and 

- making " lakes; " but that neither of thèse last two mentioned extracts 
and décoctions, as such, were generally used for printing; and that "car- 
mine of Persian berry extract," as such, could not be used for dyeing. 
At the close of the case plaintiff abandoned his claim that the importa- 

' tiens in suit were dutiable under the provision for berries contained in 
the aforesaid paragraph 94. 

Edward flart/ey, for 'plaintiff. 
', Stephen A. Walker, U.' S; Atty., and Thomas Gremwùod, Asst. U. S. 

,Atty., for défendant. 

Lacomee,, J.'j (oraUy chargmg ffie jury, ajler stating the facts as ahùve.) 
There are a nûnaber of articles as to which no duty is to be paid. Those 
figure on the free list. With regarà to about everything' else which 
cornes hère, congress bas undertaken to prescribe the spécifie rate of duty 
: which it shall pay. Of course to do this by a verbal enumeration of 
every known article, whether a natural growth or a product of manu- 
J&cture, would be praetically impossible. So, after enumerating with 
igreater or less détail, and by spécial or gênerai terms, such articles as 
it occurs to them to enumerate in that way, the framers of thèse tariff acts 
bave devised various catoh-all clauses, in order to prévent any articles, 
which should in their judgment pay duty, from slippihg through. 
One of thèse catch-ail clauses is known as the "Similitude Clause." It 
provides that if an article îs brought to one of our ports of entry, 
which is not enumerated by gênerai or spécial namé anywhere in the 
longlists of dutiable articles, then inquiry shall 'be made as to whether 
lit bears a similitude, either in matërial, quality, texture, or the use to 
which it may be applied, to any article enumerated in thèse several lists. 
Eurther, the same section provides that if the article be found to equally 



SYKES V. MAGONE. 497 

resemble two différent articles on thèse liste, bearing différent rates of 
duty, then the rate of duty assessed upon the article shall be that which 
is assessed on the higher of the two articles to which it bears a simili- 
tude. Finally, in, case ail the other catch-ail clauses (for there are oth- 
ers, to which I need not refer) should fail to hold the article, there is a 
gênerai provision that upon every manufactured article not enumerated 
or otherwise provided for in the act there shall be a duty of 20 per cent. 
That was the duty which the collector imposed in this particular case. 
Now, the question bel'ore you will be determined by the application of 
this similitude clause, or by your finding that it cannot be applied to 
the case in hand. The siniiUtude, which the act refers to, is a simili- 
tude either in material, quality, texture, or the use to which the article 
may be applied. You wiU understand that the similitude referred to 
in the act must be a substantial similitude, not merely an adaptability 
to sale as a substitute for the article to which it is said to be assimilated, 
but representing either its eraployment or its effect in producing results. 
Nor is it enough that the imported article bears more resemblance to one 
enumerated article than to ànother, because it might not bear any sub- 
stantial resemblance to either. The two clauses in the tariff act to which 
it is contended by one side or the other that this article bears a substan- 
tial resemblance are those providing, the one for logwood, and for ex- 
tracts and dedoctionsof logwood, and other dyewoods, and the other for 
colors and paints, including lakes, whether dry or mixed. The défini- 
tions of tbe dictionary with regard to thèse three words should perhaps 
be read to you, for, in the absence of any testimony as to a spécifie and 
peculiar meaning in trade and commerce, it will be assumed that the 
words are used in trade with the same meaning as that in which they 
are used in every day speech; and for that meaning when we are at a 
loss for it, we usually consult the dictionary. According to the diction- 
ary, a "décoction" is "an extract prepared by boiling something in 
water." An "extract" is "anything drawn from a substance by lieat, 
solution, distillation, or chemicai process, as essences, tinctures, and the 
like." A "lake " is " a compound of animal or vegetable coloring matter 
and a metallic oxide." Besides thèse définitions you bave had testimony 
; from those in the trade, and from chemists, as to the use to which 
this imported article is put, and as to its chemicai composition. From 
that testimony, bearing thèse définitions in mind, you are to détermine, 
in the first place, whether it bears a substantial resemblance to either of 
thèse groupsof articles, — that is, either to extracts, and décoctions of 
logwood and other dyewoods; or to colors and paints, including lakes, 
whether dry or mixed. Of course you will bave to be satisfied that the 
resemblance that it bears is a substantial one; and you will feel under 
■no eonstraint iri finding a resemblance where you bave doubt as to whether 
or not it exists, in order that the article may not escape payment of 
duty, becauSe, as I bave said before, there is another and final clause 
which provides for ail manufactured articles not covered by the earlier 
clause. Therefore, you will détermine, in the first place, whether it 
bearsa substantial resemblance tq either. If you corne to the conclu- 
v.38F.no.6— 32 
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sion that it bears a substantial resémblance to extracts and décoctions of 
logwoodj 'and not to lakes, your verdict will be for the plaintiff. Should 
you, où the other hand, reach the conolusiGn that it bears a substantial 
resémblance to colors and paints, including lakes, whether dry or mixed, 
and not to dyewood, extracts, and décoctions of logwood, then your 
verdict wiU be for the défendant. If you reach the conclusion that it 
bears a substantial resémblance to both, but are unable to détermine as 
to which it resembles most,— 'in other words, if it resembles both equally, 
or bas a substantial resémblance to both, — then again your verdict must 
be for the défendant. Finally, should you reach the conclusion that it 
bears a substantial resémblance to neither, then again your verdict must 
be for the défendant, because the article in the latter case will be cov- 
ered by the final clause as a non-enumerated manufactured article. 

The jury rendered a verdict for the défendant. 



TJhited States v. Butleb. 
(I>i»iriet Court, B. D. Miehigan. April 29, 188Sf.) 

1. PBRJtmT— PlBA of PbIOB ACftUfTTAI,, 

Â défendant, wbo had been acquitted upon an indictment forsellingliq- 
uors, without payment of the spécial tax required by law, was subsequently 
put upon trial for perjury, in:8wearing;upon his preliminary examination 
before a commissioner that he did not so sell. Hetd, that a plea of prior ac- 
quittai was bad, aa the two indictments were not for the same transaction, 
nor sustained by the same évidence. 

S. jTn>GMEN'i>— Bbb Adjudicata. 

Held, further, that his acquittai forselling liquor was a conclusive adjudi- 
cation in his f avor upon the subséquent trial for perjury, and that the gov- 
ernment coùld not snow that hiâ oath was false. 

{Sj/ltabiis by the Court.) 

At Law. On plea to indictment. 

Défendant was indicted for selling malt liquors wîthout payment of 
the spécial tax required by law, and also for perjury, in swearing before 
a United States commissioner, upon his preliminary examination, that 
he did not so sell. Upon his trial for selling liquor he was acquitted, 
and thereupon pleaded to the indictment for perjury autrefois acqwU. 

0. P. Black, U. S. Atty. 

D. A, Straker and Sylvester Lamed, for défendant. 

Beown, J. It certainly strikes one as an anomaly that, after an ac- 
quittai for a criminal offense, a party may be put upon trial for per- 
jury, in swearing that he was not guilty of that offense; but I do not 
think a plea of former acquittai is the proper way to take advantage of 
it. To make such a plea effective it must appear that the same évi- 
dence will sustain both indictments, and that they relate to the same 
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transaction. Thus, if a person be acquitted of robbery, he cannot be 
convicted of larcenyof the same property; nor, after conviction for ar- 
son, can a prisoner betried for murder committed in burning the build^ 
ing, although it bas been held that a trial and conviction for an assault 
and battery is no bar to a subséquent indictment for manslaughter. 
Bums V. People, 1 Park, Crim. R. 182. But the ofl'ense of perjury is 
a totally distinct and separate thing from selling liquor, and was com- 
mitted at a différent time, although it related to the same transaction, 
■ and the évidence that wiU sustain one will only partly sustain the other. 
If defendant's contention were sound it would foUow as a matter of 
course that if he had been convicted upon the first indictment for sell- 
ing liquor, he could bave pleaded a prior conviction to the indictment 
for perjury, a point I should be quite unwilling to concède. 

But I am clearly of the opinion that upon the trial of this case the 
défendant would be entitled to show that he had been acquitted of the 
offense concerning which he is charged to bave committed perjury, and 
that such acquittai would be conclusive. Whenever the same fact bas 
been put in issue between the same parties, the verdict of the jury upon 
such issue is a complète estoppel. This case contains ail the éléments of 
a plea of res judicata; the parties are the same; the point in issue, viz., 
whether he did in fact sell liquor, is the same, and the quantum of 
proof requisite in bdth cases is aiso the same. Had he swom before the 
commissioner that he had paid his tax and had been acquitted by the 
jury upon the ground that he did not sell liquor, the issue would bave ' 
been difl'erent, and perhaps such différence might bave been shown by 
paroi, but in this case the two issues were identically the same. The 
case is practically covered by Coffey v. U. S., 116 U. S. 436, 6 Sup. Ct. 
Rep. 437. This was an information in rem against a distillery for a vi- 
olation of the internai revenue laws. The claimant pleaded in défense 
a prior judgment of acquittai upon a criminal information against him- 
self by the United ëtates, alleging that such criminal information con- 
tained the same charges alleged in the information in rem. The plea 
was held to be good, the court taking the ground that, "where an issue 
raised as to the existence of the act or fact denounced has been tried in 
a criminal proceeding instituted by the United States, and a judgment 
of acquitta] has been rendered in favorof a particular person, that judg- 
ment is conclusive in favor of such person on the subséquent trial of a 
suit in rem by the United States, where, as against him, the existence of 
the same act or fact is the matter in issue as a cause for the forfeiture of 
the property." It was further held in that case that it made no différ- 
ence that in the criminal case the guilt of the défendant must be proved 
beyond a reasonable doubt, while upon the question of forfeiture the jury 
might find a verdict for the United States upon a simple prépondér- 
ance of proof. While I do not find the doctrine of res adjudiçata dis- 
cussed in criminal cases, I see no reasou why the gênerai rule regarding 
estoppels should not applyj especially where the quantum of proof re- 
quired in the two prosecutions is the same. : If this party could be con- 
victed of perjury in swearing to a state of facts which a jury in another 
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case against him has found tobe true, it would resuit that every crimi- 
nàl case in which the défendant takes the stand and is acquitted conld be 
practically retried upon an indictment for perjury. This never could 
hâve been the contemplation of congress in allowing a défendant to be 
Bworn in his own behalf. 

I express no opinion as to whether, if he had been convicted, such 
conviction would act as an estoppel against him in a prosecution for per- 
jury, as the question is not involved in this case. 



• United States v. Clarkb. 

{Bitiriet Court, E. D. Missouri, B. D. April 16, 1889.) 

1. Offenses agaittSt Postal Laws— Obscène Matter— Indictment. 

An indictment charged défendant with depositing in the post-office for 
mailing " a certain obscène, lewd, and lasciviôus pamphlet, of ah indécent char- 
acter, " giving its title, and alleged that It "is so obscène, lewd, and lascivi- 
ôus" that it would be offensive if set forth in full. Heid, that a demurrer on 
the groundsthat the pamphlet was not obscène, and that, if unflt for gênerai 
circulation, it might lawf ully bé sent to certain persons, to whom the indict- 
ment did not show that itwas not mailed, could not be snstained, as the 
pamphlet could not be regarded as part of the record, and therefore those 
questions could not be considered. 
" a. Same— MKANiNa OF WoKDS— Rbv. St. U. S. § 8893. 

The words "obscène," "lewd," "lasciviôus," and "indécent," as used In 
Bev. Bt. U. S. g 8893, prohibiting the deposit of publications so described in 
the mails, hâve the same meaning as given them at common law in prosecu- 
tions for' obscène libel. 
8. Same— Indictment — Dépenses. 

As the statute contains no exceptions to the rule malsing obscène publica- 
tions non-maila^le, the fact that a publication whicb would ordinarily be 
classed as within its meaning might lawf ully be sent to certain persons, does 
not render it necessary to aver in the indictment that it was not sent'to such 
persons, it being matterof défense to show that it was sent to such persons. 
A. Same— Province of Court and Jury. 

The question whether or not a particular publication is obscène, leiwd, or 
lasciviôus is for the jury, under instructions from the court as to the meau' 
ing of the words. 

At Law. On demurrer to indictment. 

Frank D. Clarkewas indicted under Bev. St. U. S. § 3893, aaamended 
by act Gong. Sept. 26, 1888, (25 U. S. St. at Large, 496.) He demurg 
to the indictment. 

Thomas P. Bashaw, Dist. Atty. 

Chester H. Krvmx, for défendant. ,, y ■ 

■ Thayer, J. The indictment in this case is in the usual form. ^ One 
bf the counts, which may be tafcen as a samplé of ail, allèges that the 
défendant knowingly deposited for mailing in the pôst-ofïîcë at the city 
"of St. Louis, a certain obscène, lewd, an<i lascivioo's Ipamphletof aniin-' 
décent charaetery entitled, "D-r.- Glurke's Treatisè on Yenereal,' Sèxtial, 



UNITED STATES V. CLAKKE. 501 

Nervous, and Spécial Diseasès," which waS addr^sed to "Mr. W. E. 
Deerj Bluff Mills, Indiana," and is so obscène, lewd-, and lascivious that 
said pamphlet would be offensive if set forih in full in the indiptment. 
Défendant demurs to the indictment on the ground — First, that the 
pamphlet is not obscène; and, secondly, on the ground that, even if it is 
unfit for gênerai circulation, yet that it may be lawfuUy sent through 
the mails to certain persons, and that the indictment is defective because 
it does not show by proper averments that the publication was not mailed 
to such persons. The demurrer, therefore, assumes thât the publication 
in question is a part of the record, and that the court may properly 
détermine on demurrer whether it is or is not obscène. This position I 
legard as untenable. The practice now become common in this class of 
cases, of describing a publication in an indictment in such manner that 
it may be identified, and averring that it is obscène^ — so obscène that 
it is unfit to be spread on the record, — was adopted originally, in part 
at least, for the purpose of preventing obscène and indécent matter frora 
becoming a part of a permanent public record. The practice was justi- 
fied on that ground in the case of Com. v. Holmeê, 17 Mass. 337. As 
the alleged obscène publication cannot be regarded as a part of thé rec- 
ord, it is manifèst that it is not touched by the demurrer. The ques- 
tion whether it is obscène in such sensé as to be non-mailable under any 
And ail circumstances, or whether it might be mailed to some persons, 
is not before the court for détermination at this time. The reason last 
assigned for overruling the demurrer was not suggested at the heàring, 
:and apparently was not relied upon by the district attorney; 

The discussion took a wide range. The publication complained of 
was exhibited to the court, and contrasted with a certain standard médi- 
cal journal, and much was said on the point whether the publication was 
•obscène in the sensé of the common law, and whether common-law tests 
of obscenity are applicable to the case, and as to whether the non-mail- 
^ble charactér of the publication dépends to any extent upôn the person, 
or class of persons, to whom it was addressed. In view of the discus- 
sion at the hearing of the demurrer, and the fact that the case remains 
to be tried, it will not be out bf place to express an opinion on some of 
thèse points. In the first place, I remark that the words "obscène," 
"lewd," "lascivious," and "indécent," as used in the fédéral statute, 
section 3893, as amended by act Sept. 26, 1888, (i25th St. at Large, 
p. 496,; hâve the meaning that bave been imputed to themat com- 
mon law in prosecutions for publishing obscène libels. Whether a par- 
ticular publicatron is obscène, and for that reason unmailable, must be 
determined by common-law tests. At this point, however, arises the 
question whether it is the province of the court or jury to détermine with 
respect to a given publication if it is obscène or otherwise. I ain of the 
-opinion that the ultimate solution of that question rests with' the jiiry 
to the sanie extent that in civil prosecutions for libel, and in eriminal' 
prosecutions Since the declaratory act of the 32 Geo v III. c. 60, the' 
Kjuestion whether an article is libelous is for the jury, under propèr di- 
rections given- by thé courte Panmter v. Cov^land, 6 Mees. & W. 105 ;, 
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Bayliav. Lawrence, 11 Adol. & E. 920; 3 State Tr. 37; Moxorî's Cfawe, 
2 Towns. St. Tr. 356; Starkie, Sknd. & Lib. (Wood's Notes) §§ 556 and 
195. The court must of course define the terms "obscène," "lewd," and 
"lascivious" as used in the statutes, and raay no doubt express its opin- 
ion as to whether the publication complained of is indécent, but in the end 
the jury must find whether the publication, by reason of its effect upon 
the minds of those into whose hands it may fall, is obscène or othervvise, 
within the définition given by the court. Entertaining the view that 
the question whether a publication is obscène, is generally for the jury, 
under proper directions from the court, I am free to say that if the pam- 
phlet complained of in this case had been set out in the indictment, so 
as to form part of the record, I should not feel authorized to déclare on 
demurrer that it is not indécent or obscène. The publication is of such 
a pecxiliar character that, in my judgment, both the government and the 
défendant are entitled to the opinion of the jury as to whether it would 
probably déprave and corrupt the mincis of those into whose hands the 
pamphlet might fall; that is to say, whether it is obscène or otherwise. 
The views that différent persons might entertain of the tendency and ef- 
fect of such publications are so various that thèse questions ought to be 
rtubmitted to a jury, It was urged that the court ought at least to pré- 
sume from an inspection of the pamphlet that the author's motives were 
laudable; that his purpose was to benefit, rather than to debauch, the 
public. But, even conceding this to be so, it will not benefit the défend- 
ant, if his pamphlet is found to be in fact indécent or obscène, as it was 
expressly held in the somewhat celebrated case of Queen v. Hkklin, L. R. 
8 Q. B. 371, that the character of a publication as obscène or otherwise 
is not to be determined by the motives of the author in making the pub- 
lication. In the case of U. S. v. Chesman, 19 Fed. Rep. 497, Judge 
McCRARYsaid: 

"There are many things contained in the standard works, (npon medicine.) 
wliich, if printed in panTphlet furm, and spread broadcast among the commu- 
nity, being sent througb the mail to persuns of ail classes, including boys and 
girls, wuuld be highiy indécent and obscène." 

A very simikr remark was made by Cockbuen, C. J., in Queen v. 
Hicklin, L. R, 3 Q. B. 367, supra. I do not understand from this lan- 
guage, however, Uiat the character of a publication, whether obscène or 
otherwise, is to be determined by other crUeria than its subject-matter, 
the method of trèatment of the subject involved, the illustrations it con- 
tains, and its tendency, in ail thèse respects, to corrupt those whose minds 
are open to immoral influences. The inference to be drawn from what 
was said in the two cases last cited appears to me to be this: that even an 
obscène book, or one that, in view of its subject-matter, would ordinarily 
be classed as such, may be sent through the mail, or published, to Certain 
persons, for certain purposes. For example, a treatise on venereal dis- 
eases might be sent through the mail, or delivered to a student or prac- 
titioner of medicine, and perhaps to other persons, for certain purposes. 
But if an obscène book is deposited in the mail, addressed to a certait 
person, it is not necessary to allège in an indictment for euch an act tha^ 
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the person to whom it was addressed was not one of those persons, or did 
not belong to a class of persons to whom such books might lawfally be 
sent by mail. If it be a fact that tbe défendant in any case was justified 
in sending what would ordinarily be deemed an indécent publication 
through the mail, by reason of the calling, profession, or peculiar need 
of the person to whom it was sent, that is a mattèr of défense to be brought 
forward by the défendant, and he may do so on a plea of not guilty. 
Such a défense need not be anticipated by any négative avermenta in the 
indictment, as it is not a case in which a pleader, in stating an ofiense, 
is required to négative exceptions contained in the enacting clause of the 
statute declaring the offense. 

Section 3893 contains no exceptions. Obscène publications are de- 
clared to be non-mailable matter. If for any reason, or under any cir- 
cumstances, that which is indécent is deposited in the mail, the défend- 
ant should be required to establish the facts or circumstances, if there be 
any, which render the act justifiable. The rule on this subject is well 
illustrated in the case of .Bec v. Vaniandillo, 4 Maule & S. 73; 1 Chit. 
Crim. Law, 231, 283, 284. Matters purely défensive need not be antic- 
ipated in an indictment. In. the case of U. S. v. GarU, 105 U. S. 611, 
to which allusion was made on the argument, the court held that the 
Word "knowingly " was to be implied or interpolated into the statute, (sec- 
tion 6431,) and accordingly ruled that an indictment under that section, 
which did not allège that the obligation uttered was known to be coun- 
terfeit, stated no offense. I cannot see that that décision has any appli- 
cation to the case at bar. For the reason ûrst âssigned the démarrer is 
overruled. 



Mtjbphy v. Ddnham. 
(Dittriet Court, E. B. Michigan, April 16, 1889.) 

1. Mabutb Insubanck— Abandonbd Cabgo — Sale. 

Tbe cargo ot a vessel sunk in forty f eet of water and abandoned to thn 
nnderwriters is ttte pioper subject of a sale by such uuderwriters to a third 
person. 

2. Sahe. 

Such cargo is not by the common hiw a wreck of the sea. "Wreck of the 
sea is conflned to goods cast upon the shore, or to jetsam, flotsam, and ligan. 
8. Limitations op Actions— Treasckb-Trove. 

The year and a day flxed by the statute of Westminster within which the 
owner of wreck is bound to make bis claim, begins to run from the day the 
goods are actually taken and seized by the flnder. 
4. States and State Officers— Titlb op State to Pkopbktt Sunk in Laeb 

MlCHISAN. 

The United States has no title to property sunk in tbe bottom of Lake 
Michigan, as the proprietorshipof the state extends to thocenter of the lake, 
subject only to the right of congress to control its navigation. 
6, Samb. 

The title of such property when sunk oS the coast of Illinois does not vest 
in the state of Illinois by Tirtue of any state statute. 
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6. SaIjVAQB— RiGHTS OP OWNBR. 

It seems tbat the title of the owner to property lyîng at the bottom of the 
sea is not divested, however long it may remain there, and that no other per- 
Bon can acquire such title except by a condemnation and sale lu admiralty. 

7. Samb. 

A cargo of coal lying at the bottom of Lake Michigan was raised by the 
owners of the veasel, aoting under the advice of counsel, after notice by the 
owher of the coal of bis claim of title, and was disposed of in Chicago at 
private sale. Held, that the owner of the cargo was entitled to recover its 
value, less the necessary expense of raising it and carrying it ashore by the 
most approved appliances for that purpose. 
(Syllabua by the Court.) 

In Admiralty. 

This was a libel for the tortious conversion of 981 tons of coal. The 
facts were substantially as follows: About the 12th of May, 1883, the 
schooner Wells Burt, of which respondent Dunham was the owner, 
Btarted from Buffalo with a cargo of 1,375 tons of chestnut coal, con- 
signed to Chicago. On the 18th of May she arrived ofif Evanston, 111., 
where she was last seen at anchor. A heavy storm swept the lakes that 
night, and when it abated the schooner had disappeared, having foun- 
dered at her anchorage with ail on board, neither man nor animal sur- 
viving. The whereabouts of the schooner were whoUy unknown until 
some time afterwards. The schooner was partially insured , the uninsured 
intétest being worth from eight to ten thousand dollars. Kespbrident 
abandoned "ail his right, title, and interest" in her to. the underwriters 
as a total loss, "reserving, however, the benefit of salvage, (if any.)" 
The cargo was insured in the Continental Insurance Company, and was 
also abandoned to the underwriters immediately after the loss. On the 
SOthof June, six weeks after the vesselfoundered,LorenzoDimick, acting 
as the agent of the Continental Insurance Company, the underwriters 
of the cargo, made a bill of sale of the cargo to the libelant Murphy. 
The considération expressed in the sale was $1,500, but no money 
passed from Murphy to Dimick, a settlement being made by deducting 
some charges of a wrecking company of which Murphy was président, 
for services upon some work in which the Insurance company was in- 
terested. At this time, neither Murphy nor the insurance company 
khew the wher«abouts of the wreck. Prior to this sale, however, 
respondent seems to hâve sent out a diver by the name of Falcon, 
who on his return represented to the respondent that the wreck lay some 
three or four miles north of Evanston, a village about 10 miles north of 
Chicago. This was some time in the month of May. Some time in 
July or August, however, her location was definitely ascertained by the 
libelant through one Clark, a diver, sent for that purpose. There seems 
to hâve been no difficulty in finding the wreck, but libelant seems to 
hâve been thfe first to locale it definitely, through Clark, who obtained 
the use of one of respondent's tugs for that purpose. His opinion was 
that the cargo could not be saved, if saved at ail, except at a côst ex- 
ceedingits value, by the aid of any existing or known machinery. The 
schooner lay in about 40 feet of water, at or near the spot where she 
was last seen at anchor. No attempt was made to raise the schooner or 
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her cargo during that season; bjat there was some évidence that, socm 
after the purchase, libelant began building an élevator, which he claims 
was intended for this purpose, but, as witness stated upon his cross- 
examination that he began building the élevator in April, four raonths 
before the schooner was found, for another wrecking enterprise, and as 
it was never constructed so as to hâve been of any service in raising thia 
coal, it seemed extremely doubtful whether it was ever intended for that 
purpose. 

On the 31st of January, 1884, the respondent, Dunham, addressed a 
circular letter to the underwriters of the vessel and to Murphy, the libel- 
ant, in which he said : 

"Please take notice that I, as part owner of the schooner Wells Burt, am 
desirous o£ raising and restoring said vessel, and saving her cargo. 
You, having an interest in said vessel, hâve a right to détermine whether 
you will rescue said vessel and cargo or abandon the same to whomever 
may attempt it. I will proceed to save said cargo if you will, within 
thiity days, let me know what your wisliés are in tne premises; and, unless 
I hear from you in writing at the expiration of said time, I shall infer tliat 
you abandon the same as a total loss, and that I am at liberty to save what 
Ican." 

To this the underwriters made somewhat evasive answers, without ex- 
pressing any intention of saving or joining in saving the property. 
Libelant replied, under date of February 15th, as foUows: 

"In reply to your favor of Jan. 81st, would say that I do not abandon my in- 
terest in schooner Wells Burt and cargo, nor authorize you or any party to 
save what you can from same, but hereby give you due notice that I hâve 
already begun préparations for rescuing the same." 

Murphy visited Chicago some time after that, called upon Dunham, and 
tried to buy bis interest in the schooner. Nothing further was , done 
until about the middle of June, 1884, when respondent fitted out an 
expédition, buying a spécial pump for the purpose, at an expense of 
$3,000, and went to work to save the cargo and vessel, confessedly with- 
out any license or authority, express or implied , from the underwriters 
or from Murphy. 

Before beginniag ■yyork, however, and on the 4th of June, respondent, 
through bis proctor, Mr. Rae, applied to the secretary of the treasury, 
asking that ofiScial to authorize some one to make a con tract in behalf 
of the United States, under the provisions of Rev. St. § 3765, for the re- 
covery of the property, if the secretary should be of the opinion that 
the vessel and cargo were property that "ought to corne to the United 
States" within that section. He received no reply to this communica- 
tion. Respondent worked at the wreck 28 days, at times being com- 
pelled to suspend on account of the weather, and succeeded in raising 
981 tons of coal, which he took to Chicago and sold in open market for 
the best obtainable price, viz., $4,515.25. In saving this coal, with the 
anchors, chains, etc., he incurred an expense of $5,487.27, or a loss to 
himself of $527 upon the whole expédition. He limited bis opérations 
entirely to the cargo, saving ail that it would pay to get, and made no 
effort to recover the vessel. During the opération of saving no.oae ap- 
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peared to assist, either with money, means, or appliances, and the con- 
signée in the bill of lading, upon notice of the arrivai of the coal at 
Chicago, refused to reçoive the same and pay the charges, declaring that 
he had been paid by the underwriters. No one claimed the coal after it 
was saved until May, 1885, when Murphy began suit in thia court. It 
appears that Murphy was informed of respondent's opérations while the 
cargo was being taken out. There seem to bave been about 100 tons 
left in the schooner. 

H. H. Swan, for libelant. 

H. C. Wimer&nâi Robert Rae, for respondent. 

Bbown, J. 1. Respondent's first objection that there was no prop- 
erty in esse which could be the subject of a sale from the underwriters 
to the libelant I think is untenable. It is true that the property at 
that time lay at the bottom of Lake Michigan, and that its exact posi- 
tion had not then been ascertained; but only six weeks had elapsed 
since the vessel was lest; her location was known, approximately, and 
was readily ascertainable. The ownership of the coal was still un- 
changed, and the mère fact that libelant was willing to take and pay 
for a bill of sale is sufBcient évidence to show that there was not only 
an animvs reveftendi, but a spes recuperandi. The cargo had not, at the 
time of the sale, been converted, nor was it in the adverse possession 
of a third person, as was the case in Gardner v. Adama, 12 Wend. 
297; McOoon v. Ankeny, 11 111. 668, and Dunklin v. WilMns, 5 Ala. 
199, and the naere absence of présent control over it was not suffi- 
cient to invalidate the sale. In this respect the case is much like that 
of Barr v. Oib»^, 3 Mees. & W. 390, in which it appeared that, at the 
time of the sale, the ship was on a foreign voyage, and had gone ashore 
and Buffered great damage, but it was not until after the sale that she 
became a total loss. It was held that upon this évidence the subject of 
transfer did exist in the character of a ship, although at the time she 
might bave been a total loss within the meaniug of a contract of Insur- 
ance. I understand that any existence of a thing sold, beyond a mère 
right of action or a mère possibility or expectancy, may be the subject 
of a sale, even though the property be beyond the reach of the vendor 
or Vendée, or in the actual possession of a third person. Tome v. Dubois, 
6 Wall. 648; î^eSaroA^nn, 2Sum. 206; imuv.Pm, 108 Mass. 347. 

Undoubtedly if the thing has ceased to exist under the name by which 
it is sold, as, if an article of jewelry be melted, or a ship has gone to 
pièces upon the rocks, the salé is void. 1 Benj. Sales, pt. 1, c. 4. In 
Buch case the buyer does not get what he bargains for; but in this case 
the situation of the coal, and the fact that it was submerged, were per- 
fectly weU understood by both parties, and there was not the slightest 
uneertainty in the minds of either as to what the subject of the transfer 
was. 

2. Respondent further assumes that the failure of the libelant to take 
proceedings to gain possession of the coal within a year and a day from 
the time of the loss, or from the time its locâlitv was discovèred, was a 
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A 

practical abandonment of his right to it, and was sufficient authority for 
the respondent or any one else to undertake its salvage, and that the 
property when saved belonged either to the United States, or to thestate 
of Illinois in its sovereign capacity, or to himself as the finder. 

What shall be treated as wreck of the sea, and to whom such wreck 
ahall be considered as belonging, bas been a fruitful subject of discussion 
from the earliest historical period to the présent day; and the disposi- 
tion of goods found on or beneath the sea, or thrown upon the shore, is 
usually a fair index of the degree of civilization reached by the people 
within whose domain such property is found. In a barbarous state of 
Society wrecks were treated as the lawful piunder of the first corner, or 
the lord of the soil, and the crews were either put to death, or seized and 
sold as slaves. By the laws of the ancient Rhodians, both ship and 
goods were seizable by the lord of the place, though ail the persons were 
saved and alive; while the Romans, with greater humanity and regard 
for private rights, were particular and express in forbidding any man to 
meddle with such goods as were wrecked; in making the plunderer re- 
tum four-fold, and in declaring that they remainèd the property of the 
original owner without escheating to anybody, unless for want of claim 
within a year and a day, (whence the common law period seems to bave 
originated,) in which case they escheated to the exchequer. 1 Browne, 
Civil & Adm. Law, 238. Thèse enlightened provisions, however, did 
not long survive the faU of the Roman empire. We bave abundant évi- 
dence to show that during the middle âges it was a common practice 
to couôscate the cargoes of shipwrecked vessels as the property of the 
lord upoii whose manor they were thrown. Not only this, but by the 
exhibition of false lights and collusion with pilota ships were lured or 
steered upon rocks, that the harvests of the sea might be made more 
abundant. The Laws of Oleron furnish striking évidence of the bar- 
barity of this period, wherein it is said, (article 31,) "that in many 
places they (the mariners) meet with people more barbarous, cruel, and 
inhuman than mad dogs, who, to gain their moneys, apparel, and other 
goods, do sometimes murder and destroy thèse poor distressed seamen." 
It would also appear from article 46 that bishops, prelates, and clerks 
were not above becoraiug partakers and consenters to the plundering of 
wrecks. By articles 25 and 26 the most fearful punishments are de- 
nounced upon pilots who "guide and bring ships upon the rocks," and 
landlords who connive at so doing, for the purpose of taking advantage 
of "an unreasonable and accursed custom in sonie places that the third 
or fourth part of the ships that are lost shall accrue to the lord of the 
place where such sad casualties happen." The right of the lords upon 
the coast of France to ship wrecks, was secured to them by the cruel law 
of Droit de Bris sur les naufrages, and was put in practice by the Gauls, 
who took ail strangers for their enemies, and not only robbed them of 
their goods but of their lives. 

Article 30 of the Laws of Oleron provided for the salvage of goods 
driven ashore, or remaining floating upon the sea, where the crew were 
ail drowned and required notice to be given, and the goods to be kept 
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for a year or more; and in case the owner did not appear within that 
time, for the public sale of thegoods, and the disposai of their proceeds 
to charitable purposes. By article 34, "property found" in the sea, or 
upon the shore, in floods or in rivers, if it be precious stones, fishes, or 
any treasure of the sea, which never belonged to any man in point of 
property, was adjudged to the first finder. But by article 35 and ar- 
ticle 36 if the owner appears, the property shall be restored to hlm 
without diminution, except perhaps for bis own pains. By the mari- 
time ordinance of Trani it is provided, in section 19, that goods found 
floating on the sea shall be delivered up to the court within three days, 
and of the goods so recovered, the finder shall hâve one-half, if the owner 
is found; and if at the end of 80 days the owner shall not appear, the 
goods shall belong to the finder. By section 20, if any person finds 
goods under water, two-thirds of them shall belong to the finder, and 
one-third to the owner, in case the goods bave a mark upon them. 4 
Black Book Adm. 537. 

A somewhat similar disposition is made of goods found floating upon 
the water, or which the sea bas cast up upon the land, by the customs 
of the sea, (3 Black Book Adm.439;) but it is declared that "if by chance 
goods shall be found which lie at the bottom, of a kind which did not 
and could not float upon the water, they ought not to be sold or alieu- 
ated, because, as goods lying at the bottom they always awaited their 
owner." "There ought, however, to be given suitable recompense to him 
who shall hâve found them." 

By the common law of England it would appear that property found 
floating at sea, by which we mean more than a marine league from the 
Bhore, belonged to the finder. Thus, Britton says, (lib. 1, c. 17:) "Of 
treasure hid in the ground, the king will bave it, and if it be found in 
the sea, be it to the finder." And, again: "If found on the shore, they 
(the shipwrecked goods) are a wreck and belong to the king; but if they 
are found in the sea further off from the shore, then whatever has been 
found shall belong to the fiiider, because it may be said to be then no 
ïnan's goods; the king no more than a private person." By the statute 
(3 Eàvf. I. c. 4,) known as the "Statute of Westminster," it is provided, 
that, "concerning wrecks of the sea, it is agreed that where a man, a Jog, 
or a cat escape quick out of the ship, that such ship, nor barge, nor 
anything within them shall be adjudged wreck, but the goods shall be 
saved and kept by view of the sherifi^, coroner, or king's bailiiï, and de- 
livered into the hands of such as are of the town where the goods are 
found; so that if any sue for those goods, and after proof that they were 
his, or perished in his keeping, within a year and a day, they shall be 
restored to him without delay; and if not, they shall remain to the king, 
and be seized by the sheriffs, coroners, and baliffs, and shall be deliv- 
ered to them of the town, which shall answer before the justices of the 
wreck belonging to the king. And, where the wreck belongeth to another 
than ihe king, he shall bave it in like manner." It is upon this statute, 
which is assumed to be a part of the common law of this country, that 
défendant relies for his claim that the libelant lost his property in the 
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coal in question by reason of his failure to appear within a year and a 
day tpinake claim to it. The statute, however, seems to be merely de- 
claratory of the common law, and the fact that no dog, nor cat, nor other 
animal came alive ashore, did not by any means piove that the goods 
were a wreck, or forfeited. HamUton v. Davis, 6 Burrows, 2732, 2738. 
It was said in that case that "if the owner of the dog or cat or other an- 
imal was known, the presumption of the goods belonging to the same 
person would be equally strong, whether the anmial was alive or dead. 
If no owner could be discovered, the goods belonged to the king. But 
there ought to be a reasonable time allowed to the owner to corne in and 
claim them." "The old limitation was a year and a day, which was the 
time limiled in many other cases." The only significance of the dog or 
cat was in raising a presumption (which seems somewhat far fetched) 
towards ascertaining the owner of the goods. At any rate the modem 
System of marking goods bas completely supplanted this primitive and 
inconclusive proof. 

But I think this statute bas no application to the case under consid- 
ération for two reaspns: 

First. The çoal lying at the bottom of the lake was not by the com- 
mon law wreck of the sea. Lord Haie in his treatise De Jure Maris, 37, 
speaking of wreck, says: "The kinds of it are two: Fïrst, such as is 
called properly so, the goods cast upon the land or shore; second, im- 
proper, for goods that are a kind of sea waifs or stray; flotsam, jetsam 
and ligan," This coal had never been cast upon the land or shore, and 
hence was not wreck proper. It was not flotsam, because it did not 
float upon the water. It was not jetsam, because it never had been cast 
into the sea to save the ship; nor was it ligan, because the very défini- 
tion of the word from the Latin "%o," to bind, indicates that it musl be 
buoyed; but it was simply property lying at the bottom of the sea, which 
«awaits its owner." 1 Bl. Comm. 290-295; 3 Black Bock Adm. 441, 
.445; 4 Black Book Adm. 517; Ang. Tidewaters, c. 10; Baker v. Hoag, 
7 N. Y 555. 

Second. The year and a day does not begin to run from the day of the 
wreck, nor from the time the goods were first discovered, but from the 
day the goods are actually taken and seized by the finder. Thus, in 
the case of Dunwich v. Sterry, 1 Barn. & Adol. 841, 842, it is said that 
this year and a day dates from the seizure and actual possession of the 
lord; "for, until then," says Lord Coke, "it is not notorious who claims 
the wreck, or to whom the owner shall repair to make his claim, and 
show him his proofs." This also corresponds to the modem English 
statutfi upon the subject of wrecÉs, (17 & 18 Vict. c. 104,) by which (sec- 
tion 470) the owner is given a year from the date at which the wreck 
came into the possession of the receiver to establish his claim. This 
suit was begun within a year after the coal was raised by the respondent* 
Sir Henry Constable^s Case, 5 Coke, 105 . 

., 3. It is entir-ely clear to my mind that the United States lias no title 
to.this coal, even if ,it weretp be treated as derelict, or property of wbieh 
,np pitynçr cQiild.be foTjnd, since the proprietorship of the state; extenda 
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to the centre of the lake, subjeCt only to the right of congress to controi 
its coiamerce and navigation. Pdlard's Léssee v. Hagan, 3 How. 212, 
2B0; Bameyv.Keokuk,WU 8.324, SSS.' 

4. Norife there anything in thestatùteof Illinois which indicates that 
the title ever became vested in the state. The only statute having any 
connection with the subject is liniited to "water-craft, timber, or plank 
found adrift on any water-course within the limits or upon the borders 
of this state," and has no application to any other species of cargo. 
Starr & C. 111. St. c. 50, § 21 . It could only become the property of 
the state by applying the eommon-law doctrine of escheat. 

Indeed, after careful search,of ail the authorities upon the subject, I 
can find nothing to indicate either that of wrecks of the sea, or property 
lying at the bottom of the sea, which can be identified by its owner, the 
owner loses his title, provided he appears within a year and a day to 
make claim tO it. The salvor of such property may, undoubtedly, re- 
tain possession of it until his compensation is paid, or may take proceed- 
ings to procure a judicial sale in admiralty, and upon such sale it is not 
unusual to award the whole of the proceeds to the salvor, particularly if 
his expenses hâve exceeded the value of the property, but in no other 
way can the title of the owner be divested. 

I was at first inclined to the opinion that the respondent possessed 
rights in this case superior to those of a mère stranger, by means of 
the réservation in his abandonmeût of the "benefit of salvage," but I am 
eatisfied upon- reflection that thèse words refer, not to the right to save 
the ship, but to his uninsured interest in whatever might be saved by 
the underwriters, or any other person undertaking the work of salvage. 
The primary signification of the Word " salvage " is the thing or goods 
saved from shipwreck or otherwise ; and in this sensé it is frequently 
tinderstood, thoUgh more commonly used to dénote the compensation 
made to those who hâve saved property in péril at sea. Concediug, 
upon the authority of The Manitoba, 30 Fed. Rep. 129, that an absolute 
abàndonment of a vessel, and of ail right, title, and interest of the owner 
thereto, extends as well to the uninsured as to the insured interest of the 
owner, about which there seema to be some conflict of opinion, the in- 
sured by this clause intended to reserve to himself the benefit of such 
proportion of the property saved as would be appropriate to his unin- 
sured interest. 

5. Regarding it then as settled that the libelant had a valid title to 
this coal, and that respondent was a trespasser in interfering with it, it 
only remains to consider the question of damages. If respondent had 
taken this coal to Chicago, and promptly libeled it for salvage, or had 
retained possession of it until his claim was settled, it is probable that 
the court would hâve awarded him a large portion, if not the entire pro- 
ceeds, of its sale. But instead of this he assumèd to dispose of it at 
private sale, and now upon a showing that his expenses exceeded the 
amount of such proceeds, demands either that the libel be dismissed, or 
nominal damages only be awarded. Upon the other hand, libelant 
daims that, as the trespass was willful and deliberate, he should be 
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awarded the entîre proceeds of the sale at Chicago, or at least what the 
coa] was wortb wben it waA raised from the wreck and placed upon the 
lighters. There is, it is true, an abundance of cases, chiefly for the con- 
version of timber, which bold that wbere the défendant is a willful tres- 
passer the owner will be awarded the full value of the property at the 
time and place of demand or of suit brought, with no déduction for labor 
and expansés in cutting the timber and floating it to a market. Wooden- 
Ware Co. v. U. S., 106 U. S. 432, 1 Sup. Ct. Rep. 398j Bly v. U. S., 4 
Dill. 464; MarUn v. Porter, 5 Mees. & W. 351; U. S. v. Mfls, 9 Fed. 
Rep. 684. 

In Grant v. Smith, 26 Mich. 202, tbis right to the full value of the 
timber eut is put upon the ground that the owner of the pine tract is 
frequently désirons of retaining the timber for an appréciation of the 
land, and ought not by the willful trespass of another to be compelled, 
practically, to sell it at its then stumpage value, and lose bis chance for 
a rise in price. This argument, however, obviously bas no application 
to a case of this kind, as the value of the coal at the bottom of the lake 
was ail that ever could be realized from it. 

I regard the rule above stated as too severe lo apply to a case of this 
description. While the respondent was in one sensé of the word a wiU- 
ftil trespasser, in that knowing, or being bound to know, libelant's 
rights, he acted in défiance of such rights ; still bis conduct was wholly 
lacking in that élément of furtiveness and bad faith which appears in the 
case of Livingstone v. Coal Go., L. R. 6 App. Case 25, to bave been re- 
garded by Lord Hathebley as the chief factor in deterraining the court 
to this harsh measure of damages. Both vessel and cargo, in this case, 
had been abandoned by their owners, and for some time their location 
was unknown. Both were within the meaning of the law derelict, and 
the fact that libelant subsequently discovered their location, purchased 
the coal, and intended at some future time to raise it, did not deprive it 
of the character which was fixed upon it by the loss and abandonment. 
3%ciawra, 14 Wall. 336; The Coromandd, Swab. 208; L'Espérance, 1 
Dod. 46 ; ï%e John Gilpin, Olcott, 78 ; The Fairjidd, 30 Fed. Rep. 700 ; 
HieAnn L. Lochwood, 37 Fed. Rep. 233. 

Before acting, respondent took the ad vice of oounsel experienced in 
the law of the sea, and notified the underwriter and owners of the 
vessel and cargo of his intention to raise them. He made no conceal- 
ment of his movements, and waited until long after the opening of navi- 
gation of the year foUowing the loss before beginning opérations. It is 
încredible that he woidd hâve gone to the expehse he did in fitting out 
this expédition, for the mère pnrpose of plundering, or without believing 
he had some rights in the vessel by virtue of his réservation of the benefit 
of salvage. Indeed, I am not prepared to say that he had not the right 
to raise the vessel and save his uninsured interest. The circumstances 
under which he raised the coal relieved him I think from the charge of 
béing a felonious or even willful trespasser in the ordinary sensé of the 
term. At the sirhe time it would be equally unjust to charge him only 
with the value of the coal as it lay at the bottom of the lake, taking such 
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value at hia own estimate. Libelant had bought the coalwith the idéà 
of making rûoney out of his pUrchase, and belie^ihg doubtlêss tliat he 
could procure appliances for saving it at a cost much less thàn thé value 
of the coal in Chicago. He was entitled to the bènefit of his bargain, and 
ought not to lose his expected profit except upon satisfactory évidence that 
he was mistaken in his estimate of the cost of raising it, and that ho profit 
could hâve bèen realized by the use of the most approyed appliances for 
such purpose. If respondent pursued an injudicious and unnècessarily 
expensive course, libelant ought not to be charged with his failure to 
realize a profit. I think the true measure of damages in this case ié the 
value of the coal in Chicago, less the necessary expansés of raising it and 
carryingit ashore by the use of the most approved appliances for that pur- 
pose, and that the case should be referred to a commissioner to make such 
estimâtes upon the best évidence he can procure. If the court is satisfied 
that such expense could not hâve been less than the value of the coal, the 
decree will be entered for nominal damages ouly. 



The Bombay. 

WiGTON et al. V. The Bombât. 

(Diftriel Court, E. D. Louisiana. December 11, 1888.)* 

Makitimb Liens— Supplies— Chakteb-Pabtt. 

By a charter-party the owners "agreed to let" and the charterérs "agreed to 
hire for the term, " etc. The owners were to man the vessel, pày for ail prO' 
visions, "wages, consular, shipping, and discharging fées of offloers and crew, 
Insurance of vessel, engine-room stores, and maintain it in an efQcient state 
dùring the service. The charterérs were to provide and pay for ail coals, 
port chargea, pilotage, etc. The charter-party further prorided that "the 
captain, thoagh appointed by the owners. should be under the orders and di- 
rçctions of the charterérs as regarda employment, agency, and other mat- 
ters, "and tbafwhen the vessel is delivered to the owners' agent— that is, 
after the termination of the voyage— any différence, " etc. There was a pro- 
vision permitting the appointnient of a supercargo. Held, that the charterérs 
had the control, management, and possession of the vessel, and that the vesr 
Bel was llable for coal necessary to enable it to prosecutè the voyage, fur- 
nished to it in a foreign port by parties not affected with notice of the terma 
of the charter-party. 

In Admiralty. 

Libel by R. B. Wîgton & Sons for coal fumîshed to the charterérs of the 
eteam-ship Bombay. 

Bayne, Denegre & Bayne, for libelants. 
James McGonnelî, for respondent. 

BiLLiNGS, J. The facts necessary tobe considered in this case are that 
the Bombay is an English steamer; that she was in Philadelphia, and 

' 'Publication delayed pending motion for rehearing. 
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needed coal to prosecute her voyage to New Orléans, and it was fumished? 
her. The vessel was under a charter, and it was during the tirae tiiat the 
charter-party was in force that thèse coals were furnished. Thëicoals 
werenot furnishedon theorder of the master, though he states théy werè 
needed to enable her to prosecute her voyage to New Orléans. The coal 
was :tirnished by the libelants' firm, under an arrangement madebetween 
LaTassa & Co., the charterers, of New York, and them, by which they 
were to supply withcoal, at Philadelphia, ail steam^ships requiring, fuel 
at this port, of which LaTassa & Co. controUed the coaling. The libel- 
ants, in furnishing the coal, did not know anything about the financial 
standing of LaTassa & Co., and made no inquiries, because they consid- 
ered the steam-ship liable for the coal. It is manifest from thèse facts 
that neither the master nor the owners gave any order for the coal that 
was furnished to the vessel, tbat the question whether the vessel is sub- 
jected to a lien for the supply of thèse coals must dépend entirely upon 
whether the chartei;-party made the charterers owners pro hac vice. AU 
the authorities are agreed that " when the gênerai owner allows the char- 
terer to hâve the control, management, and possession of the vessel, he 
becomes the owner for the voyage. A gênerai owner, under siich cir- 
cumstances, must be deemed to consent that the vessel shall be answer- 
able for necessary repairs and supplies to enable her to pursue her voy- 
age, and that the spécial owner may bind the interest of the gênerai 
owner in the vessel in this behalf." The question, then, simply is 
whether by the terras of this charter-party the charterers were tohav*, and 
did bave, the control, management, and possession of the vessel. The 
vessel was chartered for one voyage between the Mediterranean and the 
United States, the United Kingdom, or the continent, as the charterers 
or their agents shail direct. The owners were to man the vessel, pay fdr 
ail provisions, wages, consular, sMpping, and discharging fées of the 
captain, ofBcers, engineers, firemen, and the crew, the Insurance of the 
vessel, ail engine-room stores, and maintain her in a thorough and effi- 
cient stâte, in hull and machinery , for and during the service. The char- 
terers were to provide and pay for ail coals, port charges, pilotage, etc., 
except as above stated. The charter-party further provided that "the 
captain, though appointed by the owners, should be under theordera 
and directions of the charterers, as regards employment, agency, or other 
matters ;" and the charterers agreed to indemnify the owners from ail con- 
séquences or liability with référence to signing bills of lading. The dé- 
cisive stipulation in this charter-party is the last,— that the captain, 
though appointed by the owners, should be under the orders and direc- 
tions of the charterers as regards employment, agency, or other arrange- 
ments. This, in The India, 14 Fed. Rep. 476, and 16 Fed. Rep. 262,— 
the same case, — was thought by Judges Blatchford and Wallace to 
détermine that the owners had made the charterer the owner pro /ww vke. 
See, also, Judge Nelson's opinion in The City of New York, 3 Blatchf. 
187 i and The Freeman, 18 How. 182-190. In Leary v. U. S., 14 Wall. 
607 , ii is said "that the rétention by the gênerai owner of such command, 
possession, and control is incompatible with the existence at the sp,mâ 
v.iJSï-.no.e— 33 
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time of siich spécial ownership m the charterer.'' Page 611. But in 
thiâ caae the matter as to the party in whom command, possession and 
control should be vested is not left to inference, but is settled by the 
clause in the charterrparty last quoted. If thèse authorities are correct, 
the only défense that could hâve been ofiered under such a charter-party 
would bave been that the libelants hadbeen put upon their inquiry as 
to the authority given under the charter-party, but no such défense is 
hère çstablished. Let there be judgment for libelants. 

ON EEHEAEINQ. 

(March 19. 1889.) 

BiLLiNQS, J. Since the opinion in this case was announced the char- 
terrparty of The India, 14 Fed. Rep. 476, 16 Fed. Rep. 262, referred to 
therein, bas been obtained, and certain authorities hâve been cited in 
the brief of respondent for a rehearing. In the opinion rendered in the 
case it was stated that the question was whether the charterers were to 
hâve, and did bave, control, management, and possession of the ves- 
sel, and a Une of cases was referred to which maintain that by some 
similar charter-parties the possession and control were vested in the 
charterers. This line of cases must control me, uniess this caseis dis- 
tânguishable feom The India, An effort is made by learned proctor for 
respondent to show that a distinction exists, and^ first, he points to the 
provisi(Hi in* the charter-party that the charterers shall bave permission 
to appoint a. supercargo, who shall açcompany the steamer, and see that 
the voyages are prosecuted with theutmost dispatch. In connection 
with this clause :the case of SavîUe v. Campwn, 2 Barn. & Aid. 503, is 
oited. Ib that case the charter-party did not contain the words "letto 
freight," but; the whole "instrument," as the court terms it, contains 
matter of contract and covenant only. The agreement was to take on 
board! theigoods oif.the freighter, and sail to Madeira, etc. The owner 
further agreed that such passengers as might be required by the freighter 
should be tonveyed in the ship; that ail the cabins exeept one should 
b© for the benefit and at the disposai of the freighter. There is also a 
clause prùviding for a supercargo to be sent out by the charterers. Since 
in that case therpr was no letting,— only a contract to carry freight, — 
the court held that the spécification of the right of the charterers to ap- 
point à supercargo was another évidence of the intent not to let. But 
tjhsiOourt did not hold thatin ail cases the spécification in the charter-. 
party of the right of the charterers to appoint a supercargo would show 
no possession or control of the vessel in them, for rights are specified or 
reservéd in instruments as often to give enjphasis to its; gênerai purport 
i-ras is the case hère — as to make an exception to the gênerai effect of 
instrumente,-T?-as was the case there. In ail of the cases which are 
grouped together in the opinioiiof Savage, C. J., in Olarkson v, Edes, 
4lGow. 478, great weight is attached to. the phraseology of the charter- 
party as to whether the vessel itself was hired, or whether the charter- 
party was merely a: contract to carry treight. In the case before the 
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court thfi said o^ners "àgréed to let,'-an.d;tbe said châ^terersÇ^aèreéStd 
hire, for tlie iteriû ôf,"etc.; and the charter-pai-ty îurther provided that 
".whén the yessel is delivered to tiie :owûea:s' agent— that is'j'àfter the 
termination of the voyage— any différence," etc. Therefore thie gênerai 
phraseology of the charter-party is that of an instrument whichwas in- 
tended: by the parties tbereto to grant and "to freight let." Sb far aa 
relates , to the provisions of the charter-party that the charterers sbàll 
hâve permission to appoint a supercargo, who shall accompaiiy the ^esJ 
sel, and see that the voyages are prosecuted with the utmost dispatcb, 
it does not control the gênerai efifect of the charter-party, but is in aid 
of it. Much less does it do away witb the particular provision that thé 
captain, altbough appointed by the owners, shali be under thei order» 
and directions of the charterers as regards employment, agency, or otber 
arrangements. Now, in Clarkson v. Edes, 4 Cow. 477,allhough thelan- 
guage was that the vessel was let, the second and tbird clauses were 
that tbe partyof the second part, the charterer, may load and diseharge 
froin on board the schooner such cargo in either of the ports or places 
as by the party of the first part (the owners) shall be ordered. The 
court held that those clauses were, inconsistent with the possession, be- 
ing in the charterer, and the correctness of this conclusion oannbt be 
doubted; but the agreement in that case had not the features tbe prés- 
ent charter bas. After a careful review of the cases, and a considéra*: 
tion of ail the arguments urged, I am still of the opinion that in the 
présent case it is my duty to foUow the authorities referred to in my 
former opinion, and therefore tbe motion for a rebearing is refused. 



The R. s. Cabtbb.* 

The John G. Stevenb. 

Lom> et ai. v. The R. S. Cajueb and The John G. Stbvknb. 

(Distriei Court, E. B. New York. April 5, 1889.) 

MaKITIMB Liens— PBIORITT—REPAIBS—STrBSBQtTBNT TOHT. 

The lien for damages ansingoutof , a négligent collision takesprecedence 
over the lien of a tnaterlal-man for repairs to ihe négligent vessel made prior 
to such collision. 

In Admiralty. 

Oeorge A. Black, îox Vib^niB. 

Almmder & Ash, for claimants. 

Benediot, J. This casé comes before the fcourt upon the question of 
priority. In Marcb, 1886, the schooner Elint, at the time being towéd 

iReported byJBdward a. Bénédicte Eaq., ofihe New York har. ';. t i: >' 
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by the tug John G. Stevens, and dwned by the libelant Loud, was run 
into by the bark Doris Eckhofif, a vessel at the time being towed by the 
tug R, S. Carter. Thereupon the libelant Loud filed his libel against both 
the tugs to recover the damage caused to the Flint and her cargo by the 
collision. The R. S. Carter was found by the marshal, and against her 
the libelant bas obtained a decree for the sum of $15,155.16 by default. 
At the time of the seizure of the R. S. Carter by virtue of the process 
in Loud's action, she was subject to varions liens for wages and for repairs, 
the amount of which exceeded the amount realized from the sale of the 
vessel by the marshal, to recover which varions libels were filed against 
the vessel. Of thèse demands the wages bave been paid ont of the pro- 
ceeds, leaving a sum in the registry léss than the amount of the liens of 
the material-men, and very much less than the amount of Loud's claim 
for the damage to his schooner. Whereupon the question has arisen 
whether Loud's claim for the damage done to the Flint by the collision 
with the Doris Eckhoff is entitled to be paid out of the proceeds arising 
from the sale of the R. S. Carter prior to any payments to the material- 
men. 

It will be noticed that the question presented is a question of priority, 
not of the marshaling of securitieSi Moreover, the question is net be- 
tween a wages claim and a collision claim, nor between material-men 
and a claim arising out of a quasi tort, where the cause of action is a 
neglect of some duty assumed in pursuance of a voluntary agreement be- 
tween the parties. The claim of Loud is for damages caused by collis- 
ion, a tort pure and simple, committed by the R. S. Carter. The claims 
of the material-men are for repairs done to the R. S. Carter prior to the 
collision, which liens bave not been lost or impaired by lâches. The 
question is analogous to the question decided by this court in the case of 
ÏTie Pride ofthe Océan, 3 Fed. Rep. 162. In respect to that case I hâve 
noticed that Judge Beown, in deciding the case of The Amos D. Carver, 
35 Fed. Rep. 667, seems to bave supposed that in the case of TTie Pride 
ofthe Océan liens for wages and for rèpàirs were subordinated to a collis- 
ion claim. But such was not the décision. It was a prior bottomry 
in that case which was subordinated to a collision claim. The question 
there was analogous to the question hère, but it was not the same. 

Neither is the question hère the same as that decided by this court in 
the case of The Samuel J. Christian, 16 Fed. Rep. 796. In that case thé 
controversy was bètween claims arising ex contractu. The action was 
bàsed npdn a cohtract to tow, a breach of which contract was the sole 
foundation of the claim as stated in the libel. The libel set forth no 
duty and charged no neglect of duty. It disclosed that the damage 
claimed arose from the action of a tug in dragging hér tow against a pier; 
but a contract was set forth, and that not by way of inducement, as in 
the case of The Quickstep, 9 Wall. 665, but as the sole foundation of the 
dern^nd, .,^he claim was therefore treated by thi3 court as arising ea; 
contrOiCtu and not, ex delicto, upon the supposition that it was- compétent. 
for the libelant to waive the tort and rely upon the contract, and that 
euch had been the .course pursued. And the décision waa not only that 
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wages, but a material-man, claiming for prior necessary repairs to the 
vessel, was entitled to priority in payment over a demand based on a sub- 
séquent contract which had no relation to any necessity of the ship and 
in no way tended to increase her value, and which had been voluntarily 
entered into by the creditor. 

The précise question hère involved has never, as I recollect, been de- 
cided by this court. It bas however been decided by Judge Nixon, in 
the case of Th^ M. Vandercook, 24 Fed. Rep. 472, in one way, and in 
the opposite way by Judge Bkown in the case of The Âmos D. Carver, 35 
Fed. Rep. 665. In this conflict of opinion I incline to foUow the analogy 
of the case of The Pride of the Océan, above alluded to, and give the sub- 
séquent collision claim priority over the prior claims of the naaterial-nien. 
As between such creditors, when one or the other must lose bis debt, it 
seems to me more équitable that the loss should fal] upon the material- 
man, who voluntarily and for a considération agreed with the ship-owner 
to give delay in payment in order that the ship-owner by the use of bis 
vessel might earn profits wherewith to pay the material-men. The ma- 
terial-man, for a considération in the price he charged, voluntarily as- 
sumed the risk of a total loss of his securitj^ by the sinking of the ship 
he repaired, in a collision. Why, in fairness, should not the création 
of a lien upon the ship he repaired arising from a collision be held to be 
included in his risk? Why may not a material-man, who gives time, 
be fairly held to become a party to the employment of the vessel in the 
course of which the accident occurred, since he has a bénéficiai interest 
in that employment? I find nothing inconsistent with such a view in 
the case oî The ÎVank 6. Fowler, 17 Fed. Rep. 653. No doubt the mari- 
time law gives a lien in order that the ship may gain time, but thépolicy 
of the law is to make the time of crédit as short as possible ; and it seems 
to me that a rule which in effect tends to extend the duration of liens of 
material-men and to increase the amount of liens upon the ship, because 
under the rule they serve to lighten and sometimes, as in the présent 
case, destroy ail liability for collision, is a rule of doubtful expediency, 
and may be rejected as contrary to public policy. Upon thèse grounds, 
foUowing the analogy ofmy décision in the case of The Pride qf the Ocedn, 
I bave determined to direct that the claim of Loud be paid out of.the 
proceeds in court prior to the demands of the material-men. This dé- 
termination renders it unnècessary to consider the other questions dis- 
cussed by counsel. 
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:^;, i: -.Thé-Cachemire; ■'■: 

. .' SANqsoB ei.aj. ■!;. The Cachbmibe. 

LoPEZ V. Same. 
, iBùiiriet Court, D. Soutk Carolina. Marcli 80, 1889.) 

1. Sai-vagjj^erticb op Tuo-^Award. 

A Prench steam-ship, built bf steel, of 3,540 tons burden, 346 feet in length; 
trorth about §200,000, with a cargo valued at $103,000, While on a voyage from 
Eio to New York, lost her rudder on the 39th of January, about 350 miles 
E. 8. E.'of Cape Hatteras. By the usé of a temporary steering apparatus, and 
by going under steaiii, sometimes with ail her engîneS, sometimes with only â 
part, she arrived, Februdry 5th, about 1. a. m., oflf St. Helena'bar, South Oaro» 
lina, displaying signais of a disabled steam-ship. Apilot-boat, having on boarà 
two fuit pilots and an apprenîice, while cruising on her pilotage ground, 
sightedhër about 5 a. m., and went to her, displaying the light of à pilot. 
Thenjaster ipformed her that he wanted a port, and was told that he could 
not enter Çharleston, because of his draught, but could enter Port Royal, 
whete the maater expressed a désire to bè talien, and requested the pilot to 

i send for two tùgs. One of the pilots boarded the ship, and the other wentoflE 
in the pilot-boat into Coosaw river, about 35 miles, for the tugs. There were 
no tugs in that neighborhood engaged in sea towing, but a phosphate mining 
Company, at v^orlî in the Coosaw riVer, ownèd five large tugs, which were con- 
Btantly in use in its business. When the pilot-boat arrived two were absent, 
two were at work, and the other was at the company's establishment. After 
some parleyiiig the manager of the company, on hearing that the steam-ship 
was a passéager vesael, consented to let the two tugs go, and telephoned for 
tbe third.to corne on at once: On the arrivai of one of the tugs at the steam- 
ship, and after an attempt had been made to adjust the compensation, with- 

' out resuit, the ixxg was placed behind the steam-ship, to act as a rudder, and the 
steam-ship,' under her own steam, and with à pilot in charge, prooéeded td 
Port Royal, about 20 miles away. Shortly afterwards another tug came up, 
and a- pilot was put aboard her, and a Une taken froni the bow of the steam- 
ship. They arrived oft the entrance of the port about 6 o'clock, where the 
Tessel anËhored, the tugs going on to a coaiing station, where they spent tbe 
night. The next morning they were joined by the third tug, and" the vessel 
was taken into port. The value of the tugs was |50,000. Held, that the serv- 
ice of tlie tugs was a salvage service; but, in view Of the minimum risk, an 
award of only $750 would be made to each of the two tugs that flrst arrived, 
and $300 to the third. 

2. Same— Sbhtiob op Pilot. 

The service of the pilots in procuring the tugs was a salvage service, for 
which they are entitled to $300, but the subséquent service was in the line of 
their duty a^ pilots. for which, in view of the extraordinary skill displayed in 
taking the vessel through a difflcult channel, they are entitled to aii allowance 
of $150 e^aish, as eJ:tra compensation. 

In Admiralty. Libels for salvage. 

Libels by Lopez, owner of the tugs Catherine, Cecilia, and Reliance, 
and by Santos and others, owners of the pilot-boat Çharleston, for serv- 
ices rendered the steam-ship Cachemire. 

Smytfie & Lee, for Lopez. 

McOrady, Sons & Bacot and W. J. Verdier, for Santos et al. 

J, N. Nathans, for claimant. 

SiMONTON, J. Thèse libels, claiming salvage, were Consolidated at the 
hearing. The Cachemire, a French steam-ship, propeUer, built of steel. 
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being în length at least 346 feet, and of 2,540 tons burden, was on her 
voyage from Rio to New York, laden with coffee. Her cargo was valued 
at $103,000, Her freight was $1 ,050. She herself was insured at $150,- 
000, and was worth about $200,000. On 29th January last, after a gale 
of some violence, in longitude 72° 40', latitude 34°, she lost ber rudder, 
being about 250 miles E. S. E. of Cape Hatteras. With great skill and 
ingenuity the master of the steam-ship prepared a temporary steering 
âpparatus. He rigged out two booms, forward and aft, projecting over 
opposite sides of his steamer. To the end of the forward boom, star- 
board, he attached by ropes a barrel used as a bucket, and to the end 
of the boom aft, port, he attached, in the same way, a similar barrel or 
bucket. Thèse were moved by machinery on the deck. By lowering 
thèse buckets alterhately and making use of their résistance in the water, 
he could change her course to starboard or port as he desired. This ap- 
paratua served in great measure the purpose of a rudder. But it was of 
little service in a rough sea, and iu a strong current. Being thus disabled , 
the master determined to make his course for the United States, seeking 
to reach somewhere on the coast of Georgia or South Garolina. Going 
under steam with his engines, using sometimes ail four of his boilers, 
sometimea only two of them, on the moming of the 5th of February last 
he came in sight of the Hunting Island light, off St. Helena bar^ about 
1 A. M. From the time she lost her rudder the steam-ship had up the 
mgnals required by the International Code for a disabled steam-ship, — 
three red lights at night, one above another, — and three black ballsby 
day. Article 5a. When she approached this coast she had; mp thèse 
lights. The pilot-boat Charleston, with two fuU-branch pilota, one nine^ 
foot pilot, one apprentice, and three of the crew on board, was cruising 
at this time on her pilotage groùnd off the bar. She observed the lights 
of the steam-ship about 4 or 5 o'clock, and mistook them for signais of dis- 
tress. She boredown to and hailed the steam-ship, having at her foremast 
head a white light, the distinguishing mark of a pilot. The master oÊ 
the steam-ship informed her that he was on a voyage to New York, and 
wanted a port. The pilot replying to him that he could not enter Charles- 
ton because of his draught of water, (19 feet or 19è feet,) or any other 
neighboring port but Port Royal, he expressed the désire to go into that 
port, and requested the pilot to send his beat in for two tugs to tow him 
in'. Murray, a fuU-branch pilot from the Charleston, boarded the steam- 
ship, and the other fuU-brauch pilot, Santos, wentoff at once in the pilot 
schooner up St. Helena sound into Coosaw river for the tugs, a distance 
of somë 25 miles. 

There is some conflict of testimony upon the point whether the steam.. 
sbip was at aihchor when the pilot hailed her. The master, ofBcers, and 
crew swear that she was. The pilots and their apprentice say she was 
not. There is no doubt that she was perfectly stationary, and there is 
also no doubt that she waited for thè tugs atanchor. There are no tugs 
in that neighborhood employed exclusively in the business of sea tow- 
ing.: The nearest tugs were those of the libelant Moses E. Lopez. He 
is the head of a company engaged in mining phosphates in the bed of 



o20 FEDERAL EEPOETEE, Vol. 38. 

Coôsaw river. This and Bull river are broad estuarÎRS emptying into 
St. Helena sQund. The opérations of the company are conducted by 
large dredges, with washers and lighters, valuable and costly property, 
afloat, and without any means of locomotion whatever in themselvés. 
For the purpose of protecting thèse machines and lighters, of conveying 
the rock dug to the works of the company, ofloadingvessels coming for 
rock, of guarding and protecting this fioating property from dangers of 
the winds and waves and changes of weather in thèse broad and exposed 
estuaries, there are employed constantly five tugsand one dispatch beat. 
Thèse are kept on duty ail the time. On the day on which the pilot 
went for the tugs, one of them was absent on a trip to Charleston, one 
Tiras in Beaufort river, some 15 or 20 miles from Coosaw, two were at 
work in Coosaw river, and one was at the works of the company, up 
the river. One of thèse tugs, the Cecilia, was near the entrance into St. 
Helena sound when the pilot-boat met.her. The pilot stated his request 
for two tugs to relieve a steam-ship in distress ofF St. Helena bar. The 
master of the tug, persuaded that he had no authority to act in the mat- 
ter, referred the request to Mr. Lopez, who was at the time on his way 
down the Coosaw river in the dispatch boat Ida. Upon reaching the 
pilot-boat, and hearing the request, Mr. Lopez fîrst thought that his tugs 
were too busy to go, but the pilot having stated that the steam-ship was a 
passenger vessel, he at once ordered the Cecilia to go to her assistance, 
commnnicated similar orders to another tug— -the Catherine— which was 
higher up the river, and went himself in the Ida up Bull river to the 
Gak Pointmines, and from that point telephoned to the tug Reliance, 
in Beaufort river, to proceed to the assistance of ; the steam-ship. The 
Cecilia, with Pilot Santos aboard, went down St. Helena sound at her 
ordinary speed, and reached the steam-ship about 1 o'clocfc. Some short 
parley was had between her master ànd the master of the steam-ship as 
to the compensation to be paid for the service, without any sort of re- 
suit, and this was finally left for future adjustment. Thé Cecilia placed 
berself behind the steam-ship, to act as a rudder. She topk up her an- 
chor, and under her own steam proceeded towards Port Royal entrance, 
Bome 20 or more miles away. This was about 2 or half past 2 o'clock 
P. M. Pilot Murray was aboard the steam-ship j in command. About 
4 or half past 4 o'clock thetug Catherine came up. Pilot Santos, by 
direction of Pilot Murray, was put upon her, and a line taken from the 
bow of the steam-ship. The progress towards Port Royal entrance was 
resumed, the tug Catherine leading, steam-ship following, and the Ce- 
cilia behind as a rudder, the steam-ship under her own steam, at mod- 
eiate speed, the tugs being used to keep her head straight. Between 6 
ànd 7 o'clock they arrived off the entrance, the steam-ship anchored, 
and the tugs went across the bar into Beaufort river, some seven or eight 
miles up, and spent the night at the coaling station wharf of the United 
States. The next morning, very early^ they were joined by the Reliance, 
the third tug, and went out to the steam-ship. When the Reliance came 
ihe master of the steahi-ship expressed some surprise, as he had sent for 
bnly two tugs. He was quieted by the reply of Pilot Murray that they 
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ail belonged to the same owner, and that it would make no différence. 
Reaching the steam-ship, the Cecilia resumed her position astern, and 
the other two tugs went ahead, one on the port and the other on her star- 
board bow; and, with Unes attached, the steana-ship and the tugs — thé 
former under her own steam — proceeded over the bar. The channél 
which they used goes from the sea in the course W. } N. until it geta 
abreast of the north-east breakers, when it abruptly changes to N. W. 
by N. i N. At this point it is comparatively narrow, having this breakér 
on the right, and rapidly shoaling towards Martin's Industry on the left. 
When they crossed the bar the tugs came along-side, and they went up 
the Beaufort river to the quarantine ground, where the steam-ship waa 
safely anchored. The tugs returned to their business. One of thèse câr- 
ried the master of the steam-ship to Beaufort, so that he could commu:- 
nicate with his agents. The Cachemire lay at anchorage until 25th of 
February, when she was taken to sea, and towed to New York by two 
large tugs specially engaged for that purpose. Sàntos piloted her outj 
and was paid both the inward and outward pilotage. The libei of Lopez 
and others was filed on the 9th. That of the pilota was filed on thé 
15th of February. The pilot-boat is owned by the pilota and thèir ap- 
prentice, and is worth about $7,000. The tugs are worth about $50,- 
000 in the aggregate. The claim is for salvage on the part of the tugs, 
and for salvage also on the part of the pilots. The two sets ofclaimaute 
hâve no connection with each othér. The cases hâve been Consolidated 
for the sake of convenience. 

Mrst, astothe Tugs. Were their services salvage services? Thèse tdgs 
were employed in the private business of their owner. They were reg- 
tdarly and fuUy occupied in that business. They were not gênerai tow'- 
boata. They had under their charge and sole protection floating prop- 
erty of great value. When Mr. Lopez was informed that their serviceà 
were asked • he would not consent. When he was further informed that 
a passenger ôteam-ahip was in péril, short-handed as he was, he sent 
three of hia tugs at once, abandoning their business. Judge Bbadlèy, 
in The Suliote, 5 Ped. Rep. 99, Sîiys that one of the purposes of the ex- 
traordinary award of salvage "is to insure the most prompt, energetic, 
and daring effort of those who hâve it in their power to furnish aid and 
succor." Salvage ia given for the succor of persons or property in dan- 
ger, by the sacrifice or risk of property, of persons, or of time. Lopez 
sent thia assistance promptly and energetically, risking his property, de- 
prived of the protection of the tugs. Was the steam-ship in danger? 
She had lost her rudder. She waa seeking a port. She had but 85 tons 
of coal, — a sûpply searcely aufficient for four days. In a tempéstuoua 
Seasôn, on a lee ahore, ahe waa exposed to a possibility of grave péril. 
Services rendered under such eircumstances are salvage services. Will- 
iams & B. Adm. Jur. 117. It is pressed earnestly that thé services of 
the tugs were mère towage services. "Mère towage service is oonfined 
to veasels thât hâve received no injury or damage, and mère towage re- 
ward is payable in thèse cases only when the vessel receiving the 8erv- 
jce is in the same condition she would ordinarily be in without having 
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ençomitçreâ^ny damage or jaccident," 77{sIlewardyl'W<^oh.n7; The 
Pirincm AUce,^ W .^oh. 138; MpÇlonnodiiey>. Kert^ 9 Fed. Rçp. 50; The 
Alaska, 23 Fed. Rep. 607. Thje steam-ship.iîa iljhis case had sustained 
8uch injuryor damage as rendfired it akï>ost,;af not quite, impossible 
for her to, get aoross a bar intO: a harbor without, assistance of a tug. 
Especially so at Port Royal, tbe bar having a channel with the abrupt 
bend in it described above, in which a ship of her length and size could 
with great diflBçi^ty change direction. This, therefore, was a salvage 
service, but of no high grade. Hhe Bolivar i 1 Woods, 397. There 
was, no da^^er whatever to life. Thçre was minimum danger to the 
property us,èd ia the salvage» .Evenat night th^ tugs went for safety 
into the riyer. T^ie weather wî^a ealm and clear. . The time cpnsumed 
was parts, îQf.two days. The a^aîxi must be made pponthecalculation 
of a fair.rç;muneration for time and trouble, {The Otipyllerrruinn, 33 Law 
J. Adm» 189,) with the salvage bounty, Let the Ceçilia bave $750, the 
GatheripQ $750, and the Reliance, $300. 

, 27ie Piîotr^oat and PUots. The services renderedby thèse were of two 
J^inds.—carrying the message wbiqh brought the. tugs, and the services 
rendered l(y tl^e pilots. . The first is a salvage seryice, {TheNeno Orléans^ 
23 Fed. Rep.^ 9090 »nd of a low grade. Let it be valued at $200, See 
TheGamndra Adams,ZQ Fed. Rep. 379. What of the pilots? They 
were cruiang ou their pilotage ground, lookingout for €>mploynient,;saw 
;this steanjrship, and hailed her. . They were attracted, it is true, by what 
they supposed were her signais of distress. EveHi so, as ï)ilots they were 
bound to go to h^r, and offer their services. This daring and valuable 
body of n^en are ajlowed a, morjopoly of pilp.tage. açtd can çompel the aç- 
..dBpt^pce of their, service in prder that experienced marinersshOMldal- 
ways be at hand to aid by .their skill and knowledge vessels seeking a 
PQrt., While aoting in the strict line ,of their duty they caunoj; be salvors. 
ffobart,yi Drogm, 10 Pet. 1,08; Tf>£ JEohis, h, R.;4,Àdm. & E. 29; The 
^geÀndfies,.$vi&h. 226, 303. : To:en.titleservice3 to salvage reward they 
must bo; rendered by those under no légal obligation tprender.them. 
The AlphowBO, 1 Ourt. 376. "The pilot's obligation ,tp the public is to 
CTuise off tbei port for which he is commissipned ; to offer his services to 
lyessels ■^hiçb.he may suppose bound inwards,-rto,ayessel in distress 
.first, thoughshemay be more distant than .another ; and in many cases 
ofi distress his relation begins and ends îvith nomore than the;serv,içe of 
a;pilQt. \^he|!re tlie ship is in distress, beingdismastedijisprung a IJeak, 
pr from,rÇ.niy.pther casualty, but can still be navigatçd with whatever 
j.ioay be her draught of water,; it.will be a case of ordinary pilotage^" 
Leay. The Al^'^i^^t .^ Pain*!,; 473. .The Cachemire was, navigable, 
^hehad beeo.UQder steani.forfivedays, and had corne from mid-ocean. 
. ?^hen the, tugft came to her she again, under her ow»' steam, using the 
■ tpgs to dir^fit ^er j went, on her w.&y into port., She;neyer was a belpless 
•fihip;; and, s#v,e.-1«he!4oss ofjher^radder, she.was oonaplete in" every jie- 
!apeçt, , The.Alaska,,M Fed.Rçp. 603,. In The Gnd,2l Fed. Rep. 425, 
.'îthp peculiar knowledge requireid oi';a pilot is as to the depth of water, 
andjîtbe rise,, tiuae, and strengthjof the tjdes; and, where ttiese itema of 
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knowledge only are used, or orders given based ispon them, it can at no 
time be considered more thto pilotage service. It i& also the duty of a 
pilot at any time, in order to prevent a vessel in fais charge from ground- 
ing, to let go an anchor ; nor could such an act be considered beyond 
what might be demanded of him as a pilot, or entitle him to extra, je-^ 
ward." When Murray, therefore, went aboard. of tbe Cachem,ire, he' 
went as a pilot. He took charge of her as a pilot. If it be trme, as he 
allèges, that'he ordered the anchor ont, he did so as a pilot. When, the 
tugs came, and he remained on the Cachemire, his partner, SantoSj went 
into the leading tug. They acted as pilots. When they took the ship 
over the bai they were still in the strict Une of theirdùty, and could not 
be salvors. It would be contrary to public pplicy, to lencourage pilots in 
convertingtheirduties into salvage services. The GWd, 21 Fed. Rep. 425. 
But they rendered extraordinary services, and displayed extraor'dinary 
skiJl. They took over the bar, in a difEcult channel, the disabled ste^- 
ship, 346 feet in length, steered in an unusual way, without accident or 
delay. TKiey certainly are entitled to extra compensation. Bohaiiiy, 
Drogan, 10 Pet. 108. A pilot who brings iiï a disabled véssel is entitled 
to additional compensation on account of the superadded yesponsibility, 
hazard, and risk. The Wdrren, 12 N. Y. Leg, Qbs. 257 ; Dexter v, 2^e 
Rkhmond, 4 Imw Rep. 20; Love v. Hinckley, 1 Abb. Adm. 436; Tfié 
Grid, smpra.' The doctrine is wéll laid down in Hope y. The Didô, 2 
Paine, 243. Pilots may become salvors; but they must firsï strîctly 
discharge their duty as pilots. The circumstancés Uhder which thèy 
may claim tô be considered as salvors must be such as require efforts, 
péril to be encountered, labor or skill outside the line of their duty. 
When, howevér, there bas bèen extraordinary persotial merit or effort,' 
or unforeseen exertion or hazard, in the peribrmahcé of the serviée^ eveii 
though it be in the line of their duty, a court ofàdmiralty, in its disfr^ 
cretion, mày grant them an extra allowance." Under the circumstancés 
of this case^ I give to thèse pilots — the two of them engaged— an extia 
allowandè of $150 each. The services having been given, neither tiie 
clairaant no* his insurers made any offer of any compensation w^ateVei^ 
to the tugs, nor of extra compensation to the pilots, and no acknowledg- 
ment of the services of the boats. The cosfis, therefore, will foUow thé 
decree, and fall on the claimant lespondent. Let a decree be ehteréd in 
accordance with this opinion. 
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, Spbeceles et al. v. The Brussels. 

(District Court, N. D. Oalifornia. February 38, 1889.) 

SALVAei! — Compensation. 

On an alarm of distress being given by the bark B., which proved to be on 
flre, the tug A. proceeded imtnediately to the assistance of the bark, and dur- 
ing a period of about a half an hour, and until the city fire-boat came up, f oughl 
the fiâmes; atid, while not succeeding in subduing them, apparently pre- 
vented the flre from spreading to a quanti ty of oil constituting a part of the 
cargo. Afterwards, when it was found impossible to extinguish the fire with- 
out flooding the bark with such a (juantity of water as would expose her to 
the danger of sinking, the A. towed the bark to certain flats, where it was 
hauled upoQ the mùd and the flre \fras- extinguished. The vessel was valued 
in her damaged condition at |ld,OO0, the cargo at $55,313.56. Held, that the 
Bum of $1,500 would be allowed the tug. 

In Àdniîralty. 
' ' Miltm AndroSy ht \\hel9.T>.\B. 
; Pa^e <£;^eÏÏ8, for claimant. 

.' HoFFMAN, J. , The évidence în thîs case, in some particulars, is con- 
fiicting, but it îs not difficult, I think, to arrive at a clear view of the facts. 
Àboùt 11 o'cloqk pf ,the night of the 9th:of March, 1888, an alarm was given 
àlohg the city front, indicating that some vessel in the harbor was either 
p'n fire or in need of assistancp. The steam-tug Alertj whiqh waa 
then engaged in carrying mails to the steam-ship Alameda, instantly 
got under way, and went in search of the vessel in distress. She was 
directed to thp bar];: Brussels, then lying in the stream, ;yhich proved to 
^e on fire, kindled, as was afterwards ascertained, by incendiarieg, 
pense volumes of smoke were issuing from her after-hatch, indjeating 
that the firô. was raging with great violence. She instantly attached 
|içr hqse, and çommenced playing two streams into the hatch, — one of 
them through ^ hose known as the " Régulation Hose,"and the othér 
through a hose of smaller dimensions. She succeeded in so far gubdu- 
ing the fire as to prevent theflames from rising through the, hatch. The 
snipke, howeyer, ptiU continued very dense, and the fumes, probably of 
^uming mustar^ seed, were of a peculiarly acrid and guffocating çharac^ 
ter. The beat was also so intense that the men handling the . hose ; had 
to be relieved at short intervais. After a time, variously estimated at 
from 20 to 40 minutes, the city firê-boat arrived. She at once passed 
on board four lines of hose, and çommenced playing down the hatch. 
It soon becjime évident, however, that the water could not reach the seat 
of the fire, and that the latter could not be extinguished except by flood- 
ing the vessel with a quantity of water, which would expose her to the 
imminent danger of sinking at her moorings. It was then suggested — 
I think by Capt. Douglas — that she should be taken to the Mission 
flats, and hauled up on the mud. This was done, the Alert per- 
forming the effective part of the towage service. Capt. Douglas states 
that before the fire-boat came up he had the fire under control. In this, 
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I think, he is clearly mistaken. That he had succeeded in checking its 
progress, and preventing the fiâmes extending to the mustard seed and 
oil with which she was stowed, may, I think, be fairly inferred. The 
condition of the mustard seed and the oil showed aflerwards that a very 
short time would hâve been required to hâve involved those articles in 
the conflagration, and, had they become thoroughly ignited, it would 
probably hâve been impossible to save the ship; but that the fire was not 
under control is obvions from subséquent events. The ship had been on 
the mud for a considérable time before it appears to hâve occurred to any 
one to obtain access to the firç by cutting holes thrpugh her decks. 'Thé 
condition of the boiling pitch and the great beat of the planks clearly in- 
dicated where the seat of the fire was, and a couple of holes were eut in 
the deck, which exposed the fire, and enabled the hose to play directly 
upon it. After a comparatively short time the fire was totally extin- 
guished, and sails and burning cables were hauled on deck. The Alert 
then returned to the wharf, and resumed her work of carrying mails to 
the Alameda. She came back later, however, but there was thçn no 
need of her service, there being no signs of fire about the ship, ,, The 
service in which she was açtuaÙy engaged lasted a few hours. She in- 
curred no risk either to herself or to the members of her crew epgagçd in 
handling the hose, but her service was important. It was rendered with 
commendable alacrity and promptitude, and it may be that, had shss -not 
proceeded instantly to the scène of -the conflagration, the fire might haye 
reached the mustard seed and the oil, and rendered the destructiorv of 
the ship inévitable. Her towage service was undoubtedly a salvage, serv- 
ice, and, I think, indispensable. Had the ship been obliged to waitfoir 
a tug to perform, that service, it is possible that the fire might hâve pb- 
tained such headway as to render its extinguishment extremely difiicult, 
or causpd far greater damage tq the cargo than it actually sustained. 
Thèse I believe to be an outlipe of the facts. In estitnating the immi- 
nence of the, péril, I am naturally driven more or less to conjecture. 
How long the tug had been at work before the fire-boat came up cannot 
certainly be known. It was probably about a half hour. Whether during 
that interval the fire would bave reached the mustard seed andthewhale 
oil, and so far ignited them as to put it beyond the power of the fire-boat 
to extinguish, or even check, the fiantes, is also a matter of conjecture. 
It is certainly possible, apd I think probable, that the services of the tug 
in this respect were valuable; and, though I cannot saythai she Qertaiuly 
saved the ship from destruction, she contributed to it very possibly in an 
important degree. The value pf the vessel in her damaged condition is 
agreed to be $15,000. The agreed value of the cargo is $55,3l2.66i ï 
shall allow the sum of $1,500. 
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. ThE; AlXÏIERS^' ■ 

Vanaman é ali v. The âlgibbs. 
..■ ,; , Vanaman V. Same., 

: {JHitriot Court, E. B. Nm York. March 18, 1889.) 

COLLlSIOÏÎ-TjSïGNALS. 

By WuQle 2 of the international régulations for préventing colliaîons at sea, 

i a sailihg^resBel !s forbidden to display a flare^up ligbt to an approacbing ves- 

( ; pej, ojiç^yt wben sbe is beiog oyertaken by eucb vessel, as provided in arti- 

In A'dmîràlty, i 

Thé -first aboyé named action was brought against the Algiers to re- 
cover for thé Ibss ôf the schoonçf'Nelly S. Jerrill and her cargo by col- 
lîéiôn. Thé second action was brought by a seaman on the schooner to 
reçover for personal injuries to him ariaing out of the collision. 

BièMe étWard, Henry D. Êdmunds, and Curtis TUton, for libelants. 

Charïèè H. Tuieed and R. D. Benedià, for the stéam-ship. 

BENEprcTi J. Thèse actions, which hâve been tried together, arisô 
out of a ôbllîsion between the schooner Nelly S. Jerrill and the steamer 
Algiers, which occùrred on Decembêr 8, 1887. The schooner, while 
proceeding up. the coast of New Jersey, closehauled on her port tack, and 
beadilig N. Ê. by N.,at about 10 o'cloçk at night ofï Barnegat, met the 
ôtéamer Algiers cohning down the coàst, steering S. by W. i W. Thé 
Bchoonér held her course. The steamer did the same until neàr the 
Bchooner, when, seeihg a flare-up light on her starboard bow, she star- 
boarded tard, but by the lime she had swung twoand a half points she 
struck thé schooner (in the port qiiarter, about lOfeet from'the taffrail, 
cutting dff the stém, and with it the libelant John D. Vanaman, who 
#^aè asleép in.'his bùnk, and was awakened by finding hiniself in thé 
yf&tèr'. The SChborier claims that she was carrying proper side-lights, 
ànd besidèS Was displaying a 'flâre-up light, and that the collision was 
«fitised ëbîely by the want of a proper lookout on the steamer. The 
ltWnièi''cîiimS; that the scboonér, in violation of the law, displayed a 
^flitfé--tipli^ht',by which she 'misléd the steamer. 

^\''' îbe .queétîori firàt to be cbtisidered is whether ihe exhibition of a 
^àté^Xfp'^^xiihyïhe schooner Wàs a violation of the rules for préventing 
fcolIiil(jni^àt'Éii,àérevised by thestatute of MaychS, 1885. 23 St. at 
Large, 438. The contention on the part of the schooner is that the rules 
do not forbid the showing of a flare-up under such circumstances, and the 
décision in the case of Tlie Merchant Prince, L. R. 10 Prob. Div. 139, is 
cited in support of this contention. By the décision referred to, the lan- 
guage of the British statute, which is identical with the language used 

■Reported by Edward G. Benedict, Esq., of the New York bar. 
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in the second article of our act of March 3, 1885, was held not to forbid 
the exhibition of a flare-up ^light hy, a sailing ve^g^çls, although not being 
overtaken by but approaching a steamer upon a course crossing her own. 
With ail my respect for the opinion of the learned justice who in the 
case of The Mèrchant Prince so construed the British statute, I am of the 
opinion that our act of March 3, 1885, cannot be so construed.: -"Thfe 
Word "carty" seeins to me tO bave the same meanihg in ail the rules. 
It means "carry and show.*' If the word "carry," in article 2, means 
"carry as a iixed lightj" it would foUoW that the light provided for in 
article' Il ùlust be carried' 'as â fixed light; ■for article 11 is specified in ar- 
ticle 2, and the light mentioned in article 11 is just as much to be car- 
ried as the light mentioned in any other article. The necessa,ry iffsult 
of such a construction would be to make the stîitute déclare tljj^ every 
vessel, when being overtaken, must be carrying as a fixed Ugfit.^, wbite 
light or a fiare-up light, which she must show from her stern to the ves- 
seljj>yertak}jig her. I«annot put such a constructipn uppn thjeaçt.; As 
I un^erstand our statute, a sailing vessel i^ forbidden by, article 2, to dia- 
play a j^arorùp light to an approaching vessel, excçpt when shje is b^ing 
overtaken Jjy ^tich vessel, as provided for in article 11- Such feeitig thp 
law, thè schopner on this occasion, vfhen she, displajjed; a flare-up îigï^ 
to the steamer approaching her from up the coast, was guilty of a yiolï|- 
tion 6î the li^w. Consequently , according to the doctrine laid (jlo wri \ij 
the suprême court in the <»se of 2*Ae Pmmylvania, 19 Wall- 125^ the,biu.i- 
den resta, ûppn the schopner tP proyp not only that her diaplay, pf a 
j0Lare-up l^htwas not one of the causes, pr that it pi;pbablyipas_not one 
oif the causes,, pf the collision, but that it,could nQt;flavî^ b,e|eri one of tl^e 
çauseB,of the collision. The évidence shpws that tieflare-jipiJigHtfWas 
se^n by.thpse on board ; tjje stear^er; that it was taken.tbjndij^atêïa ves- 
sel gping d6wn the coast, when in fact she was going up ;tbe cpaist; that 
^^orl4y,after it was seen, and by reason of it, the steanier's, wheel was 
starbbarded, and that she swung off two pointa and al^alf to thréé,ppini|s 
.,before striking the schooner, Inasmuch as the steamer, ialthough iU'is'?'' 
Ja starboard helm, ^truck the schooner within 10, jfeétpf her, stei;n, it is 
deàr thai there could haye been np collision if the, steamer liad heldher 
•'course. And the testinio^y plainly shows that it was in conséquence ôf 
seeiiigi the flare-up light that the helro was starboarded andfthe,8tea,mer 
.swflijg twp , and a , half to, three points off shore. ; It sçems: ii||possiW^, 
^j^èrppre, toi ligld : tli'a,t thé flaTç-up light did ,not contritijite to cause tbe 
collisiori, when, if the steamer hg,d not seen the sç5^,bpnerj at;^ïl) there 
would bave been no' collisiori, and when it was because the steamer saw 
the flare-up light.|Jhjaj|^,,p^uogitip, pQrtiiiin4; jwpto^tfee-s<5jipQ^?-«;i'^ 
no wày, therefore, to escape the conclusion that the schooner must be 
held in fault for having shown a flare-up light when forbidden so to do 
by the law. As to the steamer the évidence makes it plain that a care- 
ful lookout was not maintained. The weather was fine, and the schooner 
should bave been seen sooner than she was. If she had been seen as 
soon as she might bave been, collision could hâve been avoided. Both 
vessels are accordingly held in fault. Let such a decree be entered. 
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' . Gbing V. A Caego or Lumbeb.* 

'•''■■ (DUtrîei Court, E. D. Nme York. March 13, 1889.) 



Bôippins-t-Freight Lien— Waivbr. 

A.Tpssel disoharged a cargo of lumber in August, and during the delivery 

' 8om$ pdttions were carted away by persons to whom it had been sold, with- 

out objection from the vessel, and no notice was given to the consignée or 

bis ;v«ndee of any intention to hold the lumber for f reight, and no steps were 

,. ,taken,to enforce a lien for f reight until late in September. Held, ûiat the 

' lieji had been waived. 

In Admiralty. 

Hyhnd & Zabrîskie, for libelant. 

R. D. Benedkt, for claimant. 

BenedIct,' J. This is an action to enforce a lien for freîght against a 
cargo of sprUce lumber transported in the canal-boat Silver Wave from 
Etchim, near Quebéc, Çaiï., to the port of New York. \ By the bill of 
ladiag the lumber was conèigned to Dunbar & Co. , of ïïéw York. Upon 
the atrival' of the vessel af New York, and reporting to Dunbar & Co., 
they directed that the lundbër be delivered to William Eichenstein, New- 
town Çi'eék. Thé yéssel procéedèd to Newtown Creek, and there the 
Iqmber was discharged at the lumber-yârd of Eichenstein. After the 
lumber had been, dischfttged, the lîbelant went to the ofiBce of Richen- 
etein with the intention of getting his freight, and was there told that the 
freight was to be ipàid. by Dunbar & Co., and thât there was a shortagè 
in the lumber deliVered. Thôreafter the libelant was paid by Dunbar & 
Co. thôàmoùatof his freight, lëss $20 for shortagè. It appears in évi- 
dence that the lumber, wien delivered, was placed in a lumber-yard; 
thàt dùrîrig the delivery some of it was carted away by persons to whom 
it had been sold by Richenstein. No objection waâ made to this by the 
libelâiit, nor at any time was any notice or intimation given to Dunbar 
& Co. 6t to Richenstein pf an intent to hold the cargo for freight. Moré- 
,over, no steps were taken to enforce a lien until September 22,- 1887, 
'âlthongh the discharge had been concluded in AuguSt. Such a state of 
faqts doès not permit the inference that an undérstanding existed be- 
t^een the libelant and the consignée that the delivery of the lumber at 
Ri^hepstein's lumber-yard should not be regarded as a waiver of the 
lien. The libel must be dismissed, and with costs. 

'Beported by Edward Q. Senediot, Esq., of the New York bar. 



w. Bï. co. 529 



McDermott V. Chicago & N. W. Ry. Co. 

(Circuit Court, N. D. Ima, E. D. May 8, 1889.) 

Rbmoval of Cattses — Local Peejtjdice. 

The right to a removal of a cause under the local préjudice clause of the 
act of August 13, 1888, § 2, is net dépendent on the amount involved, there be- 
ing DO provision in relation thereto in euch clause. 

AtLaw. On pétition for removal because of préjudice and local influ- 
ence. Action by John McDermott against the Chicago & Northwestern 
Raijway Company. 

Hvhbard & Dawley and Henderaon, Hurd, Daniels & Kiesd, for petîtiotter. 

Shibas, J, The above-entitled cause is now pending in the district 
jcoïirt of Clinton county, lowa; the damages claimed therein being the 
suni of ^499, the plaiutifiF being a citizen and résident of the state of 
lowa, and the défendant a corporation created and organized under the 
laws of the state of Illinois. A pétition asking the removal of the action 
into this coui't on the ground of préjudice and local influence bas been 
filéd on behalfof the défendant, and the showing made in support thereof 
is sUfScient to justify the granting the order of removal if the court 
<îan thus take jurisdiction of a cause involving no more than $499. The 
case, therefore, présents the question whether, under the provisions of 
the act of August 13, 1888, the right of removal on ground of préjudice 
and local influence is dépendent upon the amount involved in the con- 
troversy. 

In case of Paies v. RaUway Oo., 32 Fed. Rep. 673, î had occasion to 
Gonstrue the provisions of the act of March 3, 1887, and in so doing held 
that there was no limitation by way of amount upon the right of removal 
upon the ground of local influence and préjudice. Since the hearing in 
that case the act of March 3, 1887, has been supplanted by that of August 
13, 1888, passed for the purpose of freeing the act from the errors and 
mistakes that had been incorporated in the enroUed bill, and I bave re- 
examined the question as presented by the phraseology found in the 
amended act, and in the light thrown thereon by the cases since reported. 
The décisions in the circuits are not in harmony. The leading décision 
holding adversely to the right of removal unless the amount involved ex- 
ceeds $2,000, is that rendered by Mr. Justice Haelan in Malone v. Rail- 
road Co.f 35 Fed. Rep. 625, a case pending in the circuit court for North 
Carolina. It will be borne in mind that in section 2, art. 3, Const. U. 
S., which defines the extent of the judicial power that may be exer- 
Cised by the courts of the United States, there is not found any limita- 
tion by way of amount. When congress, therefore, provides by act 
for the exercise by the circuit courts of jurisdiction over controversies 
coming within the constitutional grant of power, such jurisdiction will 
exist as to ail such controversies, regardless of the amount involved therein, 
unles3 the act providing for the exercise of the jurisdiction providés a 
v.38F.no.7— 84 
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limitation as to the sum in controversy. From time to time congresa 
has afExed sucik a limitation, though varying the amôMt, to some of the 
controversies of which jurisdiction was conferred upon the circuit courts, 
bat it is a facfcthat, beginning with the judiciaryiaïétof 1)789, and com- 
ing down to and including the act of August 13, 1888, there has never 
been a time when the United States courts havé liot had jilrîâUïctioh ô'f 
îïiapy classes of cases, irxespective of the anaount invôlyed therein. The 
fixing a limitation of amount as an élément in the right to entertain 
jurisdiction of a cause has been and is merely a matter of expediency. 
In (^rtaiii classes of câses' a limitation has bèeHiâxed, îh oth'ôïs !it has 
not, àS it has from timé to time be'èri deemed wiâè. Whenever it deems 
best, congress can increase the iimiting amount, or lùây decrèflse it, 6r 
•éntlTely-afc'rogEiteitV ■■'"'^ ■■'■'v' ■ '"-", -■■■.■■'"■ "'- ' -^ 

The first section of the act of 1888 deônes the original jurisdiction of 
the' ciircait courts, and-, m far àscivil sluils are concemèd', thè çaoaseaëog- 
niïablé in thèse 1 courts by proceedings origii^ti% therein, àïe group«d 
under fiye classiâcations, to-wit: (1) Conti'oyeraiés arising under the 
'Constitution, laws, or treaties of the United States,' and 'inyolving 9.-;SUrii 
in exoess of $2,000; (2) controversies in which làeiUnited States isi à 
party plaintiff, and involying a sum exceeding$2,GO0}î{i3!) controversies 
between citizens of différent states, învolving a sijhtn excéèdjng $2,J0QQ; 
i(4) controwersies between citizens of tàesame ^ate, based a|)on Cjaims 
fto land arising under grants from différent states; Ç5) côntroveiisiès rbe- 
tween citizens of sa state and foreign states, citizensjior sifbjectSj inSiolying 
;a sum in exeess of %% ,009. In thèse t fiye classificiatîons are fûuûd Mo 
gênerai grouiidsof.jurisdiic1io% t. e.,:.subjecttmaiterand diyej-siftcitiKenr 
ship. Jurisdiction of cases arising under the first and fourth «iivisioias 
(is based updn fihé subjecttiûattêr, aûd ,cdurts Of the jUiiited States rhaye 
icognizance tberet)f : regardlesâ of thé oitizenship of the adviçrsaDy ipartieSi 
iGases in which Ihe United Statesis the pajîty plaintiff may be eiaid :to 
rfàU under theossiiie categoi^, asîit is difficult.tof conceive of ;alcase:;to 
which the UJiiteiiiStates would be plaîntiff,, but which would not^arise 
lïinder the eotetàtution,, la*s,^pr treaties of the United States. .'Jurlsdic- 
-tion of câusesje^btaced within thé third and fifth, di visions iabasedupon 
diverse citiz6n^b,ip, Thus.we bave defined the several; classes of: cases 
,0f which originaljurisdiption is conferred- upon the circuit courts by the 
(first section ;o£'itbeàct of 1888, The- provisions thereofmust be borne 
in mind in construing the second section, providing for the removal of 
■èauges, becaïîSe référence is expressly tnade thereto. The first claiiae çf the 
isecond sectionidéSnes when the right of removal exista in cages arising un- 
der the copMitutipn, laws,oj; treatàes cjf the United States,! ftnd in lefféct 
it provides ttiat the défendant or.defendants, regardlœsof their résidence, 
jnd>ytem,ôve:any case of.this nature proyidëd itmight bave beenbrOught 
jorginaUyin the Qircuit («inrt under the ternis of the first section jthatîs 
fto say, it must?arise lindfer the constitution, laws, or.treàties of the United 
jStates,'iajQii înyolye'Overs$2;,Ô00, exclusive ofintereaf and costs. ■ The 
^sePondj clause of tthe section definës when the right of remoVal exiats in 
jthe.jcjasa pfsca&es wherein, undçr the provisio,hs of the first sectiPn, qrig- 
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inal jurisdictidn is conférred upôn thé circuit courts by reason of diverse 
citizenshipj incladirig cases between a citizen of a state and foreign states; 
or the citizens orsubjects thereof, the right of removai being conferred 
only npon noh-resident défendants in casesinvolvingover $2,000. Thô 
third clause deals with causes involving a separable controversy , and, like 
the two preceding clauses, express référence is therein made to the other 
provisions of the act in defining the classes of suits in which a removai may 
be had. It is clearly évident that congress intended that the first section 
and the first three clauses of the second section of the act should be read 
together, and by the terms thereof provision is made for the exercise of 
jurisdiction over the cases enumerated, either by suit originally in the 
United State courts, or by removai thereto from the state courts. In ail 
cases coming within the provisions of the first section the plaintiff had 
the option, when about to bring suit, to begin originally in the United 
States court. Should he, however, choose to enter the suit in a state 
court, then the défendant or défendants may, under certain circum- 
stances, invoke the jurisdiction of the United States court by removing 
the case thereto. If jurisdiction exists in the fédéral court by reason of 
the subject-matter, inthat the cause arises under the constitution, laws, 
or treaties of theUnited States, and involves over $2,000, the défendant 
or défendants, r^ardless of their citizenship or résidence, may rethove 
the case into the United States court. If, however, jurisdiction of a given 
cause in the: fédéral court éxists only by reason of the diverse citizenship 
of the adversary parties, then, under the second clause, the right of re- 
movai is conferred only upon non-resident défendants. The limitations 
on the jurisdiction of the United States court found in the first section 
are, by référence thraeto, incorporated into the named clauses ofihe sec- 
ond section, and for an obvious reason. The cases covered thereby are 
of the same nature, no new élément entering into the same, and there- 
fore the limitations placediby congress upon the exercise of original ju- 
risdiction are repeated when providing for the exercise of jurisdiction by 
removai. ; If oniinarily it is best to limit the original jurisdiction to cases 
involving over $2,000, the same limitation should apply in like cases to 
acquiring jurisdiction by a removai of the case after its commencement 
in a state court. When we reach the fourth clause of the section, how- 
ever, we find that it deals with a class of cases involving a new élément, 
to-wit, the existence of préjudice and local influence, and when dealitig 
with this élément we should naturally expèct a différence in the limita- 
tions placedupon the right to invoke the jurisdiction of the United States 
courts. We fiud in the clause no référence to the first section or preced- 
ing portiotîs of the act. AU such are carefully omitted. The déclara- 
tion is thàt "where a suitis now pending, or may be hereafter brought, 
in any state court, in which there is a controversy between a citizen of 
the state i]3 which the suit is brought and a citizen of another state, any 
défendant bting such citizen of another state may remove suoh suit;" 
etc. Tné définition of the class of cases intended ta be embraced within 
this clause i& given in thé clause itself, without référence ►to, or limita- 
tioniby, .theprovisionsof'ithe first section, s The one class of eaéeaio 
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which the clause is applicable is that of suits wherein is in volved a con- 
troversy betweea a citizen of the state wherein suit is brought, and a de- 
fendant who is a citizen of another state. In such cases, if it is made 
to appear that, owing to préjudice or local influence, the défendant, who 
is sued out of the state of which he is a citizen, cannot obtain justice in 
the state courts, then such défendant may for this reason remove the 
suit at any time before final trial. If, in a given case, it is made to ap- 
pear that a citizen of a state bas been sued in a state of which he is not 
a citizen, and that, owing to préjudice and local influence, he cannot 
obtain justice in the state court, upon what grounds can the right of 
removal be refused to such a défendant, if he applies for such removal 
before the final trial in the cause? If ail the requirements in the fourth 
clause contained are fully met, upon what theory can the court impose 
other conditions aa prerequisites to granting the order of removal? It 
will not do to assume that congress intended to restrict the right of re- 
moval to such cases only as might hâve been brought originally in the 
United States circuit court under the provisions of the first section of the 
act, for since the adoption of the act of 1789, down to the date of the 
présent statute, it bas been and is the fact that jurisdiction by removal 
could be acquired by the circuit courts in cases which could not be orig- 
inally brought in such courts. Greenv. Oustard, 28 How, 484; OUy of 
Lexington v. Butter, 14 Wall. 282; Olaflin v. Insurance Oo., 110 IJ. S. 81, 
3 Sup. Gt. Rep. 507. Il never, therefore, bas been the policy of the 
législation; on this subjeol to make the boundaries of jurisdiction original 
and jurisdiction by removal absolutely coincident, and no support can 
be found in past législation for the assumption that congress intended to 
restrict the right of removal in ail cases to such controversies as might 
bave been originally brought in the fédéral courts. 

In the case of iWatone v. Bailroad Co., supra, it is said that, constru- 
ing ail the clauses of the act of 1887 together, it is clear that the limit- 
ation of aniount applies to removals on the ground of préjudice or local 
influence. What is meant by this is that, if we import into the fourth 
clause provisions not found therein, we can sustain the conclusion that, 
to justify a removal on the ground of préjudice, the cause must involve 
an amount exceeding $2,000. Certainly, if we construe the fourth clause 
by its own terms bniy, no such restriction can be found therein stated. 
Can we rightfùUy assume that it must hâve been the intent of congress 
not to permit a removal of a cause for any reason unless it in volved 
over $2,000i and then attempt to lit the language of the fourth clause to 
this assumed intent, by interpolating therein the provisions of other sec- 
tions of the act which are not referred to in the clause itself? When 
the clause is susceptible of a reasonable construction as it stands, and 
:full force can be given to ail its provisions as written, resulting in a con- 
clusion in harmony with the previous législation upon the gênerai sub- 
•ject, why resort to a rule ôf construction which requires the addition to 
; a spécifie clause of the statute of provisions carefully repeated in other 
clauses, butomitted in. the fourth clause? We bave no ground for; in- 
tferring that such omission . was .accidentai or , not intentional, and cer- 
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tainly, if cohgress intentionally omitted in the fourth clause ail référence 
to the preceding section of the act, courts are not justified in holding tliat 
such référence was nevertbeless !ntendedj and that the clause of the act 
must be construed as though it contained that which congress had care- 
fuUy excluded therefrom. As is said by the suprême court in Lake 
County V. RoUins, 9 Sup. Ct. Rep. 651: 

"To get at the thought or meaning expressed in a statute, a contract, or a 
constitution, the flrst resort, in ail cases, is to the natural signification of the 
words, in the order of grammatical arrangement in which the framers'of the 
instrument hâve placed them. If the words convey a deflnite meaning, 
which involves nù absurdity, nor any contradiction of other parts of the in- 
strument, then that- meaning, apparent on the face of the instrument, must 
be accepted, and neither the courts nor the législature hâve the right to add 
to it or take irom it. * * * So, also, where a Jaw is expressed. in plain 
and unambiguous terms, whether those terms are gênerai or limited, the 
législature sliould be intended to mean what they hâve plainly expressed, and 
consequentlynp room is left for construction." 

. Comparing the structural form of the act of 1875 with that ôf the act 
of 1838, there will be found a radical difièrenee therein. In the focmet 
act we find in both the first and second sections thereof a grouping to-^ 
gether inone sentence in each section of the several classes of cases of 
whiidi jurisdiction can be had) either originally or hy removal, in.the 
United States circuit courts under the ternis of that;act. In the act of 
1888, on the contrary, the severa.1 clauses of the second section are dis- 
tinct sentences, and the form thereof clearly indicates that each is to be 
so read and, construed. Each clause is intended to indic$.te by its own 
terms, whether it is to be read in connection with any other section or 
clause of the act or not. The right of removal on the ground of prej- 
ijdice was first conferred by the act of 1867. In the case of Johimin v. 
MoneUyWoolvi. 390, Mr. Justice Miller, in construing this act, held 
that the act worked important changes in the law on this subject, and 
that in determining when a removal under it could be had its provis- 
ions were not limited by the previous statutes. In Gaines v. Fuentes, 
92 U. S. 10, it was held that the act of 1867 "covered every possible 
ca.se involving controversies between citizens of the state where the suit 
wa^i brought and citizens of other states, if the matter in dispute, ex- 
clusive of costs, exceeded the sum of $500. * * * Th.e only test 
was, did it involve a controversy between citizens of the state and citi- 
zens of other states, and did the matter in dispute exceed a specified 
amount?" There is nothing in the subséquent législation on this subject 
that changes the rule of construction thus applied to the act of 1867. 
The act of 1875 did not deal with this particular class of cases. When, 
therefore, the act of 1888 was adopted, we are not justified in holding 
that the rule previously recognized was intended to be changed, unless 
such is the fair and natural import of the language used in the act. So 
far from the terms of that act indicating any such purpose it would seem 
as though congress had carefully framed the act so as to conform to the 
recognized construction of the previous statutes, and the only test now 
jrescribed for determining whether the case belongs to the class that are 
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removable on the ground of préjudice is, does the suit in volve a contro- 
versy between a citizen of the state wherein it is pending and a défend- 
ant who is a citizen of aiiother state? Itis urged that this construction 
opens the door to a removal, under the given circumstances, of a case 
from any state court regardless of the amount involved, and that such 
could not hâve been the intent of cohgress. In Gaines v. Fuentes, supra, 
the suprême cpuït expresijly holds that under thè act of 1867 "it mat- 
tered not whether the suitwas brought in a Wate court of limited or gên- 
erai jurisdiction." The abrogation of the previously existing limitation 
of $500 as the amount involved was a matter solely for congress to dé- 
termine. There caii be no question that this limitation of $500 is abro- 
gated, and none other eau be claimed to exist except that of $2,000. 
Can it be said that it was unwise for congress to enact that where a citi- 
zen of a state is sued in a state other than that of which he is a citizen, 
and he can msike it appear that by reàson of préjudice or local influence 
he cannot obtain justice in the state courts, he should havé the right to 
remove the suit into the fédéral courts? The real p'urpose of such lég- 
islation is to aflford parties an impartial tribunal, and the ground for the 
removal is not the amoant in oontroversy, but the existence of local 
préjudice affecting the rights of a nW-resident défendant. Whether a 
défendant, under such circumstances, should be compelled to remain in 
the state courts simply because the amount involved dîd not exceed a 
given sum was for congress to dét^mine, and the construction of the 
act of congress cannot be controUed by what the court or counsel might 
deem to be wisdom or unwisdom in such législative action. If, how- 
ever, this line of argument is resorted to, eertainly much can be ad- 
vanced in support of the propriety of the rule that, where préjudice or 
local influence is shown to exist, a défendant who issued in a state othei? 
than that whereof he is a citizen, should hâve the right to remove the 
cause, regardless of the amount involved. 

The conclusion reached is that the statute of 1888 repeals the third 
clause of section 639 of the Revised Statutes, and enacts in lieu thereof 
the fourth clause of thé second section of the act of 1888, "and thatuuder 
its provisions the amount involved is not an eJument in determining the 
removability of a suit. It follows that the pétition for removal of this 
cause is granted, and the prdper order will be entered. 
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; Dennison V. Bkown. . 

((XrmU Oovrt,J!r.f>. ITew Tork. A.ptill8, 18S9.) 

i. Remotaii ov tîATJSEs— Local Pbbjttdicb. 

Undér thè'.act of March 3, 1887, providing for a rémoval when It shall bo 
I made to "appear tp the circuit court tbat from préjudice or local influence de- 
fendant vijll not i>e able to obtain justice in t^e state court, thç question 
whëtlier there is préjudice, etc., is open to inquiry, and may be determined 
from the évidence produeed by both parties on motion to remand. 
3. Samb. 

An affidavit that défendant bas no acquaintance in the county in 'which the 
trial in the state court will be had; that plaintiS is well known there as a 
lawyer and politician, having lived and practicéd law at the county-seat many 
years. and having been a candidate for the office of attorney gênerai of the 
Btate, — does not make a case for removal. 

, ; ' ' • ^ ' i 

On Motion to Remand. 

Jawiea -4. DettWisoriy foir plaintifiP. 

Charles A, 2'afcott, for défendant. 

WalIiAPCi, J. This suit was lemoved from the state.coùrt, upon the 
pétition of the défendant, aft«r the cause was at issue, accompaniéd by 
an affldavit of the défendant settingforth his belief tjbat from prejj^dice 
and local influence he would not be able to obtain justice in such'state 
'ctôurt. TheaffidttVit gtatès as the feasons forsuch belief that thé défend- 
àiiit, whoîs^ à ndii-résident pf the state, has no aqquaintan^inthe county 
in which the case will be tried, if tried in the state court, and that the 
plaintiff is well known there as a lawyey and;as a politician, having lived 
tliere a^. the pounty-seatmany years, practiced law there, and been a 
candidate for the office of attorney général of the state. The présent 
motion to remand the euit proceeds upon the ground that the affidavit 
pf /jihe défendant does not state facts which make it appear that from 
' préjudice, pj^lpoâl influence he will not be able to obtain justice in. the 
state court, and is supported by affidavits in rebuttal of the defendant's 
affidavit. 

The actof ïitarch 3, 1887, relating to the jurisdiction of th.e circuit 

co^irt, introduces a judicious change in the provision of the third pftra- 

graph of section 639, Rev. St. U. S., by which in a suit between apiti- 

zen of the state and a citizen of another state the défendant pply cap re- 

move itj^and: the condition of remoVal is no Ipnger the filing an affidavit 

st^ting that the lemoving party "has reasontp believeand does believe" 

,,thait from. préjudice or from Ipçâl influence he will not be able tp obtain 

jusfaceinguçh state court j but, he must now makeit "to appear to^ the 

..circuit court'.' that such a case exists, The phraseology of section 639 

was such ,^9 to render it at least doubtful whether the adverse party cpuld 

-controvertthe truth of thp statements of the affidavit, or wliether it was 

'neeessary tp éet.forfh the facts ghjçnwing su^ci§nt. grounds for the belii^f 

ajsserted., ]^a poW; changed, the rii^qiiiry is ^laluly ppen to the cirçjuit 

court ,whet]tieï:,,1^« nece^sary facts appear wi)içh.;Sh9jyj thp exjstetico ;9f 
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such préjudice or local influence as will preclude a défendant from ob- 
taining justice in the state court. This is a question of fact which, like 
ail other questions of fact, may be determined by the évidence produced 
by both parties at the hearing of a motion to remand the cause. It 
would be an insuit to the intelligence and integrity qf the state couit 
from which this suit was removed — à tribunal which exercises the highest 
original Jurisdiction — to adjudge that the défendant, upon the showing 
made in his afHdavit, will not be able to obtàin justice in that court. 
The motion to remand is granted, with costs. 



Amy V. Mannino. 

((Xreuit Court, 8. B. New York. April 16, 1«89.) 

Rbuoyai. CI" Causes— Local Phejcdice— Requisites of Application. 

Under act Cong. March 8, 1887, proyiding for the removal of cootroversies 
betwBen citizens of différent states on the application of a défendant when 
lit shallbe "made to appear" that a fair trial cannot be had in the state court 
whereih the action is pending, or in any other to which it may be removed un- 
der the state law, it is not Bufflcient' that défendant swears positively that 
such préjudice, etc., exists go as to render a fair trial in any state court im- 
possible, without showing the facts on which the averment is based, as the 
act mentionéd is a substitute for the act of 1867, which only reqiiired the be- 
lief of the applicant in such préjudice tobe shown. 

PhUip Garpenter, for petitioner. 

Lacombe, J. This is an application fora eertwrari upon a pétition 
and affidavit, stating that défendant "has reason to believe, and does 
believe, that from préjudice and local influence he will not be able to 
obtain justice in the state court in which the action is brought, or in 
any other state court to which he may able to remove the action." De- 
fendant seeks to remove the cause from the suprême court of the state 
into this court. The question whether, since the passage of the act of 
March 3, 1887, he iS entitled to do so upon an aflidavit such as that 
now submitted, has been the subject of judicial considera;tion in several 
cases. FM: v. Hmarie, 32 Fed. Rep. 417; HiMs v. Raiïroad Co., 38 
Fed. Rep. 81; Short v. Raiïroad, Id. 114; Whdan v. Raiïroad Co., 35 
Fed, Rep. 849; Southworth v. Reid, 36 Fed. Rep. 451; Huskim v. 
Railtcay Co., 37 Fed. Rep. 504. In the Fifth, Sixth, and Ninth cir- 
cuits it bas been held that a défendant can remove his cause on such an 
aflSdavit. In the Seventh and Eighth circuits it has been held that he 
cannot. I concur in the views expressed by Judge Breweb in Short 
V. Raiïroad, that the act of 1887 with respect to préjudice and local in- 
fluence, was intended to supersede entirely the act of 1867, and to plant 
the màtter upon a new basis; and that before a removal can be had on 
thegrdund of préjudice or locaJ influence there must be shown to the 
circuit court of the United States the existence of such préjudice or local 



HCBD e. GERE. . 53T 

influencé. The affidavit îû tlie case at bar îs open to the same obje&r 
tion as that which was considered by Judge Breweb. It m^ikes noth- 
ing apparent to the circuit court save that the défendant believes he will 
be prejudiced, which, under the phraseology of the new statute,— ma- 
terially changed as it is from the act of 1867 , — is not sufificient. 

ON SECOND APPLICATION. (April 18, 1889.) 

. Lacombe, J. The défendant since the filing of décision on April 16th, 
has presented another affidavit made by hiinself, in - which he says that 
from préjudice and local influence he will not be able to obtain justice 
in the suprême court of New York in New York county, or in any 
other state court to which he may under the laws of the state hâve the 
right on account of such préjudice or local influence to remove the cause, 
and adds "I state unqualifiedly that such préjudice and local influence 
actually exists so that a fair trial cannot be had in the state court." 

Being satisfied (as indicated in the mémorandum filed on the 16th) 
that the act of 1887 efïected a radical change in the procédure for re- 
moval, I fail to see that the affidavit now filed is sufficient to "make it 
appear" to this court that. défendant cannot obtain justice in the state 
courts especially in view of the provisions of section 987 of the New 
York Codé of Civil Procédure, authorizing a change of the placé of trial 
wherever there is reason to believe that an impartial trial cannot be had 
in the proper county. See Southworth v. Rdd, 36 Fed. Hep. 453. 



HuBD V. Gère et al. 
{OireuU Court, N. D. New York. April 15, 1889.) 

BBUOVAIi qF CAUBKS^-ApPLICATION— TlMB OF FHiIIIG. 

Wheré a défendant, after ttie time to answer has expired. procures an et 
parte order'extending Us time, contrary to the practice m the state court, and 
then Ûlésan application for removal, the application is not filed, within the 
meaning of the removal act of March 3, 18B7, "before the défendant is re- 
quired by the laws of the state or the rules of the state court" to answer the 
complaint. 

On Motion to Remand. 

HamUton Ward, for plaintiff. 

Tracy, MaeFarland, Boardman & Platt, for défendants. 

Wallace, J. The order of the state court, extending the time of the 
défendants to answer the complaint, having been made after the time 
to answer had expired, without notice to the plaintifi" of the applica- 
tion, was doubtless irregular; but it was not void, although the court 
might hâve vacated it upon the application of the plaintjff, ànd it 
would thén hâve been regard ed as a nullity. Nevertheless.it would 
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TÎoIate the întent, îf nôt thé literal terms, of the réidoval' provisions of 
the act of March 8, 1887, to pefmit a défendant^" after the time to 
answer a complaînt bas expired, to obtain an ex parte order extending 
his time, contrary to the practice of the state court, and theh, by re- 
moving the fcause, prevent the plaintifif from applying to the state court 
to vacate the order, and thus preclude him from an opportunity of 
having it treated as ilûll. It shonld be held, iù such à Case, that the 
pétition for removal was not filed'"before the défendant is required by 
the laws of the state or the rules of tlie state court" to answer the com- 
plaint. The motion to remand is granted. 



TuïHiLL V. United States. 

(District ' Cowri, i\r. D. Minois., April 39, 1889.) 

1. COOTITS— FHtoKRÀi-^tjitlSBICTlOII OF SfiT-OFP BT UnITED STATES. 

Under Rev. St. U. S. § 563, oonferring. on the United States district cour^te 
jurisdiction "in ^11 euits at cpmmoi» law brouglit by theTJnited States, "etc., 
the district court has jùrisdiction of â aët-off interposed by the United States 
to an action by 'a district attorney td recover fées brougbt uuder act Cong, 
March8,1887, ,.., ,;,,^. ,„ ., . ^, .;;■■,,;...: ;;, 

9. District Attornets— Coùnseii Fbes. 

UnderEev. St. U. S. § 824, providing that where an îndictment "is tried be- 
fore a jury, and a conviction is had, the district attorney may be allowed, in 
addition to the attorney's fee hereitt provided, a counsel fee in proportion to 
the importance and difflculty of the case, not exceeding $30, " the attorney is 
entitled to a counsel fee in a case where the défendant pleads not guilty, and 
the prosecution produces its evidçnqe, even though the défendant ollers no 
évidence, or then consents'fo a verdict oî guiliy. 

8. Samb — Révision of Accouhts bt Tbeastjry Officers. 

While Rev. St.'§ 848,^nd act Feb. 28, 1875, § 1, sôem tO reserve to the ac- 
counting officers of the treasury a right of revision of the accounts of the dis- 
trict attorney after thpy Ijave been allowed bythe.<fOurt,thi8»right of reyis: 

. ion must be exercised when the accoùnt, cornes befo^e fhpsè officers for àctioii 
upon it; and after they hâve passed the account asi ôllowed by the court, and 

• it . bas been paid. it cannot af terwards be împeached', except for f raud or pal- 
pable mistaké. 

At Law. Suit by Richard S. Tuthill for fées as district attorney. 
A. S. BracUey and Jesse A. Baldwin, for plaintifF. 
ÎF. G. J?ïOTngi, U. S. Atty., for défendant. 

Blodqett, J. ^This suit is btought under the second section ôfthe 
act of March 3, 1887, entitled "An act to provide for the bringing of suits 
agâinst the gbvemment of,the United States." It is to Jècover a clstim' 
œade by theplaintiff agidnsfc the' United States fonservices rendered by 
the plaintiff while acting as district attorney for this district. It is adf 
mitted that plaintiff. was duly appointed, çonfirmed, and commissioned 
Bs United States district attorney forithis district, and that he was acting 
as such from the Ist day of.January to the Ist day of October, 1886; 
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■piç pr<W)fiaIso shows that:White"8o acting as district; attoïney, plaintiff, 
by the direction of the secretary ofthe treasury, appeared for the défend- 
ant, and conducted the- défense in the case of De Vries v. Jesse S. Hûdrup, 
which WftS a suit brought on the chancery side of the United States cir^- 
cuit cpvirt pf this district against Hildrup, as marshal ofthe United States 
for this district, in which the plaintiff sought to haye a sale of his real 
estate, which had beenmade on. an exécution issued upon a judgment 
rendered. in said circuit court in favor of the United States against the 

plaimifif and others, as sureties on the bond of — Harper, collector 

ofinternal revenue for one of the collection districts of thiastate, set aside, 
and for an injunction restraining the exécution of a deed of said real es- 
tate. The suit seems to hâve involved quite a large sum of money, and 
was vjgorously and ably contested by plaintiff in behalf ofthe govem- 
ment, (for it was practically a suit against the government,) and resulted, 
after a |ull hearing upon pleadings and proofs, in a finding by the court 
in favor of the défendant, land the dismissal ofthe bill for want of eq- 
uity^.and the proof satisfactorily shows that the services ofthe plaintiff in 
that suit were reàsonably wdrth the sum of $500, which is the amount 
claimed, and which was allowed to him by the learned circuit judge 
who heard and decided the case. The proof also shows that plaintiff, 
while acting as such district attorney, madea very fuU and thorough ex- 
amination by direction of the attorney gênerai of the United States in re- 
gard . to the, right of the United States to çonstruct and maintain what is 
kno;wn a8the"outerharbor" of the city of Chicago, and that such services 
were reàsonably worth the sum of $300. The plaintiËf also claims the 
sum of $175 for attendance 35 days hefore P. A. Hoyne, circuit court 
commissioner of this district, on examination of persons charged before 
such commissioner with crimes against the lawa of the United States, 
and th^ proof shows that plaintiff, as such district attorney, rendered 
services on the 35 différent days mèntioned in his bill of partioulars âled 
in this case, in examinations before the commissioner as charged; and 
section 824 of the Revised Statutes of the United States fixes the com- 
pensation of the district attorney for such services at five dollars per day. 
Thèse several items of service must therefore be deemed to be fuUy estab-r 
lished by the proof. I understand from the argument of the case that 
the only objection to this item of the plaintifPs claim for per diem before 
the commissioner is that the commissioner bas not charged a per diem for 
three ofthe days included in this account, that is, for the 6th, 7th, and 
9th days of August, 1886, and it is therefore argued that the district at- 
torney could not bave appeared or been engaged before the commissioner 
on those days. But the dockets of the commissioner, produced in évi- 
dence, show that the hearings were had on those days before him of cases 
wherein persons were charged with offenses against the United StateSy 
and that the, plaintiff appeared for the government in those cases; and 
the same fact is also shown by the oral testimony submitted in the case. 
I may say that there is really no contest as to the fact that the plaintiff, 
rendered theservices for thèse items of $500, $300, and $175, except as 
to the tbree jjçrdiew for attendance before the conan^isaioner; and the 
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proof clearly shows, as I havê already said, that thèse threeper diems are 
a proper charge against the government. 

The main contest in this case is upori a plea of set-oflf interposed by 
the government. AU thèse iteûis were duly allowed to the plaintiff by 
the court, pursuant to the provisions of the tirst section of the act of Feb- 
ruary 22, 1876, entitled "An act regulating fées and costs," etc., (18 St. 
at Large, 333,) and the accounting officers of the treasury, after exatni- 
nation and revision, allowed the sum of $750 in full for thèse three items, 
but instead of paying the sum so allowed the first comptroller of the 
treasury proposed to applythe sum so allowed on a claim for $2,500, or 
near that amount, presented by the accounting officers against the plain- 
tiff for fées which, as it was then, and is now, claimed, had been there- 
tofore illegally charged by the plaintiff against the government, and duly 
audited, approved, and paid, and this is pleaded as a set-off or counter- 
claim against the plaintifî's right of recovery in this case, with a claim 
for a judgment against the plaintiff for the balance due the government, 
after deducting what is found due the plaintifî' on the claims set out in 
bis pétition. The first question made as to this set-off is that this court 
has no jurisdiction to pass upon or consider it, because the second sec- 
tion of the act of March 3, 1887, under which this suit is brought, only 
clothes the district court with jurisdiction to hear and àdjudge on claims 
against the United States where the aniount claimed does not exceed 
$1,000, but by clause 4, § 563, Rev. St. , jurisdiction is conferred on this 
court "in ail suits at common law brought by the United States, or any 
officer thereof, authorized by law to sue." And a:s a set-ofF or counter- 
claim is, in effect, a suit by the défendant against the plaintiff, in which 
défendant may hâve a judgment against the plaintiff for the balance 
found due thô défendant, (chapter 110, § 29, Rév. St. 111.,) I can see 
BO reason why thé set-off is nOt well pleaded, and this court authorized 
to pass upon its merits. ' 

The facts in regard to this défense are that, while plaintiff was act- 
ing as district attorney of this district he rendered accounts which were 
approved by the cotirt, a;s required by the statute, for fées earned in 
the prosécutioin and trial of criminal causes, which accounts were duly 
allowed by the fifst auditor and first comptroller of the treasury, and 
paid. Subsequently an accountant of the department of justice exam- 
ined the records of the court in regard to thèse accounts for fées, and 
reported tha,t the' plaintiff, as such district attorney, had wrongfully 
charged and been allowed attorney's fées of $20, and counsel fées in 
addition to such attorney's fées to the amount of $30 or less in each 
case, tinder section 824 of the Revised Statutes, in a large number of 
criminal casés triedbefore a jury, where the record showed there was a 
verdict of guilty rendered by the " consent of the défendant, " and that the 
government had the right to insist upon the repaymént of thèse alleged 
illégal attorney and counsel fées, the aggregate of which amounts to the 
$2,500 how hère pleaded as set-oflf. And in accordance with the report and 
récomméndation of this examiner the comptroller insists upon apply- 
îrig so much of plaintiff 's aecoûnt as is claimed in this suit, and admitted 
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to be valid, upon this claim for repayment. An examination of the record 
in the cases in which the examiner reported thèse illégal attorney and counr 
sel fées to hâve been allowed and paid, shows thatindictmentswere duly 
found and returned into court by the grand jury; that the défendants 
were arraigned, and pleaded "not guilty;" and that a jury was duly se- 
lected, impaneled, and swom; witnessescalled, who were sworn and tes- 
tified in behalf of the government; and a verdict of guilty rendered; the 
clerk stating in the record that the verdict was taken " by consent of de- 
fendant." And the assumption by the examiner and comptroller seems 
to be that thèse words, " by consent," imported that there was, in effect, 
no trial by the jury , and hence only an attorney's fee of $10, and no 
connsel fee, was earned in those cases. 

With ail due respect to the astute examiner who reported thèse fées 
as illégal, I must say that I construe thèse words, "by consent," found 
in the records, to simply and only mean that after the testimony for the 
prosecution had been submitted to the jury the défendants found them- 
selves unable to contradict it, or interpose any valid défense to it, and 
hence ofFered no testimony, subniitting the case on the proofs adduced 
by the prosecution. Every judge and lawyer who bas had expérience 
in the trial of criminal cases knows that it is a matter of common occur- 
rence for a défendant to plead "not guilty," and put the prosecution to 
proof of the offense charged, hoping that the prosecution maj' faii in its 
proof on some material point, and thereby an acquittai may be secured, 
but when the proof is in, and the case is so clearly made out as to com- 
pletely silence any attempt at answer, the verdict of guilty is submitted 
to in a certain and limited sensé by consent, because no reason is urged 
by défendant against the sufficiency of the proof. The plea of "not 
guilty," interposed in thèse cases, made it imperative that a trial by jury 
should be had. If a trial by jury was had, an attorney's fee of ISO' in 
eâch case, and a counsel fee to some extent, may be said to bave been 
earned, although the défendant may bave offered no proof, and submit- 
ted to, or even consented to, a verdict of guilty. The statute provides 
that where "an indictment for a crime is tried before a jury, and a con- 
viction is had, the district attorney may be allowed, in addition to the 
attorney's fee herein provided, a counsel fee in proportion to the impor- 
tance and difficulty of the case, not exceeding $30." The allowance of 
a counsel fee, as it seems to me, should be made by the court before 
whom the case is tried, and who must be presumed to know something 
of the importance and difficulty of the case; and this allowance of a coun- 
sel fee may be made on the spécial motion of the district attorney in each 
case, or it may be allowed by the court in the accounts of the district 
attorney. In either case it would be a judicial act. 

Section 846, Rev. St., and the first section of "An act regulating feés 
and costs, and for other purposes, approved February 22, 1875," both 
seem to reserve to the accoùnting officers df the treasury a right of révis- 
ion of the accounts of the district attorney, even after they hâve been 
allowed by the court; but it seems very clear to me that this is a right 
of revision only, and, unless that right is éxercised wher^ the account 
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èOmeS Ijfefor© thé ôffloeïs for actâ6h iipon it, thé actîoii of the court iii 
appi'ôvingliie account is final; and italso seems eqûally clear that wbere 
the accotinting oflScers who havë tïie right of révision under the statute 
hâve paesed'TOe account as allowéd' by the courte and the accounts hâve 
been J^idj 'that is a final- flct, and the ofiicer whose accounts are thus 
ôpppovèd aftd paid carinôt afterwards be calléd upon for repayment. 
From anyVievr I have-been'able to take of this question, or that has 
been sùggeiStéd, this claim of set-ôËf côuld hâve no possible standing ex- 
cept upon the ground of fraud or palpable mistake, and I cannot see 
how fraud or mistake can be insiéted on as to thèse attorney and coun- 
sei fées, éS' the statute gives the tinqualified right to the attorney's fee of 
$20 in each jury case, and the right to a counsel fee not exceeding $30 
in each jury case,— the ambunt to be allowed for the counsel fées being 
left to tbéjudgment or discrétion ofsome one, either the judge who tried 
thé case, orthe accounting' officers, or each in turn; and when the dis- 
crétion has 'been exercised by thesç oflBcers, and the account paid, that 
must end the right of the government to question the right df the dis- 
trict attorney to the amount. It seems to me palpably unjust to the 
plaintif? to refuse payment of thèse claims on the ground of this asser- 
tion of the right of set-off hère set up. The issue is foùnd for the plain- 
tiff; 
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iJDistrict Owrt,2ir. D. Jllinoi». April 29, 1889.) 

J, Claims ag^ikst Ukitb» Status— Jubisdictioit of Fbdbral Ooukts. 

Act Con|:. March 3, 1887, giving the United States courts jurisdiction of 
claims agàinst ttie govemment, conféra jurisdiction of a suit by a commis- 
sioner to recover fées earned before tlie passage of tlie act. 
S. TJnitbd States Cîommissionbes-^Dockbt Febs. 

Act Cong, Aug. 4, 1886, does not take away tlie right of commissioners to 
receive docket fées from and àfterits passage, but only excepts their pay- 
ment ont of the appropriation made by that act. Following Èand v. Ui H., 
86 Fed, Rçp, 671; BeU v. Home, 35 Fed. Rep. 889. 
8. Same— Fbbs, Fon Wabbants. 

Rev. St. Ù. 8. § 1014, clothes the commîssioner in each state with the gên- 
erai powersànd authority given to committing magistrales thereof; and, as 
committing. roagistrates in Illinois are by Rev. St. 111. c. 38, §g 356, 358, 367. 
, not only authorized but required to issue warrants for the commjtment to 
jail of persons Charged with crime pending adjournments of the ezamination, 
in default of bail, the circuit court commîssioner in that state has the samâ 

Eower, andjis çntitled to |1 f^e for such a warrant; as are also clerks of court 
y Rev. St. U. S. g 838. 
4. Samè— Tbansckipt OF Dookbt. - -— 

Rev. St. U. '8.'gl014, màkes it the duty of the commissioner, in ail cases 

, , whpreihe holds aperson to bail on a çriminal charge, to return to the clerk 

. of court copies of the process and recognizElnces of the witnesses; ai^d, as 

thèse -wdula be useless witlibut such a transcript of the docket entries as to 

make them^ intelligible, the conttmissioner is entitled to fées for such tran- 

Bcripts; and the aocounting officers cannot assume arbitrarily that four folios 

4 are siifflcieot therefor. There béing no spécifie provision by act pf cougress, 

- he shoàM receive the reasonablé fées allowed by thé state statutes. 
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Ai Iaw. Suit by Philip Â. Hoyne for fées as couït commissioiier< 
J.A. ^aMwin, for petitioner. 
TT. <?, JSJwittflr, U. g. Atty. 

, BtobSBTT, J. This is a suit broaght by plaintiff pursuant to the ju- 
risdictiott oonferjred on this "court by the second section of the act of 
March 3jil887, eatitled ";An act to provide for the bringing of suits 
against.thp government of ,the United States." The claim of the plain- 
tiff isfprdpcket fées, amounting to $505; fées for the issue of mittimuses, 
orwaTrapts of commitment, where the défendants were committed to jail 
pendiijgorduring the qourse of an examination on criminal charges, 
Il8.655^ jîerdiew"for hearing and deciding oni criminal charges," $10; 
for isguiqg duplicate warrants, $2; for alleged excessive folios of tran- 
scripts and commitment qf persons, to be filed withthe clerk of the court, 
$11.05; nmking, a total of $546.70, ail which fées plaintiff daims to 
bave eamed while acting as circuit court commissioner, pursuant to the 
ftutbprity pf law, in the examination of charges preferred against divers 
persoris for offenses against the United States under the criminal laws 
jthereof. ; Xhe proof in the case shows without question or doubt that the 
;plaintifif| during the years 1886, 1887, and 1888, was a circuit court 
commissioner, duly appointed and acting in this district according to 
law, and that, as such, divers persons were brought before him, charged 
jpdiie form with violations of thé criminal and pénal laws of the United 
^t^teSjipn iwbich charges exarainations.were duly had, and that plain- 
tiff, in the due course of the performance of bis duties as such commis- 
sioner, keipfra properdoeket of eaph case, iû which nothing was entered 
exçept what was necessary to properly show the proceedings had; and 
that in such proceedings he issued warrants for the temporary commit- 
paent of qertain of the défendants to jail, where they could not furnish a 
reopgnizance or bail-bond, pending the examination from day to day of 
suçib charges; and that as such commissioner he was actually employed 
in"hea3ring and deciding on criminal charges "for the two days chargedé 
Jt further shows conclusively that the two duplicate warrants charged 
for ^erp issued upon the request of the district attorney, in whose judg* 
inent.the interest^ of tlie government required that a writ should be in 
the handgof two différent oflScers in order to insure the speedy arrest of 
Jthe défendit. The proof further shows that the transcripts charged for 
were actually filed, and that they actuaJly contained the number of folios 
charged for, and that they contain no more folios than seem to be re- 
quired in eaeh case respectively;. ^The docket of the plaintiff, kept by 
him as such commissioner, is introduced in évidence, and in aU respects 
appears to bave been such a docket as he ought to bave kept for the pur- 
pose of niaking a correct record of his proceedings. I bave no doubt, 
therefore, from the propf, that the docket fées charged hâve been fuUy 
and properly earned by the plaintiff. The défenses interposed are: 
. 1. That as to $163. of this charge, (of which $136 is for docket fées, 
$6.30 for warrants for temporary commitment, $5 per diem, and $5.70 
excessive folips in transpriptsandcomplaints,)thesameaecrued and had 
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been rejected by the department prior to thè passage of the act of con- 
gress giving this court jurisdiction in this class 6f cases; and it is there- 
fore urged that this court has no jurisdiction to pass upon this $153 of 
the plaintifPs daim. And in support of this défendant relies upçn the 
case of Bliss v. U. S., 34 Fed. Rep. 781. After a careful considération 
of the statute in question I must say that I see no force in the objection 
to the jurisdiction of the court. There seems to be no reason, either in 
the express or implied provisions of the law, against the court's having 
full power to pass upon and consider claims which accrued before, as 
well as those which hâve accrued since, United States courts were clothed 
with jurisdiction to hear and détermine them; and I think the reason- 
ing of the circuit court for the district of Connecticut in Stanton v. U. S. , 
37 Fed. Rep. 252, in which the jurisdiction is sustained, is mucb more 
satisfactory than that in the case of Bliss v. U. S. 

2. That by the express terms of the provisions of the deficiency act of 
August 4, 1886, (24 St. at Large, 274,) ail right of Conlmissionôrs to 
doeket fées is expressly repealedj and hence no dockét fées can beal- 
lowed to plaintiff which hâve accrued since the passage of that act. This 
question has been fuUy discussed, in BeU v. U, S., 35 Fèd. Rep. 889; 
Bcmd V. U. S., 36 Fed. Rep. 671, ih both of which cases it was held that 
the sole effect of the clause cited from the deficiency bill of August, 1886, 
was to prevent the application of any of the proceeds of that appropriation 
from being applied to the payment of doeket fées to commissioners, and 
this seems to me to be the reasonable and proper construction of the law 
upon this point. 

3. As to the items in this account for the issuing of mittimuses, or 
temporary warrants. The objection made in behalf of the government 
is that the commissioner has no power to issue such warrants, and hence 
the government is under no obligation to pay for them. Section 1014 
of the Revised Statutes of the United States clothes the circuit court com- 
missioner in each state with the gênerai powers and authority with which 
committing magistrates are clothed in the etates where such commis- 
sioners are acting, so that, in orderto ascertain what are the powers and 
duties of such commissioners, we are referred practically to the statutes 
of the state, and an examination of sections 356, 358, 367, c. 38, Rev. 
St. m., shows clearly that a committing rnagistrate in the state of Illi- 
nois, acting upon a charge against a person for the commission of a crim- 
inal oflfense, is not only authorized, but it is made his duty, to issue à 
warrant for the committal of persons so charged to jail pending an ad- 
journment of the examination or hearing of the case, if bail is not fur- 
nished. And section 358, above quoted, expresslj' requires the commit- 
ting magistrate to make an order in writing for the commitment of the 
person charged with the oiFense, in case he is unable to give a recog- 
nizance for his appearance at a future day fixed for the further hearing 
or examination of the case. And by section 847 of the Revised Statutes 
<?f the United , States the commissioner is allowed for issuing any war- 
rant or writ the same compensation as is allowed to clerks for like serv- 
ices; and the clerk's fées are, by section 828 of the Revised Statutes, 
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fixed at $1 fof each writ. It therefore seems to me that the commissioner 
has properly charged the United States with a fee for thèse warrants for 
temporary commitment, and that the fee for such warrants is the same as 
allowed to the clerk, which is $1 for each warrant. 

4. Tte item $10 for per diems, "for hearing and deciding criminal 
charges," two days being charged for at $5 per day, has been disallovved, 
apparently in the belief that the services charged for were not aetually per- 
formed ; but the docket of the commissioner, as well as the other proof 
introduced at the hearing, leaves no doubt that this item is properly 
charged. 

5. The item of $2, charged for duplicate warrants, has been disal- 
lowed, presumably upon the ground that but one warrant was necessary ; 
but the proof in this case establishes not only that it was the opinion of 
the United States attorney, who ordered the two duplicate warrants 
charged for, that the interesta of the government demanded that two 
should be issued, but, upon the state of facts shown, I am satisfied that 
they were required in the two cases charged for, and the charge there- 
fore is proper. 

6. The remaining item of $11.05, for transcripts and complaints, 
which has been disallowed by the department upon the theory that four 
folios were sufficient for a proper transcript, seems to me to be a proper 
charge, beCause by section 1014 it is made the duty of the commis- 
sioner, in ail cases where he holds a défendant to bail on a criminal charge, 
to réturn to the clerk of the court copies of the process and recognizances 
of the witnesses, which would be useless unless accompanied by such a 
transcript of the docket entries as to make them intelligible. It being 
bis duty to return this transcript to the clerk, a fee for doing it would 
seem to foUow, and, in the absence of any spécifie provision by act of 
congress as to the amonnt of such fee, the commissioner has charged the 
rate allowed by the state statute, which, by analogy, seems to be a rea- 
sohable and proper charge. The àrnount hère charged is at the same rate 
as has heretofore béen allowed by the government in the same class of 
cases, and the amount hère included is simply what has been disallowed 
by the government because of being in "excess of four folios," it having 
been assumed by the accounting officers, arbitrarily, that four folios 
were sufficient for a transcript. The testimony shows that thèse charges 
are for the actual transcripts filed, and, as the transcripts do not appeâr 
to be any longer, or to contain any more matter, than is necessary, I think 
that the disallowance was improper, and I find that the charges àrelegit- 
imate. 

A finding may therefore be entered lu liavor of the plaiatiif for the 
amount claimed, — ^$547.20. 
v.38F.no.7— 36 



546, FEDERAL BEPOBTEE, VOl. 38. 

; . i FuNT ef al. V. Hotchinson Smoke-Bdeneb C!o. 

{Circuit Court, E. D. Missouri, B. D. May 4, 1889.) 

CoTjBTs— JottisDicTioN OF Statb Coxtrts— Slandeh op Title to Patbnt. 

The staté courts hâve jùrisdiction of a bill alleging tnat complainants are the 
owners of apatented deyice; that défendant owns a sifflilar patent, and bas 
publiebed, and is about to publisb, a notice that complalnant's devicê is an 
infrlngement of defendant's patent; that such publication is false, and known 
by défendant to be false; that it is made mallciously, and with intent to in- 
jure complainants' business; and praying an injunction to restrain such fur- 
tber publication. The question of inf ringement is not the sole, nor even the 
principal, issue in such case. 

In Equity. On application for ■preliminary injunction. 
, The bill allegçd in substance that complainants wère the owners of a 
patent for a certain smoKe-preventingdevice; that the défendant was also 
thé proprietor of several patents for srdoke-consuming devices; that the 
défendant had published a notice that the smoke-preventing device cpn- 
stnjoted by the complainants was an infrlngement of defendant's patents; 
tha,t the statement so made was false, and known to the défendant to be 
fafaej that the publication was made maliciously, and with intent to in- 
jure the complainants in their business of manufecturing and selling 
smoke-preventing devices» It furtheir averred that défendant was about 
to send out other similar ijotices to cùstomers of the complainants; and 
in view of the premises the bill prayçd that an injunction might issue 
to restrain them from so doing. 

Potti J5afceu;eK, for complainants. 

James L. Blair, for défendant. 

Thayer, J. This is very clearly a bill to restrain the publication of 
a libel that injuriously affects complaiiiants' business. It is averred that 
tbe notice sent out by the défendant is false in that it states that the 
smoke-copsuming device made by Flint is an infrlngement upon letters 
patent granted to Hutchinson; that défendant knew the statement to be 
false, and willfully and maliciously sent it to oue of complainants' cusr 
tomers with intent to injure complainants. Unquestionably the statç 
courts bave jùrisdiction of such suits, unless the fact that the statement 
yf^s made with référence to a patented article deprives; the state courtof ju- 
rigdiction, and vests it in the fédéral court. .Is that fa,ct sufficient to oust 
the state court of jùrisdiction, and vest it in the fédéral court, although 
b/?th partie :arç citizens.of Missouri?. I think not. The wrong com- 
plained of consîsts in the intentional publication of a statement known 
to be false, with intent to injure complainants' business, which state- 
ment bas a natural tendency to work such injury. The right of action 
does not grow out of the patent law, but is given by the common law. 
Benion v. Pratt, 2 Wend. 385; White v. Merritt, 7 N. Y. 352; Townsh. 
Sland. & Lib. § 206, and cases cited. That the statement made affecta 
the sale of a patented device is purely accidentai. The right to sue 
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woiild be just a^ ï)eriFect iî thb libel circulated afFected thé &alé or déiflaridf 
for an ïtkic^ rijoï patented. It tnày tiqt be rie'cesSary on the trial pf thé; 
case to dèterinïne whether complainants' smoke^-preventing attàc'hm'éïït 
is or is not an infringement of defendant's patent. Défendant may réSt 
its défense solely on the ground that it beliëved it tp be an infringemeht'^ 
and that it acted in good faith in the assertion of a supposed légal ri^ht. 
In no aspect of the tiase can the question Pf infringement be regardea'àa 
the sole, or even the cardinal, issue. It is a question that may arise in- 
cidentally, if défendant justifies the publication of the notice on the 
ground that the statements contained therein are true. But, even if the 
case should assume that coraplexion on a plea of justification, it would 
not, in my opinion, oust the state court of junsdiction. It bas several 
times been held that the state courts are not ousted of their ordinary 
jurisdiction meirely because the trial of thé case ihây in volve the déter- 
mination of some question under .the patent laws. In Middlebrook y., 
JBroadèmi, 47 N. Y. 443, a bill to rescind a contract and cancel â note 
was held to be rightfuUy entertained by a state court, although the trial 
involved the question of the validity of a patent. ' In Snoio v. Jùdson, 
38 Barb. 210, a suit to recover damages for the publication of a libel 
affecting plaintifPs business was entertained by a state court, although 
it incidentally involved the question whether an article sold by plaintiff 
was an infringement of a patent bèlonging to the défendant. Thèse caSes 
are recOgnizfid and affirmed in the later case of Hmey v. PemM Go., 57 
N. Y. 124. In the last case, bowever, the jurisdiction of the state court 
was denied because the complaint was so framed that the only issue pre- 
sented was whether the article manufactured by plaintiif was an infringe- 
ment of defendant's patent. The complaint did not aver that the pub- 
lication complained of was uttered maliciously with a view of injuring 
plaintifTs business, hence it could not be entertained as a bill to restrain 
the publication of a libel over whieh the state court would hâve had 
jurisdiction, even though the trial involved incidentally, or might in- 
volve, the détermination of a question of infringement. In the cajse at 
bar complainants hâve been very oarefnl to allège the falsity of the pub- 
lication complained of, knowledge of such fact on the defendant's part, 
and malice inducing the publication; thus making out a cause of action 
in the nature of slander of title over which the state courts hâve juris- 
diction, and this court has not jurisdiction, unless the parties are citi- 
zens of diflerent states. The case of Smiih v. McCldland, 11 Bush, 524, 
contains nothing in oppositiorî to thèse views. In that case plaintiff 
Bued on a note, and défendant j by way of set-off, sought to recover dam- 
ages sustained by the infringement of letters patent bèlonging to him'. 
The court held that it had no jurisdiction over the set-off, and accord- 
ingly dismissed it. The différence between that case and the one gt'bar 
is obvious. The well-known case of Manufacturing Go. v. Vukanile Go. , 
13 Blatchf. 375, (also cited by complainants,') is not in point. So far as 
that case has any relevancy, it appears to me to be a décision against the 
complainants, in that it holds that injuries donc to the trade, profits, or 
business of a manufacturer by the publication of a libel do not iaû. 
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within the préventive scope of the patent laws. Injuries of that char- 
acter must be redressed by ordinary common-law methods, and jurisdic- 
tion to afPord such redress must be acquired by the fédéral courts by 
virtue of diverse citizenship. As ,at présent advised I am of the opin- 
ion that complainants are in the wrong forum to obtain relief for the 
injury described in the bill, and I shall for that reason refuse an in- 
junctioQ, regardiess of what the affidavits disclose. 



Streat V. Steinam. 

((Xreuii Court, S. D. New York. April 17, 1889.5 

Bquitt—Peactice— Evidence. 

In a suit for the infringement of a patent, leave to take testimony, the time 
for taking which has expired, pending anotber suit for the infringement of 
the same patent, and which testimony is alleged to be in addition to that 
given in the former suit and to hâve been obtained since the décision therein 
holding the patent void, cannot be granted to complainant on mère gênerai 
Btatements disclosing nothing in regard to its character. 

In Equity. On motion by complainant for leave to take testimony. 

Suit by George Streat against Abraham Steinam, for the infringement 
of a patent. The time for taking testimony was allowed to expire pend- 
ing the décision of Streat v. Whiie, 35 Fed. Rep. 426, which was for the 
infringement of the same patent. 

Beti«, Atterbwry, Hyde & Betts, for complainant. 

Simmi Sterne, ibr défendant. 

Shipman, J. The motion is denîed. The afiBdavits state that the 
complainç-nt has obtained further and fuUer évidence of the facts relat- 
ing to his invention since the décision of Streat v. White,^ and has other 
and further proofs to show that he was the true inventor of the design, 
and that the additional proof will show that he was the sole inventor. 
Neither the gênerai nor the particular facts to which the witnesses wili 
testify aregiven, nor are any circijmstances stated which show the charac- 
ter or the importance of the testimony, or why it was not introduced 
before, or how it will tend to diminish the weight which was given to 
the statements of the patentée in his letters to the designer. The mo- 
tion cannot be granted upon mère gênerai statements, which disdose 
nothing in regard to the character of the testimony. 

'86X'ed.fiep.420. 
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Bbewsteb et al. v. Shuleb d al. 

{Ovreuit Court, N. D. New York. May 2, 1889.) 

CosTS— CopiBS op Tkstimqmt. 

Défendants are entitled, in taxing costs, to tax the amount paid by them to 
the examiner for copies of tlieir own testimony, procnred for the necessary 
purpose of having the record printed; neither the examiner nor the clerk hav- 
ing any authority to let the original testimony be taken from their possession 
for that purpose. 

In Equity. Appeal from taxation of costs. 

PhUip J. O^ReiUy, for complainants. 

Martin L. Stover and R. N. Kenyan, for défendante. 

CoxB, J. The only question net determined at the argument is 
whether the défendants are entitled to tax the amount paid by them to 
the examiner for copies of their own testimony. Thèse copies were pro- 
cured for the purpose of having the record printed. The originals were 
in the hands of the examiner. He was required to file them with the 
clerk. Itwould hâve been a palpable neglect of duty on his part to per- 
mit the testimony taken by him to go iuto the hands of a party to the 
suit, and fromthence to the prihter to be mutilated, and perhaps lost. 
After the papers were filed, the clerk had no authority to permit them 
to be taken from his office. But the défendants were required to print 
their record. How, then, were they to proceed except by procuring 
copies? The disbursement is one which on principle should be allowed. 
But the précise question arose in 1881, in the Southern district of New 
York, in Schoerken v. Sidft, (unreported.) The disbursement was allowed 
by the clerk, and, on appeal, his décision was sustained by Judge 
Blatchfohd. Since, then, it bas been the uniform practice, concurred 
in by the court, to permit such items to be taxed. The bill for printing 
is allowed at the sum fixed upon the argument. 



Ceouch et al. v. Keer d al. 

(O^euit Court, W. D. Texas, San Antonio, D, May 9, 1889.) 

Equitt— Pleading — Demuhrek to Answbb. 

Â demurrer to an answer in eqnity is not sanctioned by the rules of practice 
in the fédéral courts. 

In Equity. On demurrer to answer. 

Simpson & James and Homton Bros. , for complaînante. 

Wm. Aubrey and Chas. H. Mayfield, for défendants. 

Maxey, j. The complainants, B. L. Crouch, J. T. Lytle, T. M. Mo 
Daniel and Edward Rutledge, filed their bill in this suit on the Ist day of 
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December, 1885, praying for an injunction to restrain the défendant 
James D. Kerrandïiis'atforrièys'frbmtlie further proseeution of a suitof 
trespass to try title, instituted by Kerr on the law side of the court, to 
recover of complainants certain real estate. Upon motion duly presented 
by complainants, and notice to the défendants, a temporary injunction 
"Was issueà by my predeceèsor.^ Following the injunction, the défend- 
ants filed a demurrer to the bill, which, upon considération, was over- 
ruled, and they were required by order'of the court to answer the bilI 
"upon its merJts on the August rule-day, A. D. 1886." The answer was 
filed on the 6th day of September, following, without objection on the 
part of complainants as to the time of filing. A paper styled "demurrer 
to answer" was interposed by complainants, and filed August 1, 1887. 
This demurrer was not acted upon by my predecessor, and is now sub- 
mitted for détermination. That the demurrer may be properly under- 
stood, the grounds thereof will be inserted in thelanguage of the pleader; 
They are as folio ws: 

"Complainants, by protestation, not confessinganyorallof themattersand 
things in tbe answer of défendants eontained to be true. in such manner and 
form as therein atleged, do demur to Raid answer, and for calise of demurrer 
say that the matters and things averred and exhibitedbysaid answer show no 
légal or équitable défense to the billof coaiplaint; that ?aid answer discloses 
that complainants are entitled to' the relief prayed for in their bill of com- 
plaint. And that they, the complainants, cannot now be required to file repli- 
cation tosaid answer." 

Whethër the answer présents a meritorioua défense to the bill will not 
at this time be decided, as it is évident that the rules of correct equity 
practice forbid a détermination of 'that question upon a demurrer to an 
answer. Such a method of testing the validity of an answer is permis- 
sible under the rules of pleading and practice as adopted by the courts of 
this State, but those rules are Inapplicable to this court sitting as a court 
of equity. Betts v. Lewis, 19 How. 72, 73. If an answer be insufficient, 
exceptions may be taken to it, "which exceptions are always in writing, 
stating the parts of the bill which the plaintifiF allèges are not answered, 
and praying that the défendant may in such respects put in a further 
and full answer to the bill.» Story, Eq. PI. (9th Ed.) § 864; 1 Daniell, 
Ch. (5th Ed.) c. 17, § 4, p. 7605 Lube, Eq. § 2, subd. 65, p. 72; Heard, 
Eq. PI. 98, 99; Brooksv. Byam, 1 Story, 300 et seq. ; Equity Rules, 61-65. 
Or, if theanswer sets up no légal défense, and the material facts are ad- 
mitted, the complainant has the option, and the proper course is, to set 
the cause down upon bill and ahswer. BanJcs v. Manchester, 128 TJ. S. 
251, 9 Sup. et. Rep. 36; Travers v. Ross, 14 N. J. Eq. 267; Heard, Eq. 
PI. 83; Story, Eq. PI. (9th Ed.) § 456; Edwards v. Drake, 15 Pla. 666; 
1 Daniell, Ch. (6th Ed.) c. 21, p. 828. When the cause is set down for 
hearing on bill and answer "thô oase is put at issue, the answer becomes 
évidence, (Equity Rule 41, cl. 2,) and the only évidence the défendant 
needs, for it must be taken as true in ail respects. * * * There is 
therefore nd hecessity for a replication, or for the taking of testimony. 
The feetting the caSé down for hearing on bill and answer is, in effect, a 
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submission of the cause to the court by the complainant on the contention 
that he is entitkd to the decree prayed for in his bill upon the admis-, 
sions, and notwithstanding the déniais of the answer." Reynolds v. 
Bank, 112 U. S. 409, 6 Sup. Ct. Rep. 213; 1 Daniell, Ch. (5th Ed.) 
c. 21, pp. 828, 829. It is stated by Mr. Daniell that a cause is now,. 
however, rarely heard on bill and answer. Id. 829. 

Failing to set the cause down for hearing on bill and answer, or to ex- 
cept to the answer, it is the duty of complainant to file his replication. 
By the sixty-sixth rule in equity it is provided : 

" Whenever the answer of the défendant shall net be excepted to, or shall be 
adjudged or deemed suflacient, the plaintiff shall file the gênerai replication 
thereto on or before the next succeeding rule-day thereafter; and in ail cases 
where the gênerai replication is filed the cause shall be deemed to ail intenta 
and purposes at issue, without any rejoinder or otherpleadingoneither side.": 

In this case the complainants hâve not adopted either of the modes of 
proceeding above indicated, but the attempt is made, by demurring to 
the answer of défendants, to raise questions which should properly be 
presented when the case is set down for hearing on bill and answer. 
Such is not believed to be the correct practice, and few cases are foùnd 
in its support. Upon this point it is said by the chancellor, In Tratera v. 
iJoss, citingnumerous authorities: 

"It must be borne in mind that the question is not whether the answer is 
lawful or not. That question cannot be examined upon this motion, miich 
less is it necessary that the anS^er should contain a valid défense to the bill 
of complaint. No demurrer lies to an answer in equity. There are oné or 
two early cases where it was resorted to, (Williams v. Owen, 1 Ch. Cas. 56; 
Wakelin v. Walthal, 2 Ch. Cas. 8; Wyatt, Pr. Eeg. 162 ;) but its propriety was 
doubted then, and in modem practice it is never used. In equity a depaurrer 
Is only a mode of défense to the bill. It is never resorted to to settletbe va- 
lidity of a plea or an answer. Such method of proceeding is not recognized in 
the books.» 14 N. J. Eq. 257, 258; Banks v. Manchester, 128 U. S. 250, 9 
Sup. Ct. Eep. 36. 

And say the suprême court of Florida: 

"No such pleading as a demurrer to an answer in chancery is known to the 
practice in this state. After answer the next step is to except for insufflciency 
or impertinence, to set the cause down for hearing upon bill and answer, orto 
flle replication. While thepe was no objection by défendant to the fihng of 
this demurrer by plaintiff, and while the défendant went to a hearing upon 
the demurrer without objection, stiil this court cannot sanction a totally un-: 
authorized practice. We cannot détermine what is the légal effect of an nn- 
authorized pleading, because the law gives it none, and the judgment based 
upon it can only be reversed." Edwards v. Dr ake, 15 Fia. 666. See Stbry, 
Eq. PI. §466; Heard, Eq. PI. 83; 1 Daniell, Ch. 542, note 1. 

The demurrer to the answer, having been improvidently filed, willîbe 
striclten out, and leave grahted complainants to set the casé dewn on 
bill and answer, or to file the usual replication on or before the ruleidàyi 
in June nextj and it is so ordèred. ' 
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Western Union Tel. Co. v. Mayoe of the City of New Yoek et al. 
(Circuit Court, 3. JD. Mm York. April 15, 1889.) 

1. CoNSTiTUTiONAL Law— Fbdbeal Agencies— Interstatb Commerce— Police 
Régulations. 

Laws N. Y. 1884, c. 334; Id. 1885, c. 499, requiring ail cleatric wires in any 
city having a population of 500,000 or more to be placed imder the surface of 
the streets, is valid as a police régulation, as to a telegraph company which 
bas accepted the provisions of act Cong. July 24, 1866, and which "thereby 
became, «s to government business, an agency of the gênerai government, 
and entitled to construct, etc., lines of telegraph over and along any post- 
road, etc., and which is au instrument of Interstate commerce. The statute 
does not infringe the power of cbngress to regulate commerce, or the exemp- 
tion of the agencies of the fédéral government from state control. 

8. Same — Spécial Privilèges. 

The board of commissioners of electrical subways, created by the act of 1885, 
made a contract with a subway compauy to lay subways for the use of ail 
electrical companies; authorizing the subway company to charge a rental for 
the useof the subways; reservlng to the commissioners such control over the 
subways as was calculated to secure. to ail companies reasonable facilities and 
protecn6n; aind providing that ail companies using the subways should own, 
control, etc., their conductors, and that the commissioners would use ail law- 
ful means to compel ail companies to use the subways and pay a fair rental 
therefor. Hetd, that Laws 1887, c. 716, ratifying the contract, was none the 
less a police régulation because of the spécial privilèges given to the subway 
company. 

8. Samet-Due Pbocbss OF Law. ., , 

Neither is the statute of 1887 invalid as a confiscation of property rights by 
deprivinR companies owning electric wires of their easements for the beneflt 
of the subway company. 

4. Same— Monopolies and Privilèges. 

As there is nothing in the contract preclnding the commissioners from 
building subways or entering into contracts with other companies for build- 
ing them, and as it extends only to such subways as the commissioners shall 
direct the company to build, and provides that nothing in it shall be con- 
strued as.granting any exclusive privilège or franchise, the act does not vio- 
late Const. N. Y. art. 3, § 16, prohibiting any local bill granting to any cor- 
poration any exclusive privilège, immunity, or franchise. 

6. Same — Fédéral Privilège. 

But there i 8 such doubt as to the validity of the statutes to the extent that 
they permit the telegraph company to be deprived of its right to maintain its 
wirés on the structures of an eîevated railroad, which is a post-road. that an 
injunction against any interférence with the wires thereon should be granted 
until the question can be passed on by the court of last resort, the mainte- 
nance of wires thereon not being attended with any public inconvenience. 

6. Equitt — Jurisdiction — Public Authobities. 

Where the public authorities are not acting malafide, the exercise of their 
discrétion will not be reviewed in a court of equity on the allégation of the 
telegraph company that they are attempting to compel it to place its wires in 
iusufQcient and defective subways. 

In Equity. 

Action by the Western Union Telegraph Company against the mayor 
of the city of New York and others. 

Wager Swayne, George H. Fearons, and Rvsh Taggart, for complainant. 
John M. Bower» and David J. Dean, for défendants. 

Wallace, J. This case présents the gênerai question whether certain 
acts of the municipal authorities of the city of New York, respecting 
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matters of grave local concern, done or about to be done pursuant to 
powers devoived upon them by the législature of the state, are such an 
invasion of the paramount authority of the national government as to 
render them unwarranted. The mère statement of this proposition shows 
that the complainant has properly invoked the jurisdiction of this court, 
and has a right to rely upon its interposition by injunction, if the acts 
of the défendants are thus unwarranted, are injurious to the complain- 
ant , and are of a nature remediable by courts of equity . Telegraph com- 
panies that bave accepted the restrictions and obligations of the law of 
congress of July 24, 1866, (title65, Rev. St. U. S.,) become, as to govern- 
ment business, agencies of the gênerai government, and are given the 
privilège to "construct, maintain, and operate" lines of telegraph over 
and along any post-road of the United States, but not so as to interfère 
with "the ordinary travel" on such roads. AU the streets of the city of 
New York are post-roads, because they are letter carrier routes; and ail 
railroads are post-roads, Rev. St. § 3964. The complainant accepted the 
provisions of this law of congress in 1867. A telegraph company occu- 
pies the same relation to commerce, as a carrier of messages, that a rail- 
road company does as a carrier of gooda. Both companies are instru- 
ments of commerce, and their business is commerce itself. Telegraph 
companies are subject to the regulating power of congress in respect to 
their foreign and Interstate commerce, and this power résides exclusiVely 
in congress. The complainant has long been engaged in interstate and 
foreign commerce. In the course of its opérations the complaiùant has 
lawfully erected its pôles, and strung its wires, in and along many of the 
streets of New York city, which, as has been stated, are post-roads of the 
United States; and it has also put up and now maintains over and along 
other streets a number of wires upon the structures of the Manhattan 
Railway Company, an elevated railway of the city, also a post-road, pur- 
suant to a lease from the railway company. The défendants, assuming 
to proceed by the sanction and mandate of certain acts of the state légis- 
lature, bave compelled the complainant to remove its pôles and wires 
from some of the streets, and hâve notified it to remove them from other 
streets, and to remove its wires from the structures of the elevated rail- 
way; and they propose, if the complainant failsto comply with thèse re- 
quirements, to remove the pôles and wires themselves. Under thèse cir- 
cumstances the complainant asks this court to examine the authority 
under which this destruction of its property is threatened, and déter- 
mine whether there is any justification in law for acts which apparently 
invade its privilège to maintain and operate its lines upon the post-roads 
of the United States, interfère with its opérations as a government agent, 
and interrupt and impede the discharge of its functions as an instrument 
of interstate and foreign commerce. 

It is not open to discussion that the complainant is protected by the 
national authority against any encroachment under state authority upon 
the rights and immunities expressly granted to it by the act of congress, 
or which it enjoys in its dual capacity as an agent of the gênerai gov- 
ernment and an instrument of interstate and foreign commerce. Speak- 
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ing of the privilège conferred upon telegraph companîes by the act of 
congress, the suprême court of the United States, iti Tdegraph Co. v. Td- 
egraph Co., 96 U. S. 1, 11, usedthis language: 

"It gives no foreign corporation the right to enter upon private property 
without the consent of the owner, and erect necessary structures for its busi- 
ness ; ' but it does provide that, whenever the consent of the owner is obtained, 
no State législation shall prevent the occupation of post-roads for telegraph 
purposea by sùch corporations as are.willing to avail themselves of its privi- 
lèges." .; 

Indeed, the language of one of the very latest opinions of that court 
upon the question of the power of the state to interfère with the right of 
a telegraph company to maintain and operate its Unes along a post-road 
applies to the spécifie facts of this case, and, if literally interpreted, 
would conttol the présent décision. The question before the court was 
as to the power of a state to tax; the real and personal property, within 
the state, of a telegraph company which had accepted the provisions of 
the âct of congress; but the court, while holding that the privilège granted 
did not exempt the telegraph company from such taxation, said: 

" Whilè the state could not interfère by any spécifie statute to prevent a cor- 
'poration ÎErom placing its lines along thèse post-roads, or stop the use of them 
after they were placed there, nevertheless the company, recei vin g the beneflt 
of th&laws of the state for the protection of its property aiid its rights, is lia- 
;ble to be taxed upon its real or personal, property as any other persoa would 
be." Telegraph Co. v. Massachusetts, 125 U. S. 5$f), 548, 8 Sup. Ct. Kep. 

,961.^;;;' ,;: ,' ,. . 

'Conoerning the iminunity of the complainant, as an agent of the gen- 
eraL^vernment for the transaction of government business, from an un- 
.warranted interférence through state législation with its opérations, the 
doctrine first enunciated in AfcOuHocA v. State, 4 Wheat. 316, and re- 
iterated in subséquent adjudications whenever the question has arisen, 
• la familiar, that the states havejno power, by taxation or otherwise, to 
sratard, impede, burden, or in'-any manner cqntrol the agencies of the 
■ifeâ'eral government, and they are exempted from the effect of state légis- 
lation, so far as. that législation tnay interfère with or impair their effi- 

■ ciency in performing the functions by whioh they are designed to serve 
the' government. Respectingthe position of the coniplainant as an in- 
ethiment of Interstate and foreign commerce, it suffices tOiquote the lan- 

-guage bf the suprême court in one of the more récent cases in which the 
question was considered: ii ,; 

; :"Notwithstanding what is there said, [in previous judgments,] this court 
tVQlds now, and has never eonsoiously held otherwise, that a statute of the 
st^ie intended toregulate, or to, tax. or to impose any pther restriction upon 
the transmission of persoiis or property or telegraph messages from one state 
to.anotjier, is not within that class of législation whîch the States may enkct 
in' tiie absence ôf législation :by ' ëoilgress ; and that such statutes are void even 

' as !to that part of such transmission which may be wilhin the state." Rail- 

: zeay Po. v» Illinois, 118 U. S.. 557, 7 Sup. Ct. Rep. 4. . 

' ',' N^yéïtheless persons and corporations enjoying grants and privilèges 

■ frôîii' the United States; ëxôi-cising fédéral agencies, and engaged in in- 
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terstate commerce, are not beyond the opération of the laws of the state 
in whicii they resi^de or carry on their business; and it is only when 
thèse laws incapacitate or unreasonably impede them in the exercise of 
their fédéral privilèges or duties, and transcend the powers which each 
state possesses over its purely domestic affaira, whether of police or in- 
ternai commerce, that they invade the national jurisdiction. This doc- 
.trine is well expressed in the words of the suprême court in Palterrscra v. 
Kentucky, 97 U. S. SOl, 504, as foUows: 

"By the settled doctrines of this court the police power extends at least to 
the protection of the lives, the health, and the property of the comtnunity 
agaiiist the injurious exercise by any citizen of his own rights. State législa- 
tion, strictly and legitimately for police purposes, does not, in the sensé of the 
constitution, necessarily intrencli upou any authority which has been coafldéd, 
expressly or by implication, to the national governinent." 

The statuteB which the défendants are proceeding to enforce unqnes- 
tionably belong in the category of police régulations, the power toestab- 
lish which hàs been left to the ihdividual states. But statutes of this 
class may sometimes trench upon the fédéral jurisdiction; and when their 
provisions extend beyond a just régulation of rights for the public good, 
and unreasonably abridge or burden the privilèges which thè national 
authority conserves, they cease tobe operative. The state, when provid- 
ing by législation for the protection of the public health, thejiublic mor- 
als, or the public safety, is subject to the paramount authority of the 
constitution of the United States, and may not violate rights secured or 
guarantied by that instrument, or interfère with the exécution of the 
powers confided to the gênerai government. Mugler v, Kansàs, 123 U. 
S. 623, 668, 8 Sup. Ct. Rep. 273. In Morgan v. Louisiana, 118 U. S. 
462, 6 Sup. Ct. Rep. 1114, the suprême court say: 

"In' ail casés of this kind it has been repeatedly held that when a question 
is raised whether the state statute is a just exercise of state power, or is in- 
tended by roundabout ineans to invade tlie domain of fédéral authority this 
court will louk into the opération and efCect of the statute to discern Us pur» 
pose." 

And again the court say, (page 464:) 

"For, while it may be a police power in the sensé that ail provisions for 
the healtl], cumfort, and security of the eltizens are police régulations and an 
exercise of the police power, it lias been said more than once in this court 
that, even where such powers are so exercised as to come within the doiiiain 
of fédéral authority, as deflned by the constitution, the latter must prevail." 

Applying thèse principles, it is now to be considered whether the stat- 
utes in question, or the acts of the défendants uuder them, can be de- 
fended under the state power of police régulation, or whether what is 
proposée! to be donc excéeds in any respect the boundaries of legitimate 
régulation, and encroaches upon the rights of the complainant founded 
upon the law of congress, or incidental to the nature of its commerce. 
By chapter 634 of the Laws of 1884 it was enacted, in effect, that ail 
electric wires and cables in any city having a population of 500,000 or 
over should be placed under the surface of the streets, and the périmons 
controUiiîg the same should by a specified date bave the same removed 
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from the surface; and the local govemments of such cities were author- 
ized to remove sùch wires and cables wherever found above ground in 
case the owner failed to comply with the provisions of the act. By chap- 
ter 499 of the Laws of 1885 a board of commissioners of electrical sub- 
ways was created for such cities, and charged with the duty of enforc- 
ing the provisions of the previous act, and power was conferred upon 
them to devise and make ready a gênerai plan of underground con-' 
duits, and to compel ail companies operating electric wires to use the sub- 
ways so prepared. They were also empowered to allow the wires to re- 
main above ground when compatible with the public interest. In April, 
1887, the commissioners for the city of New York entered into a contract 
with the Consolidated Telegraph & Electric Subway Company to lay sub- 
ways in the city of New York for use of aU the electrical companies when 
furnished witli plans and spécifications therefor by the commissioners. 
This contract authorized the subway company to charge a rental for the 
use of the aubways, and contained provisions reserving such a control 
in the commissioners over them as was calculated to secure to ail com- 
panies desiring to use them reasonable facilities and protection. It con- 
tained a provision by which ail companies occupying space in the sub- 
ways were to own their own conductors, and bave the lull management 
and contrpi thereof, subject to the rights of ail other occupants, and to 
such reasonable rules and régulations as should be made by the com- 
missioners. It also contained a stipulation, that the commissioners 
would use ail lawful means to compel ail companies to place their con- 
ductors in the subways, and pay a fair rental for the use. By chapter 
716 of.the Laws of 1887 the législature ratified and confirmed the con- 
tract made between the commissioners and the subway corporation; and 
the act provided that if at any time the agreement should be found in- 
operative or ineffectuai for the accomplishment of its just purposes the 
commissioners were empowered to make such new or différent contracts 
with the same or other parties as might be reasonably necessary, The 
act also contained a provision authorizing an application to be made to 
the courts for a mandamus whenever it appears that the subway corpora- 
tion or the commissioners bave failed to furnish just and equal facilities 
to any company operating electrical conductors upon just and reasonable 
terms, By sections 3 and 4 it declared as folio ws: 

"Sec, 3. Whenever, in the opinion of the boHrd hereinbefore constituted, 
in any Street or locality of said city a sufflcient construction of conduits or 
sub.ways underground shall be made ready underthe provisions of this act, 
référence being had to the gênerai direction and viclnity of the electrical con- 
ductors then in use overhead, the said board shall notify the owners or op- 
erators of tlie eleôtrical conductors above ground in such street or locality to 
make sùch electrical connections in said street or through other streets, lo- 
calitiea, or pairts of the city with such undergi-ound conduits or subways, so 
specifled, as shall be deterrained by the said board, and to remove pôles, 
wires, or othet electrical conductors above groutid, and their sUpporting flxt- 
ure? or other, devices, from said street and locality within ninety days af ter 
notice to such efiect shall begiven. This provision is made a police régu- 
lation in ând for the city of New York, and in case the several o\yner8 or 
operaiors ofstich wires, and the ownôrs of such pôles, flxtures, or devicés. 
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shall not cause tbem to be removed from such street or locality as required 
by such notice, it shall be the duty of the commissioner of public Works of 
said city to cause the same to be removed forthwith by the bureau of in- 
cumbrances, upon the written order of the mayor of said city to that effect. 
Sec. 4, It shall be unlawful, after the passage of this act, for any corpora- 
tion or individual to take up the pavements of the streets of said city, or to 
excavate in any of said streets for the purpose of laying underground any 
electrical conductors, unless a permit, in writiijg, therefor sliall iiave been 
first obtained from the said board or its predecessors; aud, except witli such 
permission, no electrical conductors, pôles, or other figures or devices therefor, 
uor any wires, shall hereafter be continiied, constructed, erected, or maintained, 
or strung above ground in any part of said city. The said board of electrical 
control may establish, and from time to time may alter, add to, or amend, 
ail proper and necessary rules, régulations, and provisions for the nianner of 
use and management of the electrical conductors, and of the conduits or sub- 
ways therefor constructed or eontemplated under the provisions of this act, 
or of any act'herein mentioned." 

It was said of the acts of 1884 and 1885, by the court of appeals, 
(Peoplev. Squire, 107 N. Y. 593,) 14 N. E. Rep. 820, that they 
"sprung oùt of a great evil, which in récent times bas grown up and afflicted 
largç cities by the multiplication of rival and competing companiès, organized 
for the purpose of distributing light, iieat, water, the transportation of freight 
and passengers, and facilitating communication between distant points,' and 
which require in their enterprises the occupation of not only the surface and 
air above the streets, but indeûnite space under ground, ïhis evil had be- 
come so great that every large city was covered with a network of cables and 
wires attached to pôles, houses, buildings, and elevated structures, biinging 
danger, inconvenience, and annoyance to the public. * * « The neces- 
sity of a remedy for th se public annoj'ances had long been felt, and it 
flnally culminated in the enactment of the several statutes ref erred to. Thèse 
fitatutes were obviously intended to restrain and control, as far as practica- 
ble, the evils alluded to, by requiring ail such wires to be placed under 
ground in such cities, and be subject to the control and supervision of local 
offlcers Who could reconeile and harmonize the claims of conflicting compa- 
niès and obviate in some degree the evils which had grown to be almost^ if 
not quite, intolérable to tlie public." 

' The act of 1887, by validating the contract between the commission- 
ers and subway company, in efiect incorporated the ternis of that con- 
tract into its provisions. But the statute is none the less an exercise of 
the police power, and within the competency of the législature, becausô 
of the spécial privilèges giveri to the subway company. 

It bas been urged that, in effect, this statute confiscates property 
rights of the complainant and other companies owning electric wires, by 
•depriving them of their easements for the benefit of the subway company, 
and theréfore cannot be sustained as an exercise of police power. But 
in the Slaughtér-House Ckxses, 16 Wall. 86, the suprême court upheld a 
statute far môre obnoxious to thèse objections than the présent act. In 
that casé the statute under considération was one passed by the législa- 
ture of Louisiana, granting to a corporation creatéd by it the exclusive 
right for 25 years to hâve and maintain slaughter-houses, landiUgs, and 
yards for îhëldsirig cattle intended for sale or slatigh ter within certain 
parishes of that state, uicluding the city of New Orléans; prohibiting ail 
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other perspns from ,'biîilding, Ijeepipg^ or, having slaugbter-houses, land- 
ings, or yards for caltle intended for sale or slaughter; requiring that ail 
cattle intended for sale or slaughter should be brought to the yards and 
slanghter-houses'ofthe corporation; and authorizing the corporation to 
exact certain fées for each animal slaughtered. This àct was sustained 
as a police régulation by the court. 

It bas also been objected to the act pf 1887 that it contra venes section 
16, art. 3,of the state constitution, prohibiting the législature from pass- 
ing any local bill granting to any corporation any exclusive privilège, 
immuhity, or franchise^ Without intending to intimate that such a 
question is prôperJy to be co'nsidered by this court in the présent case, 
it'is proper to say that the objection seems to bè without substance. 
There is nothing in the contract with the subway company which pre- 
.cludes the commissioners from building subways, or entering into con- 
tracts with other companies for building them, similar to the one made 
■with the subway company. The contract only extends to such subways 
as the commissioners shaîl direct tïie subway company to build, and it 
provides in express terms that nothing in it shall be construed as grant- 
ing to the subway company any exclusive privilège: or franchise. 
.• The question, then, is whether or not thèse statutes unreasonably 
abridge or burden privilèges and iûimunities which the complainant de- 
rives from the gênerai governmeht. I!n whateverlanguàge a statute may 
be frameid, its purpose must be determined bj'its natUralànd reasonable 
efiêct; and thèse statutes are tq be judged by the extent of the powers 
which they confer, and treated as police régulations only to the extent 
to which their opération can be justified by the police power of the state. 
Undoubtedly, incarrying them into effect, the complainant will be sub- 
jeoted to grèat expense, the temporaty interruption of its business, and 
ipossibly to permanent inconvenience and loss in cotiducting its business. 
But, after ail, the question is merely one of the reasonableuess of the 
régulation, and whether thelossesand inconveniences to which the com- 
plainant may be subjected are not such as may justly be exacted of every 
citizen or property owner for the common good. It is a settled princi- 
ple, "growing out of the nature pfwell-ordered society, that every holder 
of property, h owe ver absolute and unqualified may be bis title, holds it 
ijinder the implied liability that his use of it shall not be injurions to the 
èqualenjoyment of others having an equal right to the enjoyment of their 

frpperty, noy4iiiurious to the rights of the comraunity." Com. v. Alger, 
Cush. ,53, This liability is quite irrespective bf the source or charac- 
ter, pf his titlé. Thus the owner of a patent for an invention — property 
^'hich js creatëd and only exists by force of the statutes of the United 
States— can only enjoy his, property "subject to the complète and salu- 
iary power— with which thestates hâve neyer parted — of so definingand 
ïegulating the sale and use of property withiii their respective limits as 
toaflFord protectiop to the many against the injurions conduct of the 
iew." Patteraon,v, Kentuchy, 97 U. S. 501. The subordination of the 
property rights of the ownpr to the just exercise pf the police power of 
thestateis as complète as it is to the taxing power of the state, which 
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requires him to contribute hiS proportion of the burden of taxation. 
Indeed, the two powers of régulation are c6-ordinate and co-extensive, 
and the limitations upon one may well be ascertained by the limitations 
tipon the other. As is said by the court in Kidd v. Pearson, 128 U. S. 
1, 9 Sup. et. Rep. 6: 

"The police power of a state is as broad and plenary as its taxing power; 
and property witliin the state is subject to the opérations of the former so 
long £» it is witbin the regulating restrictions of the latter." 

. And ih a very récent adjudication it bas been Stated that the property 
within the state of a telegraph cdmpany, privileged under the laV ôf 
congresS' to maintain and operatè its Unes over the post-roads of the 
United States, is subject to the exercise of thèse two powers. In Td&- 
graph Co.^. Massachiisetts, X'25 U. S. 548, 8 Sup.Ct. Rep. 961, iiie 
court say: 

"It never conld hâve been intended by the congréas of the United Statép, 
in confef ring upon a corporation of one staite the authority to enter the terri- 
tory ofany other state ànd erect its pôles and Unes therein, to establish tlie 
proposition that sûch a company owed no obédience to the laws of the state 
to whieh it.Hius entered, and was under no obligation topay its fair pr<^br- 
, tion of t^e taxes necessary to its support." 

Itis not apparent howthe régulation proposed impairs inanyjust 
sehse the privilège granted to the complainant by the làw of congrfess. 
The privil^e to maintain telegraph wires "over and along" post-roads is 
pot to. bé construed so literally as to exclude régulations by the- state 
respeôting location and modo ôf construction and maintenance, whibh 
the publicinterests demand; bût is to be cOnstrued so as to give effect to 
the meaning bf cohgress, which was to grant an easement that would 
afford telegraph companies ail necessary fecilities, and which to thât ex- 

■ tent should he beyond the reach of hostile législation by the stàtes. 
'Thus interpretéd, the grant is no more invaded when the régulation re- 

quiresithe wires to be placed in conduits under ground than it Would be 
if they w^ere reqûired tô be placed in conduits along the surface of the 
streets; and 'When tbis becomes necessary for- the comfort and safety of 

; the communîty such a régulation is as legitimate as one woùld be pre- 
soribing that the pôles should be of a unifortn ot designated beight, ôr 
should be'located at given distances apart, or at designated places àlorig 
the streets. Régulations of an analogous charactér, and entailing nearly 
as onérQus and expensive burdens upon the property owner, arethoset'by 

-which railroad companies bave befen i3ompelled to ' maintain fèûces and 

• cattle-guards; and in the instances where the corapetenGj' of such régula- 
tions hâs been considered by the suprême court it seems nteVërtohaVe 
been suggested that they were an unreasonablé interférence with thé post- 
roads of the United States, or the agenciès of the fédérai gbv'ériiftneti*,ér 
with the' power of oongress to regûla,te commerce. Railwdy Ctf.î V^iîf#ttè6, 
lis U. il3. 512, 6 Sup. et; Rep. 110; RaÛroad -Cfe. V. ;BeeMj{ë;î9rtg'ûp. 
Gt. Rep; 207Î The législation in question doés not CQntisltoïlteléJ'tt% 

-ïegtrlàfion which iâ not practically feasibïe; bat what iS ^^rèëcîfbéàv if 

■ judib4ou9ly;eriforced', can/be -oofiapiieid With* by tfeecômpàtliéS drjSértong 
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electric wires without serious détriment to, their instrumentalities. The 
expansé, and the temporary or occasional interruptions and inconven- 
ienceswhich are incident to the scheme proposed, constitute the estent 
of their sacrifice for the gênerai comfort and convenience. Such législa- 
tion does not infringe upbn the power of congress to regulate commerce, 
or upjOn the exemption of the agencies of the gênerai governnient from 
statecpntrol. 

The reports of the décisions of the suprême court abound with cases 
illustrating the rule that ail local arrangements and régulations respect- 
ing highways, railroads, bridges, canals, ferries, and wharves withii. the 
state, their location, supervision, and détails of management, though 
materially affecting commerce, both internai and external, and thereby 
incidentally operating measurably upon the transaction of Interstate 
commerce, are within the power and jurisdiction of the several states. 
When the régulations do not aot upon the commerce through the local 
instruments to be employed after coming within the state, but directly 
upon business as it cornes into thje state from without, or goes out from 
within-, they are nugatory; otherwise they are valid. The most fréquent 
illustrations are found in the exercise of the taxing power of the state; 
and the distinction has always beeh observed, though in many cases the 
line has seeraed obscure, betweeû taxation or régulation of commerce it- 
self, and ofsubjeots which are merely auxiliary. So with respect to 
state législation which touches the instrumentalities of fédéral agenciœ. 
Thèse agencies are exempt ftom state control by police régulation, or by 
the exercise of the taxing power, so far only as that législation may in- 
terfère with or impair their efficiency in performing the functions by 
which they are designed to serve the government. Bank v. Corn. , & 
Wall. 353; RaUroad Co. v. Peniston, 18 Wall. 5. 

What has thus been said of thèse statutes has been confined to their 
effect as authorizing the municipal authorities to compel complainant to 
remove its pôles and wires from the streets to the subways. There is 
serious doubt whether the ppwers conferred by thèse statutes are nôt nu- 
gatory to the extent that they permit the complainant to be deprived of 
its right to maintain and operate its wires upon the structures of the 
elevated railway. That railway is an independent post-road of the 
United States, in légal contemplation, carved out of the streets upon which 
its structures are erected; and state législation, under whatever power it 
may be classified, is impotent to destroy the privilège given by the act 
of congress. The power to remove the wires altogether from thèse struct- 
ures, and to refuse to permit them to be kept there under any circum- 
stances, is not régulation, but is équivalent to a complète déniai of the 
privilège. Sych a power would seem to be as obnoxious to the fédéral 
privilège as that which was attempted to be exercised by the state of 
Florida in the statu te considered by the suprême court in the Case of 
. Telegraph Oo., 96 U. S. 1. The effect of that statute was to preclude a 
telegraph company from constructing and operating its Unes along the 
railroad of the Alabama & Florida Railroad Company, and to that ex- 
tent the courts held it to be inoperative. Whether this conclusion is 
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Sound or net, inasmuch as the maintenance of the wires of the com- 
plainant upon the structures of the raihvay company is not at présent 
attended with any public inconvenience, and the question is one of suf- 
ficient novelty and importance to be considered by the court of last re- 
sort, any doubt should be resolved in favor of the complainant, for the 
purpose of its temporary protection. 

It is alleged by the complainant that in proceeding to enforce thèse 
statutes the défendants are attempting to compel it to place its wires in 
some of the subways of the subway company which are insufficient and 
defective to a degree that will seriously affect the workings of its wires. 
It is needless to say that the défendants deny this averment. However 
the fact may be, the défendants are not acting Tiuila fide, and as they 
are exercising discretionary powers as public ofBcers, which are lawful 
within the scope of their authority, the exercise of that discrétion in 
good faith will not be reviewed by a court of equity, and their détermi- 
nation is conclusive. ïhe well-settled doctrine concerning the exercise 
of duties by public officers is that, so long as they confine themselves to 
such as are confided to them by law, the court will not interfère to see 
whether they are acting wisely or judiciously. Gaines v. Thompson, 7 
Wall. 347; Philips v. Wickham,! Paige, 590; HÎgh, Inj. § 1240; 2 Story, 
Eq. Jur* (13th Ed.) § 955. An order will be entered denying an in- 
junction, and vacating the stay heretofore granted as respects the re- 
moval of the complainant's pôles and wires from the streets, and grant- 
ing an injunction against any interférence by the défendants with the 
complainant's use of the structures of the Manhattan Railroad Company 
for operatiug and maintaiuing its Unes. 



Central Trust Co. of New York et al. v. Wabash, St. L. & P. Ry. 
Ce. et al., (Cincinnati, I., St. L. & C. Ry. Co., Intervenor.) 

(Cireuit Court, E, JD. Missouri, E. B. May 1, 1889.) 

1; CoNTKACTB— Mutual Absent. 

Intervenor's freight agent at Cincinnati telegraphed to the receivers' freigbt 
agent at Springfield, 111. : " Am asked to name rate on coal for Gas Co., Cin't. 
to Springlield, 111. Can I make necessary rate, divided on agreed per cents., 
via Lafayette?" The receivers' agent answered, " You are at liberty to make 
necessary rate on coke to Springfield Gas Co. and prorate on agreed per 
cents, via Lafayette, Ind. " Intérvenor's agent, on receipt of this, replied: 
"See my wire 29th regarding rate on coal for Gas Co., Springfield. Answer. " 
This was responded to by a second telegram saying: "You are at liberty to 
make necessary raté on coal for Springfield Gas Co.,"etc. Seld, that the 
receivers could not repudiate the transaction on the ground that permission 
was givea to make a rate only on coke, and not on coal. 

3. Same-^Consthuction— SnaROUNDiNG Circumstances. 

The receivers' freight agent had 11 ved in Springfield, Vhere the gas company 

referred to in the telegrams was located, for a number of years; and he ad- 

mitted that if he had understood the telegrams to ref er to coal, he would bave 

taken them to mean a season's supply of coal for the gas company. Reld, 

v.38F.no.7— 36 
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that the défense cduld nôt be mftde that the contract evîdenced by the tele- 
grams was;for an indeflnite quantUy <ii çoal, and did not authorize the in^er- 
venor to make a contract for transportation of 5,000 tons of cosl for the gas 
Company, to be delivered during the year. 
' 8. Same— DisPDTrao Contract aftek Partial Performance. 

The receivers having been notifled of the contract made by the intervenor 
■with the shipper on the strength of the telegrams, and having complied there- 
witb until it was half executed, it is too late to object that the telegrams did 
not authorize a contract f or shipmént of so large a quantity. 

On Exceptions by Intervenor to Master's Report. 

This was a proceeding by the intervenor to compel the receivers of the 
Wabash, St. Louis & Pacific Railway Company to refund freight over- 
chàrges on 5,000 tons of coal transported over intervenor's line from Cin- 
cinnati to Lafayette, Ind., aïid thence over the road in charge of the re- 
ceivers to Springfield, 111. In Jannary, 1885, the following telegrams 
were interchanged between the intervenor's gênerai freight agent and the 
Teceivers' division freight agent, stationed at Springfield, lU.: 

" Januakt 29th, 1885. 
"H. B.Gould, Walash Ry., Springfield: Ara asked to name rate on coal 
for Gas Co. Çin't to Springfleld, 111. Can I make necessâry rate, dividedon 
agreed per cents., via Lafayette? H. J. Page." 

"Janttary SOth, 1885. 
"ff. J. Page, Cincinnati, Ohio: You are at liberty to make necessâry 
rate on coke to SprlngQèld Gas Goi, and prorate on agreed per cents.. Via 
Lataj'ette, Ind. ' H. D. Gottld, Sem." 

■■ .:':■•■■— ■ '''■:■' '■ '^«'JANtJARY Slst, 1885.; 

"H. D. Gould, Springfleld: See my wlre 29th régarding rate on coal -fer 
Gas Co., Springfleld. Answer. H. J. Page." 

«January Slsfc, 1885. 

"H. J. Page, Cin., O.: Tou are at liberty to make necessâry rate on coal 
for Springfleld Gas Company, and prorate on agreed per cent., via Lafayette. 
Sçpoijd Answer. , , "H. D. Gould, P. F. Agent. 

At the time the telegrams were sent, by an agreement then in force be- 
tween the intervenor and vthe receivers, the through rate on property 
transported from Cincinnati to Springfield was divided in the proportion 
of .6299 per cent, to the intprvenor and .4701 per cent, to the receiveife. 
'iiçtitig on thè teliégr^,m qf iàtia'J'àûuary 31, 1885, intervenor's gênerai 
', freight agent in Agril, 1885>, entered into a contract with the Marmet 
' Goal Company to transport 5,G0G;tons of coal from Cincinnati to Spring- 
field. for delivëry to the Springfieid Çras Company at thè rate of$ 1.25 
'per ton. Prior thereto, and after télégraphie eorrespbndence aforesaid, 
; intervenor's freight agent had naiiïed à rate of 81.25 per ton to the Mar- 
, met Coal CQmpa,ny, and.onithe faith thereof the Marmet Coal Company 
had made proposais to supply the Springfield Gas Company with 5,000 
tons of coal delivered free on boiard cars at Springfield, 111. , which pro- 
posais had been accepted, , The receivers' gênerai freight agent complied 
with the contract madeiby intervenor's gênerai freight agent until 65 
- car-loads of Coal had been shippéd ând freight collected. ' He thèreafter 
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refueed to comply with the agreement, and cpllected freight at the rate 
oif $2 . 80 per tpn. Intervenor, having refunded to the Marmet Coal Com- 
pany, the overcharges so made, ffled its intervening pétition to recovet 
from the receivers their proportion of the sum so refunded. 

John 0. Orrick, for intervenor. 

H. S. Priest and George S. Grover, for receivers. 

Thayee, J. I hâve examined ail of the testimony in this case, and 
am unable to concur in the conclusion announced by the master in his 
report. I think thîe testimony shows an agreement on the part of the 
receivers to allow the intervenor to make such through rate on coal 
ahipped to the Springfield Gas Company, from Cincinnati, Ohio, as in- 
tervenor might deem proper, and to divide the through rate in certain 
proportions theretofore agreed upon, — that is tosay, the receivers to hâve 
.4701 per cent, and the intervenor .5299 per cent. The master seems 
to haye regarded the telegrams mentioned, as though sent by Mr. Gould, 
or by his authority, and in that I think he was right. The answer to the 
intervening pétition did not deny that the telegrams passed between Mr. 
Gould and Jlr. Pag^. It averred simply that the messages ail related 
to the transportation of coke. By this I understand the pleader to 
mean, simply, that the word "coal" should be read "coke" wherever it 
appears in the messages; not that the parties who indited the messages 
in the name of Mr. Gould had no authority to send them, or to reply 
to Mr. Page's inquiries. The master apparently took the same view. 
He concludes, however, that as Gould meant "coke" when he said "coal" 
in the telegram of January 31, 1885, whereas Page had asked him about 
"coal," that there was no such consensus or meeting of minds as will make 
a contract. This conclusion I am forced to regard as erroneous. There 
must be a meeting of minds to iiiake a valid agreement. But where 
propositions are made and accepted in writing, and the language used 
is not ambiguous, parties cannot be permitted to say that they meant 
something entirely différent from what the language im ports. Mr. Page 
first inquired about "coal." In response Gould gave him permission to 
name a rate on "coke." Page then requested him to sée his telegram 
concerning "coal," and Mr. Gould, after his attention had thus been 
explicitly called to the message of January 29, 1885, which read "coal," 
gave him authority to fix a rate on coaJ. I do not see upon what prm- 
ciple the receivers çan be allowed to say that their agent meant "coke," 
but inadvertently used the word "coal," and heuce that there was no con- 
tract. That view of the law would permit any agreement in writing to 
be upset by oral testimony. If the language had been fairly susceptible 
of two meanings, so as to lay the case open to oral explanation of what was 
intended,and it appeared that the contracting parties had in mind a dif- 
férent subject-matter, it might well be said that there was no meeting of 
minds, aQd hence no contract. But that was not the case. Authority 
to name a ^ate on çoal was àisked, and such authority was given. A 
merçh^nt ôsked to namea price on sugar, who should comply by nam- 
ing a priçe on the article mentioned, might as weU défend by saying that 
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there wàs no consensus because he meant " sait " when he said " sugar. " It 
appears to me that a défense of that character ought not to be allowed. 
I think that the master made a wrong application of the doctrine in- 
voked. 

It is contended by the receivers' counsel that, ev-en if the teJegrams 
constituted a contract, it was indefinite as to the amount of coal to be 
shipped, and as to the time during whieh shipments were to be made, 
and that it did not authorize the intervenor to liiake a contract for the 
transportation of 5,000 tons of coal to be carried during the year. I 
cannot concur in that view of the casei. The telegrams niust be read in 
the light of ail the surrounding circumstances. The parties between 
whoni the telegrams passed were freight agents of two Connecting rail- 
roads that together formed a continuons line bètween Cincinnati, Ohio, 
and Springfield, 111. Thèse roads appear to hâve interchanged freight 
in considérable quantifies, and tO bave had intimate rurtrjing relations. 
The percèntage that each should receive of the through rate froni Cin- 
cinnati to Springfield, and ince versa, had already been settled by an 
agreement theretofore made. Intervenor was askëd to name a spécial 
rate on coal in view of a proposai about to be made by one of its cus- 
tomers to supply coàl to the Springfield Gas Company. The telegrams 
addressed to Gould adviséd him that a rate had been asked on coal to 
be shipped to the Springfield Gas Company. Mr. Gould had been sta- 
tioned at Springfield as division freight agent for à long time prior thèreto, 
and probably khew about what quantity of coal that company bought, 
and how it was mbved. He was advised, therefore, of the commodity 
to be shipped, and the name of the consignée, and in ail human proba- 
bility had an àpproximately correct idea of the amount of coal to be 
carried, and the period during whiçh shipments would continue. Mr. 
Gould himself says that if he had understood the telegfam to relate to 
coal, he shoyld bave understood it to relate to a séason's supply of coal 
for the gas conipany. Read in the light of thèse circumstances, and the 
relations existing between the parties, the telegrams, in my opinion, 
fully authorizéd the contract made by the intervenor with the Marmet 
Coal Company. . , 

But, even if the contract made by the interX'enor was in excess of the 
authority conferred by the receivers through their agent, Mr. Gould, the 
fact neverthéless remains that, after being advised of the contract with 
the Marmet Company, and thàt intervenor would hold them'to the 
agreement made by Gould, the receivers neverthéless complied with the 
contract until'it was half executed, that is, until August or September, 
1885. It was certainly too late to ignore the contract alter sUch a long 
period of acquiescence. In my opinion, therefore, the receivers ought 
to live up to the bargain made by their agent, even though it does eritail 
a considérable loss, and even though Mr. Gould acted under a misap- 
prehension when he gave Mr. Page pertoission to name a rate on coal. 
In view of the authority given to Mr. Page early in January, 1885, to 
name a rate on coke, it is diflScult to understand how Mr. Gould came to 
read the telegrams of January 29thand 3lst as relating to coke. ' 1 hâve 
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looked through the testimoûy carefully, and I caimotfind the slîghtest 
évidence of any fcad faith on thé intervenor's part. The exceptions to 
the report will be sustained. The intervenor's clçim in the sum of 
$4,322.23 wlll be allowed, but, inasmuch as the màster reports that in- 
tervenor is indèbted to the receivers in the sum of $1,419.99, the re- 
ceivers will be permîtted to file a counter-claim for that sum, and it will 
be allowed, and deducted from the sum of $4,322.23, making interven- 
or's net allowance, $2,902.24. Â référence back to the master i& unueo- 
essary. 



McNeal Pipe & Foundky Co. v. Bdllock et oL. 

{Cirewt Court, 8. D. Alàbama, April 29, 1889.) 

1. MKCHAincs' Liens— Propbktt Subjbct to— City Water- Works. 

Code Aïs. 1876, § 3440, giving mecbanics or material-men doiog work or 
fornisbing material for improvements on land, under contract with the owner, 
etc., or with one having such a contract with the owner, a lieu oh the land 
and improvements, does not entitle one furnishing material used-by contràct- 
ors in constructing city water-works for a water company to a lien against the 
pipes, appliances, etc., of the plant, some of which are laid under the streets 
of the city, as such a corporation is quasi public, and. in the absence of an 
express statutory provigiOD, property intended for public use is not liable to 
such a lien. 

X SaMK- EnFOBCKMENT— C0MPI,ATNT. 

A complaint seeking the enforcement of such an alleged lien, not averring 
that the défendant water company is the owner of the land on which the 
Works sought to be subjected are situated, is insufficient for that reason. 
t. Same. 

Such a complaint is also défective if it fails to allège that at the time plain- 
tiff gave the défendant water company notice of its alleged lien the latter was 
indèbted to the contracter under the contract. 

At Law. On demurrer to complaint. 

Samuel R. BuUock & Co., contractors, of New York, with the Bien- 
ville Water Supply Company; bf Mobile, laid down in Mobile city and 
county the pipes of an extensive System of water-works, bringing water 
from Clear creek, — 11 miles distant. When completed, the pipes were, 
as a part of the plant, turned over to the Bienville Water Supply Com- 
pany of Mobile. This company, since the fall of 1887, bas been in the 
opération of this System, which bas become the main source of water 
flupply for the city of Mobile. The action is brought by the mahufact- 
urers of the pipe to fix a lien thereon under thè mechanic's lien law of 
Alabamà. Code 1876, § 3440, provides that any person doing work oj 
furnishing material for the improvement of or érection of a building on 
land under a contract with the owner or his agent, or as a subcontractor 
under one having such a contract, shall hâve a lien on the land and im- 
provement to the àmount of his work donc, etc. 

Clark & Clark, for plaintiff. 

HamUtona & GaiUard and OveraJIl & Bestor, for défendants. 

ToDLMiN, J. Itappears frbfti the déclaration that the Bienville Wa- 
:ter Supply Company is a public corporation or qmd public corporation 
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of such a nature, and the property sought to be condemned to the al- 
leged lien is of such a nature, that it sihpuld not be subject to the lien 
elaimed by the plaintiff in his complaint, on grounds of public necessity 
and convenience. «It appears that some of the pipes and Connecting ap- 
pliances which are sought to be subjeeted in this suit a,re laid along or 
under the public roads of the county and the public streets of the city 
of Mobile,. or placed thereon. In the absence of an express statutory 
provision authorizing it, a mechanic's lien cannot be enforced against 
property such as buildings, machinery, etc., designéd fôr public use, and 
■which are erected or placed upon land belongiug to a municipal corpora- 
tion. And considérations founded on grounds of public policy forbid 
that the law providing for liens of mechanics and material-men should 
be held to apply to buildings, machinery, pipes, and the like, constitut- 
ing a part of the water-works erected for the purpose of supplying water 
to a municipal corporation and to its citizens, whether erected on lands 
of the municipality or not. See Phil. Mech. Liens, § 180; Fosterv. Fow- 
ler, 60 Pa. St. 27; Léonard v. Oity of Brooklyn, 71 N. Y. 498; WilMnson 
V. Hoffman, 25 Fed. Rep. 175, and authorities cited in note on page 175. 
I am therefore constrained to hold that the provisions of the mechanic's 
lien law of this state do not apply in this case. 

There are various other grounds of demurrer to the, déclaration as- 
signed, and, among them, that the complaint and summons, with the 
indorsements thereon, show that the suit was not coramenced within the 
time prescribed by law in such cases, and that the lien elaimed has been 
lost, even if it could otherwise hâve been maintained. I am inclined to 
think that this point should be raisedby plea. I therefore express no opin- 
ion on it as now presented. There are sevéral other grounds of demurrer 
that I consider well taken, viz. , that the complaint fails to show that the 
Bienville Water Supply Company is or was the owner or proprietor of 
the lands described therein against which a lien is sought to be eriforced, 
or of any lands in Mobile county on which' the buildings and improve- 
ments sought to be subjeeted to a lien are situa ted; that it Jiails to aver 
that there is, or -v^as at the time the plàintifif gave notice to the Bienville 
Water Supply Company of the said alleged lien, any unpaid balance 
due by said Bienville Water Supply Company to the défendant S. R. 
Bullock & Co. ; and that it seeks to fasten a lien on certain personal 
property disconnected with any lands or buildings or improvements on 
land. The complaint, however, could be amended to meet thèse objec- 
tions, if an amendment would avail the plàintifif anything. There are 
other grounds of demurrer that I do not think are well taken; but it is 
unnecessary for me to notice thenà, particularly in view of my ruling on 
the demurrers already specifically mentioned. It is considered by the 
court that the demurrers to the complaint, so far as it claims a mechanics' 
or material-men's lien on thie property of the Bienville Water Supply 
Company, be and the same are hereby sustained. I enter a judgment 
sustaining the demurrers generally, inasmuch as the ruling on the ground 
of demurrer first noticed is fatal to the plàintifif 's Uen claim set up in bis 
déclaration. 
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Lemoine V, Ddnklin County. 

(drôuit Court, E. D. Missouri, E. D. April 27, 1889.) 
1. Vbndqbattd Vendée — Eights and Rbmbdibb— Public Lands— Limitation 

OP ACTIOîfS, 

A bill alleged the purchase of swamp lands from the défendant coti'nty 30 
years before, the payment of the price in fuU, and the issue of certifleates 
entitling the holder to a patent from the governor; and further averred the 
duty of the governor to issue the patent unUl a short time afterwards, when 
powér to issue patents was cohferred on the county court; and the bill askéd 
that the county be decreed to convey the légal title. Held, that as the bill 
disclosed the relation of trustée and cestui que trust as to the légal title, and 
as there were no allégations concerning the possession, and it was npt shown 
that the county had dbne anything in disamrmance of the trust untila short 
time before suit, nor that third persons had acc|uired intervening rights, the 
court Qouldnot déclare on démarrer that complainant was barredby t^e statute 
of limitations. 

8. SamE— LACHES. 

Neither does the bill disclose such, lâches as will bar the right to relief. 
8, SAMffi-^CoNSTETrcTiyB Possession, 

Wliatever constructive possession the county may hâve by reason of its 
befiig/vested'with légal title does not bar complainant's right. ' Actnal ad- 
verse possession is necessary for that pùrpose. 

In Equity. On demiirrer to amended bill. 
Suit by Louis R. Lemoine against Dunklin county. 
. Qmmnghma & Eliot, for. complainant. 
George -Hi. Sfekb and JS2eney)w SmtiAii for défendant. 

Thayee, J. The case pueseûted by the bill is that of a vendee of land 
who has paid the purchase imoney, seeking to hâve the légal title di- 
vested out of the vendor ahd veated in hiraself. It has long been settled 
that the relation of vendor and vendee, undersuch circumstances» is that 
of trustée and cedui que trust. 2 Story , Eq. Jur. § 789. When the purchase 
money has been; paid, the vendor becomes a mère trustée of the légal 
title for the purehaser. i Perry, Trusts, §§ 231, and 122. Trusts of that 
character undoubtedly answer to the définition ordinarily given of an im- 
plied trust, being trusts that are not expressly declared, but are inferred 
from a given contraet or transaction. The terms "express," "implied," 
" resulting," and "constructive," as applied to trusts, bave not always 
been used with technical accuracy. In some cases a trust has been 
termed an express trust that was in reality an implied trust, and in- 
stances are quite common where constructive trusts hâve beèn spoken ôf 
as implied trusts, and vice versa. In reality resulting and constructive 
trusts are species of implied trusts. Thèse remarks are made because 
great stress was laid on the fact that the trust described by the bill is an 
implied trust, and important conséquences are deduced from such class- 
ification.; Because it is of the nature of an implied trust, it is contended 
that the relief ^sought by the bill was barred 10 years after.the création 
of the trust, in analbgy with the fuleuthat prevaikat law in actions to 
recover real propertyi Nowythe- bilL shows (and 'the case must be dis- 



568 ' FEDERAL EEPORTEE, VOl. 38. 

posed of solely with référence to its averments) that in January and 
April, 1857, certain persons under whom complainant daims purchased 
of Dunklin county certain swamp lands to it belonging, and paid for the 
same in full, and received from the county register certain certificates of 
purchase, whicii on their face purported to entitle the holder to a patent 
on présentation thereof to the governor of the state. The bill avers that 
it was the duty of the governor to issue patents for such lands upon the 
production of such certificates up to June 3, 1857, when the power to 
issue such patents was conferred on the county court, where it has since 
resided; that an application for a patent under the certificates was made 
by complainant on July 6 ,, 1886 , and was refused . No reason is assigned 
for not making an earlier application for a patent. The bill contains no 
allégations touching the possession or occupancy of the lands in the mean 
time; nor does it appear that thé county ever did any act in disaffirm- 
ance of the trust prior to July 6, 1886, or that the rights of third parties 
hâve intervened. Can the court then déclare on demurrer that com- 
plainant'S right to hâve the légal titlè transferred to him, is barred either 
by limitation or lâches? The law has been long and well eettled that 
the trustée of an express trust cannot invoke ^he statute of limitations 
against the cestui que trust, untii he has done some act in open violation 
or in disafiirmance of the trust. Oliver v. Piatt, 3 How. 411; Kane v. 
Bloodgood, 7 Johna. Ch. QO', Leww v. Hawkins, 23 Wall. 126; Seymourv, 
Preer, 8 Wall. 202; 2 Perry, Trusts, § 863, and cases eited. In LeuAs: 
V. Hawkins, supra, the rule was a,pplied to a case arising between the- 
vendor and vendee of lands. The vendee, who had gone into possession 
under a contract to purchase and a bond for a deed, and had remained 
in possession for a period much longer than would sUffice to bar a suit 
at law for possession, without having paid any portion of the purchase 
money in the mean time, interposed a plea of limitation and lâches to a. 
suit brought to foreclose the lien for the purchase money. It was held 
that the vendee in possession stood in the relation of a trustée for the 
vendor as to the purchase money, that the vendor held the légal title in 
trust for the vendee, that the vendee's possession was not adverse to the 
vendor, and that the plea was of no avail. In that case, it is true, th& 
court said that the bond for a deed and notes for the purchase money 
established an express trust, but whether that was or was not a correct 
classification of the trust appears to me to be unimportant. The certifi- 
cates of purchase described in the bill created a trust of precisely the 
same character, and quite as clearly, as the documents referred to ia 
Lewis V. Hàvikins. The case of Seymour v. Freer, 8 Wall. 202, is also in 
point. In that case a trust arising by implication out of a contract for 
the purchase and sale of lands was enforced against the trustée, or, 
rather, against his heirs, long after the time that a suit at law to recover 
the lands would hâve been barred by the statute, nothing having been 
done in the mean time by the trustée in disafiirmance of the trust, or to. 
render the enforcement of the same harmful to third parties. The rul& 
applied in thèse cases seems to be clearly applicable to the case at bar. 
The truste involved are of the same character, and the trust mentioned 
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in the bill is as clearly established by the certîficates of purchase issued 
by the county register as the trusts involved in the cases last eited. The 
case of Ruckman v. Cory, 9 Sup. Ct. Rep. 316, is also instructive as 
showing after what lapse of time courts of equity hâve decreed a transfer 
of the légal title to oue who holds the équitable title to lands. Inasmuch 
as it does not appear that the défendant denied the trust prior to July 6, 
1886, or that other rightshave intervened since thé purchase, and, inas- 
much as it does appear from the averments of the bill that the défend- 
ant is a mère trustée of the légal title, the purchase money having ail 
been pàid, the court does not feel warranted in declaring on demurrer 
that compiainant is barred of his remedy. Furthermore, I do not think 
that the facts stated in the bill raise the presumption that défendant bas 
been in actual occupation of the lands since the sale. Constructive pos- 
session, as has been urged, does foUow the légal title, but, as was held 
in BoUinger v. Ohouteau, 20 Mo. 95, that is a fiction of the law adopted 
for the protection of vacant lands, and to give the true owner a right of 
action against trespassers. Such constructive possession never opérâtes 
to extinguish a légal right. Whatever constructive possession the de- 
fendant may hâve had by reason of its being vested as trustée with the 
légal title since the sale, will not bar complainant's right. Actual ad- 
verse possession is certainly requisite for that purpose, and the bill does 
not raise the presumption of such possession in the défendant. 

Various cases hâve been cited by defendant's counsel with a view of 
establishing that the cause of action is stale, but the court has not been 
able to concur in that view. The case of Speidd v. Henridf 120 U. S. 
377, 7 Sup. Ct. Rep. 610, is first. referred tb. In that case the court 
found that the trustée proceeded against had disaffirmed the trust 50 
years before the bill was filed. The bill showed that for that period the 
trustée had constantly avowed that he held the trust property upon a 
trust entirely différent from that which compiainant sought to establish 
and enforcel In other words, the case was decided on the theory that 
the trust had been disavowed for such a length of time that the com- 
piainant, who had knowledge of such disavowal, was barred of his right 
by lâches. In the case of Marsh v. WhitTUore, 21 Wall. 182, an effort 
was made to establish a constructive trust inpersonalty nearly 12 years 
after the transaction out of which it arose. The bill did not state ex- 
actly when or how compiainant became aware of the transaction out of 
■which the trust arose, and it was accordingly held to be demurrable. 
The rule is well settled, of course, that a persan who seeks to enforce a 
constructive trust, or obtain équitable relief on the ground of fraud, must 
act diligently on discovering the fraud, or the transaction out of which 
the trust arises, as the trustée in such a trust always holds adversely to 
the beneficiary, and the right to pursue him may be easily lost by lâches. 
The case of Brovm v. Birnia Vkta, 95 XJ. S. 157, was a bill filed to set 
aside a judgment on the ground of fraud, and the proceeding was held 
to be barred by lâches. The case is not important, except in so far as it 
shows that in such cases a compiainant must act with commendable 
promptness after discovering the fraud. In the case of Hutne v. Beale, 
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17 Wall. 347, a bijl was filed to charge the estate of a trustée for a breacb 
of trust committed 37 years before the suit was instituted. The breach 
of trust had been known to complainant for many years, and it was for 
that reason held that equity would not grant relief. Badger v. Badger, 
2 Wall. 92, was a case in which a bill was filed against an administrator 
to obtain relief against frauds perpetrated in the course of the adminis- 
tration. It appeared that the complainant might bave discovered the 
alleged frauds at any time within 30 years before the bill was filed, even 
if he had not had actual knowledge thereof during that period, and the 
cause of action was accordingly adjudged to be stale. Godden v. Kim- 
méH, 99 U. S, 201, is of the same gênerai character as the case last men- 
tioned. The équitable doctrine of lâches which thèse cases serve to 
illustrate does not, in my opinion, ma terially aid the défendant in this 
case, because it ought to be applied in analogy with the rules whieh pre- 
vail at law; and inasmuch as a trustée of a trust, such as is involved in 
the présent suit, cannot invoke limitations until a sufBcient period bas 
dapsed after he bas openly disavowed or violated the trust, it sems rea- 
sonable that lâches ought not to be imputed to the cestui que trust, unless 
there was an ppen disavowal of the trust prior to July, 1886 , or unless 
a state of facts is established which renders the enforcement of the trust 
at this time for some reason inéquitable. The fact that the légal title to 
the lands was in the state, or at least could only be conveyed by the gov- 
emor when the first certificate was issued, does not, in my opinion, alter 
the case. From the time it was vested in the county, the county clearly 
held the title in trust for the vendee, who had paid the purchase money. 
For thèse reasons I shall overrule the demurrer. If there are any rea- 
sons why the légal title ought not to Be di vested ont of the county, they 
must be brought forward by plea or answer. The court cannot say 
œerely on an inspection of the bill that the relief sought is barred by 
lâches. To warrant such a ruling the case ought to be free from doubt, 
as was said in Pvinam v. New ÂÎbany, 4 Biss. 365. The court in the 
présent case is not asked to compel a trustée to render an account of 
transactions that occurred years ago, after witnesses bave perhaps died, 
and vouchers bave been lest. If the case were of that character, the 
doctrine of la(;hes might be invoked with greatër reason on the ground 
stated in Stearns v. Page, 1 Story, 204, and Hume v. Beale and Godden 
V. Kimmâl, above referred to. No account is sought or appears to bé 
necessary in the présent case. According to the showing made by the 
bill the défendant is a mère trustée of the légal title to lands, the équita- 
ble ownership of which is in the complainant, and the only relief sought 
is that the légal title may be vested in the complainant. The trust is 
clearlj' evidenced by certificates of purchase gfanted by the proper county 
officers, and the équitable owners appear to bave dealt with the lands as 
their own, by executing mortgages thereon and conveyances thereof, 
which appear to bave been duly recorded in the county. I am of the 
opinion, therefore, that the défendant should be ruled to answer the bill, 
^nd it will be so ordered. 
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Owens d. Missouri Pac. Ry. Co. 

[Circuit Court, B, D. Texas. March Teini, 1889.) 

Baii<roas Companibs— Accident to Pbbson on Tback — Étidknce— Viett bt 
Jury. 

Plàintiff was run over or against by defendant's locomotive hauliiig a f reight 
train, an<} tiad hia arm at elbpw broken and fractured.: Plaintifl sa^s he was 
epdeavoring tp step off the traclt bed when he was âtruck by the ençine. De» 
fendant contends that he wàs drunls, lying with his' head on the rail, and hîs 
arm near or on the rail, and his limbs extending oiitwardly from the road-bed. 
The judge allowed, against defendant's objection, the jury to go from the 
court-room to malie an examination of a railway engine. Beld, there was no 
error to vitiate a verdict for plaintifl. On the évidence the flndings of thé 
jury seem to be correct. ii 

(Syllabua iy the Court,) 

At Law. On motion for new trial. 

Action by Patrick Oweng against the Missouri Pacific Railway Com- 
pany- 

Brady <Sc Ring, for plàintiff. 

Wiiîie, MoU & BaEenger, for défendant. 

BoARMAK, J. The plaihtifif sues for damages because of personal în- 
jury inflicted on him on being run over or against by defendant's loco- 
motive hauling a freight train. The jury allowed him $4,500. The 
mattér is now on a motion for a new trial. The évidence nôt disputed 
shows thàt Owens, at the time he was injured, worked in car-shops at 
Houston, and earned from $55' to $75 per month wages; that he is aboùt 
83 years of âge; that his right arm and hand are permanently injured 
and àlmost useless to him for any work, skillful or otherwise; that he now 
earns or can earn much less than formerly; that hé lived in the suburbs 
of Houston, on Car street; that defendant's railway track runs along this 
Street, north and south; that the street bas no sidewalk or improvements 
for the use of footmen or vehicles; that the railway track, being raised 
above the street level, is used, without objection, commonly by people 
living in said street as a footway; that Owens, having been "down town" 
in Houston until 2 or 3 o'clock, A. m., rode with a companion in a hack 
homeward to a point at or near the place on defendant's railway track 

about yards south of the point where it is crossed by the New 

Orléans Railway track; that, reaching said point, Owens got out of the 
hack, and wàlked on northward up defendant's track; that when he had 
gone about 250 or 300 yards up the track he wàs run over or against 
by the defendant's locomotive hauling a freight train, and injured as 
aforesaid; that a little while before he was struck'he heard a train whis- 
tle at the said railway crossing, which he took* to be a whistle on a train 
running on the New Orléans Railway. The disputed matterâ' relate to 
the speed the train was running when Owens was struck; to the distance 
the train hàd run after crossing the New Orléans Railway track; to 
whether or not the engine bell was ringing as thé train was running on 
Car street, aâ the conipâny's rules and the city brdinance require to be 
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done; and upon the very important question as to whether Owens was 
in fact walking along the railway traek, or lying down with his head and 
arm on or near to the rail, with his limbs extending outwardly from the 
rail. On this last point, defendant's witnesses, the engineer and fireman, 
then on the locomotive, say that when they saw Owens first he was lying 
down in the way just mentioned; that they saw him for the first time 
■when the engine was 20 or 30 feet from him, and they could do nothing 
to save him, The fireman, bitting on the left-hand side of the cab, said 
he thôught the object which proved to be Owens was a pile of coal ashes 
lying on or near the track. They both say the engine bell was ringing, 
as the rules and ordinances require; that the train was running about 
four or fiye miles an hour; that the train, before going over tlae New 
Orléans Railway crossing, had corne to a fuU stop; that Owens was hurt 

about yards from said crossing; that Owens was knocked oH" by 

the cow-catcher pushing his head off the rail; and that they talked with 
him and beard him complain only of his head being hurt; that he said 
nothing about his arm being injured. Owens says he was walking home- 
ward along the track; that he heard a locomotive whistling at the New 
Orléans Railway crossing, and he thought the whistling engine was on 
that track; that defendant's engine bell was not ringing, and no whistle 
was blown after the engine passed over the New Orléans Railway cross- 
ing; that when he first heard the noise of defendant's train, running rap- 
idly behind him, it was close up to him, and in his effort to get away 
turned as quickly as he could, and in trying to step off' the track wa» 
struck by the engine, or some part of it, and thrown off the track to the 
ground below the surface of the track-bed. 

In the nature of things, there were or could be but three witnesses who 
can give positive évidence on this disputed point. The weight of the 
direct évidence seems to be with the défendants, and would be conclu- 
sive against plaintiff, but for the seyeral witnesses for plaintiff, who re- 
late a number of circumstances which corroberate Owens' évidence. 
Their testimony supports Owens' theory as to the train running 10 or 12 
miles an hour. They say they heard no bell ringing on the engine at 
the time of the accident. The engineer and fireman, testifying for de- 
fendant, said the train always went slowly on that street; that they al- 
ways rang the bell and blew the whistle when running along said street. 
On this point several witnesses living on the street said the trains often 
went rapidly by, and failed to ring the bell while running on Car street. 
In calling the attention of the jury to the issue of fact as to whether 
Owens was walking or lying down when he was hurt, I said to them 
that the question as to whether Owens was lying on the track, or was 
walking on it, would or could be, in some degree affected by the opin- 
ion they might reach as to whether or not he was drunk at the time he 
was injured; that if he was shown to be drunk, as was contended for by 
defendant's counsel, they would more readily believe the évidence of the 
engineer and firemen,^one or both of whom said his breath smeltof liq- 
■uor, — who testified that Owens was lying down when he was run overj 
that, on the other hand, if the évidence, taken ail together, showed that 
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he was sober, the évidence of hîmself, to the effect that he was net ly- 
ing down, but was walking homeward, would he entitled to greater 
weight; and the important issue of fact as to whether he was walking or 
lying down must be determined one way or the other by a prépondér- 
ance of ail the évidence illustrating it. The matter as to whether Owens 
was lying down or walking along the track was strongly urged by the 
counsel arguing the case on either side. The plaintififs counsel con- 
ceded in his argument that he had no case if Owens was shown to be 
drank. The defendant's counsel contended that the facts and circum- 
stances showed that Owens was drunk. A number of plaintif? 's wi1> 
nesses, among whom was the hack driver, the doctor who was at once 
called to see Owens, and the occupants of the house in which Owens 
lived, said in positive testimony that Owens was sober. The défend- 
ant had no contradictory évidence as to Owens being drunk of a positive 
kind, but relied on circumstances and on the statements of the engineer 
or conductor, who said his breath sœelt of liquor. Whatever may be 
the truth as to his being drunk or sober, the évidence, judicially consid- 
ered, iscertainly stronger in lavor of Owens' own testimony, that he had 
not been drinking, and was not at ail drunk at the time the injury was 
inflicted on him. A number of witnesses testified that Owens was habit- 
ually a sober man, and the doctor who saw him a few minutes after the 
injury occurred said he was not at ail intoxieated; that he smelt no liq- 
uor on his breath. The jury e vidently did not believe Owens was drunk, 
and agreed in believing plaintifif's theory of the case on ail the material 
issues. It appears, too, that they thought he, while walking along the 
railway track, was not given the benefit of such alarms or warnings from 
the train as he was entitled to by the rules of the company aud by the 
city ordinauces. It was not denied by défendant that the railway track 
was used by footmen at any time without objection. 

This is the second time the jury hâve found for plaintifif, and I now 
fully concur with the jury in their findings, except as to the amount al- 
lowed. 

The défendant, in urging his motion for anewtrial, contends that the 
judge erred in allowing the jury to go from the court-room to examine 
a railway englue. Défendant objected at the time, and took a bill to 
the ruling of the court. I do not think, after examining authorities, 
the point is well taken. I do not know how much, if anything, the 
jury did learn or could hâve learned by this examination of a locomo- 
tive; but in reaching a verdict they had to décide for themselves whether 
Owens was struck by the engine, and how it came in contact with 
his body or limbs, and whether he was walking or lying down when he 
was struck. In their effort to décide thèse important matters, no harm 
could hâve been done either side by allowing them to examine the con- 
struction of an engine similar to the one that ran over or against the 
plaintifif. 

I think plaintiff is not entitled to more tian $2,250, and suggest a 
remittitur toûiat SMtn. 

Motion for new trial overruled. 
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' Iiiï'ERiAL ÉEÈiirtNij C6. î). Wyman e« iiZ. 
• {(HrcuitCciurt,N:p!OMo,KI). April 8, 1889.) 

1. PLBAliTIÎCh— P£bA m AbATBMEHT— PBOOF OP OlTIZENSHIP. 

Notwithstanding the practice coriformity act of 1873 and the judicîary act 
of 1875, and notwithstanding the practice ïn Ohio of t^aversing ail the aver- 
ments of the pétition by the gênerai déniai, it remaiiis the law that a plea to 
the jurisdictîon of the court denying the avermentsôf thë diverse citizenship, 
must be, iô the fédéral courts of Ohib, by a spécial plea of abatement sep- 
arately pleaded and tried. Any pther plea to the merits is a waiver of the 
plea in abatenient; and ail evidencei upon the subject of the citizenship is ir- 
relevtmt if there beno plea in abatement raising the question of jurisdiction, 
or some other plea to which that évidence is pertinent and relevant. 

5. SAMB — JUBIBDICTIONAL QUESTION— DlRBCïma IsSUEtt-AMENDMBNT op Plead- 

INO. 

If, howevfcr, in the absence of a S]}ecta1 plea to the jurisdiction, the court 
can see by the proof that there is a: jurisdictional question as to the citizen- 
ship of the; parties, it must, under the flfth section of the judioiary act of 1875, 
direct an issue to be made by the pleadings, try that question, and dismiss the 
suit if there be no jurisdiction; and therefore an application by thedefendant 
toamëitd h is pleadings in ordertorAise the question will and must be granted, 
even after the trial has commenced, 
8. Same— Teavérsing Ateembnt op Citizenship op Cobporatïon. 

Thte properform of traversingthe averment of the citizenship of a plaintiff 
corpojration, Where upon spécial facts it is claimed that the law under which 
the association is organized does no,t create a corporation, but pnly a limited 
partnership tvith a suable capacit^i suggested. Held, that it may be done 
by either a gênerai or a spécial traverse, but the latter is the better form. 
i, LimitBd Pabtnerships — Capacitt to Sua — JuBiBDiCTtoN of Pbdbeai- 
Cotjets^Cobpobations. 

The limited partnerships of Pennsylvània having a capacity to sue and be 
sued by the îjartnership name and ekeïcising other functions analogous to 
or identical with those of corporations, are nevertheless not corporations en- 
titléd to sue as artiflcial citizens ofthe states, within the purview of the con- 
stitution and laws ôf the United States in that behalf. The fédéral courts will 
not extend tbe création of such aftiflcial citizens of the states in order to ac- 
: quire jurisdiction over organizatioiis that are not corporations, strictly so 
called. 

6. Same— Suit as Cobpobation— Amendment op Pleadins. 

Where a limited partnership sued 'after the manner and style of a corpora- 
tion, alleging itself to be such under the laws of another state, and it was 
ruled that it was not entitled to thatliberty or privilège in the fédéral courts, 
it was allowed to amend its pleading, and to sue as indivïduals, they being 
citizens of other states than that lu which the suit was brought, suing after 
the manner and style of partners in the ordinary way of suits by partnerships, 
but not in its partnership name pure and simple, since that would not disclose 
the facts as to citizenship, but would be to treat therh as corporations are 
treated in that matter in its relation to the jurisdiction of the fédéral courts. 

At Law. 

Henderson, Kline & Tolks, for plaîntiff. 

jj. A. Russdl and John W. Me Vkker, for défendants. 

Hammond, J. T}ie plaintiff 's déclaration or pétition avers that it îa 
an incorporation duly organized under and by virtuè of the laws of the 
state of Pennsylvània, and that the défendants are citizens of the state 
of Ohio. The answer admits that the défendants are citizens of Ohio, 
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but otherwise " dénies each and every allégation and averment of the 
said pétition not above specifically admitted." It is conceded that un- 
der the practice in Ohio this gênerai déniai puts in issue the averments 
of the pétition aSi to the incorporation, and under it the défendant has 
offered proof, subject to the exception of the plaintiff, which has been 
reserved, tending to show that the plaintiff is not au incorporation at ail 
under any law of Pennsylvania, but only a limited partnership, which 
is composed of persons unknown, who hold some 3,000 certificates of 
shares of interest in the capital of the concern; wherefore it is contended 
that the court has no jurisdiction, it not being shown that the averment 
of the plaintiff in that behalf is true. The plaintiff was organized under 
the Pennsylvania acts of 1874, entitled, in Brightley's Digest of Pur- 
don's Laws of Pennsylvania for 1873-1878, p. 1891, "Limited Part- 
nerships," which do indeed provide for an apparently différent charcu- 
ter of organized associations than those "Corporations" provided for by 
another chapter of the same laws found under this latter title in the same 
digest at page 1839. Yet the plaintiff claims that, whatever distinçr 
tions theremay be between the two classes of organizations, the laws un- 
der which itis prganized give it a suable capacity and ail other essential 
attributes. necessary to create a "corporation" to aU intents and purposes 
within the purview of the laws of the United States regulating the jurisdic- 
tion of its courts over corporations; and the leamed counsel cite the case 
of Insurance Oo. v. Massachusetts, 10 Wall. 566, which was not, however, 
one in volving the jurisdiction of the fédéral courts in its relation to corpo- 
rations as" citizens" of the States, and does not décide the point sought to 
be raîsed hère,' unless it may be inferentially; and it will be found, I 
think, that it is not safe always to infer very mueh, however naturally, 
from such décisions upon a question like that suggested hère, particu- 
larly in yiew of the dissenting opinion in that case. However, we are 
not at this ipoment called upon to décide that question, if it shall arise 
atallin this case. The objection of the plaintiff to the testimony is 
that it is incompétent and irrelevant to the issue made by the pleadings, 
because, it is urged, a gênerai déniai cannot, in the fédéral courts, raise 
this jurisdictional question, since a plea to the mérita waives thie matter 
of jurisdiction, if proper averments appear of record to confer it, which 
can only be challenged by a spécial plea in that behalf. Such was un- 
doubtedly the law prior to the practice conformity act of 1872, and the 
judiciary act of 1875, (Kev. St. § 914; 18 St. 472, § 5,) and isstill the 
law, notwithstanding those acts, in my opinion. And there is a good 
reason for it, found in the fa,çt that in a certain but very particular. and 
somewhat peculiar sensé the fédéral courts are tribunals of limited juris- 
diction; and the rule that the jurisdiction of aU courte of limited powers in, 
that gênerai sensé which is not at ail applicable to the fédéral courts, must 
exhibit itsdf, has been applied to them nevertheless, and their jurisdiction, 
must appear;Upon the technical record. So that, if we permit azaere gên- 
erai déniai to put in issue thèse spécial averments of jurisdiction along 
with ail other averments, we should bave the jurisdictipnal facts tried and 
eettled witlioul an^ minute made of that issue upon the technical record, 
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and there would be no showing whether the suit failed for want of juris- 
diction in this limited tribunal or upon other grounds of a more formi- 
dable effect when passed into the gênerai judgment. Therefore, if for 
no other reagon, if the state courts, which are not troubled with this lim- 
ited quality in theirjurisdiction, hâve prescribed for them a différent 
practice on this subject, the fédéral courts cannot, in the nature of the 
matter, adopt that practice, and it Will be observed that the act of 1872 
only fequires us to conform to thé state practice "as near as may be," 
which saying was inserted in the act for the very purpose of not embar- 
rassing the courts of the United States with incongruous rules of state 
practice, such as that relied on hère would be. Besides this, I find the 
décisions of the suprême court of the United States as uniform on this 
point since the practice conformity act of 1872 as before, though I find 
in them no mention of that act in its relation to this matter. ZJ' Wo^ v. 
Rabaud, 1 Pet. 476, 498; Society v. Pawkt, 4 Pet. 480, 501; Evan$ v. 
Gee, 11 Pet. 80, 83; Smith v. Kemochen, T'How. 198, 216; Sheppard v. 
Graves, 14 How. 505, 512; Jonea v. League, 18 How. 76, 81; Dred Scott 
V. Sandfard, 19 How. 393, 400-403, 458, 472-475, 518, 532, 567-571, 
— where this rule of fédéral pleading is fully and thoroughly discussed 
upon reason and authority; Spencer v. Lapdey, 20 How. 264; RaUroad 
Co. V. Qidgley, 21 How. 202; De Sobry v. Nwkokon, 3 "Wall. 420, 423; 
U. S. V. Inèurance Cos., 22 Wall. 99, 100; PuUman v. Upton, 96 U. S. 
828, 329; Express Oo. v. RaUroad Co., 99 U. S. 191, 198; Williams v. 
NbUawa, 104 U. S. 209; FarmingUmv. Pilkbury, 114 t. S. 138, 143, 5 
Sup. et. Kep. 807; Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. Rep. 
621. As to the act of 1875, § 5, supra, oue would suppose, after the dé- 
cisions in Williams v. Nottawa, supra, and Farmington v. PUlshury, supra, 
that this fédéral rule of pleading had been designedly changed, so that the 
court should, as the act seems tô direct, dismiss a case whenever and how- 
ever the want of jurisdiction might appear; and the latter of the above 
cases speôifically says that "the old rule established by the décisions, 
which required ail objections to the citizenship of the parties, iinless 
ehown on the face of the record, to be taken by plea in abatement before 
pleading to the merits, was changed, and the courts were given fulï author- 
ity to protect themselves against the false prêteuses of apparent parties. 
* * * It was intended to promote the ends of justice, and is equiva 
lent to an express enactment by congress that the circuit courts shall not 
hâve jurisdiction of suits which do not really and substantially involve a 
dispute or controversy, of which they hâve cognizance, nor of suits in 
which the parties bave been improperly or coUusively made or joined foi 
the purpose of creating a case cognizable under the act." And the other 
case quite as emphatically déclares that "in exteilding a long way the 
jurisdiction of the courts of the United States, congress was specially 
carefdl to guard against the conséquences of collusive transfers to make 
parties, and imposed the duty on the court, on its own motion, without 
waiting for the parties, to stop ail further proceedirigs, and dismiss the 
suit thé moment anything of the kind appeared." 

NoW( it will be noticed that the tifth section of the act of 1875 makes 
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no distinction în this careful gnardianship of the jurisdiction, between 
those suits which "do net really and substantially involve a dispute or 
controversy properly within the jurisdiction pf said circuit court" and 
those in which "the parties to said suits hâve been improperly or col- 
lusively ajade or joined^ either as plaintiffs or défendante," and com- 
mandsthe courts in either class to reject the jurisdiction in precisely the 
same terms. And so, on the authority of the act as interpreted in the 
two cases justmentioned, which involved the turpitude of collusive as- 
signments, the circuit court, in Hartog v. Memory, 23 ITed. Rep. 835, 
in a case which involved no turpitude, but was a mistake, made "in 
good faith," as to the citizenship of the défendant, very naturally sup- 
posed that the rule of pleading as to the jurisdiction had been changed 
by the act of 1875, as the suprême court had said it was, and that 
it imposed the duty on the court, "without waiting for the parties," 
and "on its own motion," of dismissing the case if the facts devel- 
oped a want of jurisdiction, as was directed in the extracts already 
made from the décisions of the suprême court, and it so ruled. But it 
seems that this was error, and the ruling was reversed. Hartog v. 
Meimry, 116 U. S. 588, 6 Sup. Ct. Rep. 521. From this latest case, 
as far aa the court is advised,-and from Barry v. Edmwnds, 116 U. 
S. 550, 6 Sup. Ct. Rep. 501, which also considered and construed 
this section of the act of 1876, it now seems that "the old rule es- 
tablishfed by the décisions" bas not been changed, but is still estab- 
lished, notwithstanding the act; and a new rule has been super-added, 
which is that the court may of its own motion institute an inquiry, 
"either by having the proper issue joined and tried, or by some other 
appropriate form of proceeding" as to jurisdiction, and act accordingly. 
The statu te says that the court shall dismiss the suit when it shail 
appear to the satisfaction of the court that the jurisdiction does not 
exist, and, of course, if this be mandatory, it is the duty of the court 
always to institute the inquiry above mentioned. Nevertheless, by this 
latest décision, it cannot do this without directing a proper issue to be 
made, which is still a plea in abatement to the jurisdiction as before, 
Tinless there be some other "appropriate form of proceeding" available; 
and I take it there is none other in actions at law. The resuit is that 
the défense set up hère cannot be made under the gênerai issue, as it 
may bave been donc under the state practice in Ohio, but should bave 
been raised by a plea in abatement, either generally or specially travers- 
ing the capacity of the plaintifif to sue, as was so learnedly pointed out 
by Mr. Justice Cuetis in the Dred Scott Case, supra; and it is worthy of 
remark that this case, in the matter of pleading, as hère considered, pré- 
sents a very striking analogy to that case as analyzed by Mr. Justice 
CuRTis. In that case the question was whether Dred Scott, a natural 
person, was a "citizen," he being of African descent; and hère it is 
whether the plaintif is a corporation, and therefore jjro hoc a "citizen," 
it having been organized as a limited partnership. If the suit were in 
the state court of Ohio, and no question of the jurisdiction of a tri- 
bunal of limited powers were involved, but only the simple question of 
v.38F.no.7— 37 
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whethér the plaintiff be a corporation, that issue, as I understand it to 
be conceded, might be made under the gênerai déniai, and no spécial 
plea of nul iid corporation, as it is called, would be required. But hère 
again thèse fédéral décisions, and many others that might be cited, aU 
show that the fédéral practice, like that in many other of the states than 
Ohio, requires that spécial plea. If it were not for this fact it might be 
doubtful, and it may be that it is doubtful notwithstanding that fact, 
whether thia case falls within the rulings of Williams v. Nottawa, supra, 
and Farmington v. PiUsbury, supra, in neither of which was there any 
plea in abatement to the jurisdiction, and yet the évidence that over- 
threw the jurisdiction was held pertinent under the issues that were 
made upon the merits, or within the case of Hartogw. Memory, supra, 
where the plea in abatement was required. But my best judgment is 
that it falls within the latter case, and must be controUed by it, and that 
the évidence which relates to the incorporation of the plaintiff should 
be held tû be incompétent and irrelevant, as the pleàdings now stand. 
But I am certainly of the opinion that the court should of its own mo- 
tion obey the imperative command of the act of 1875, and perform the 
dùty imposed upon it by the act and the décisions under it, by direct- 
ing an issue to be made to test the question of jurisdiction, and should, 
for that reason, and becausé the fédéral statute of jeofailsis the most lib- 
éral as to amendments of pleàdings of ail kinds and at ail stages of 
the case, allow the défendants' application to amend their pleàdings, and 
it will be granted. But hère we are again confrônted with the difficulty 
that thèse décisions establish beyond peradventure that this spécial plea 
to the jurisdiction cannot be jointly pleaded with other issues to the 
merits, the latter overruling and waiving the former, and this amended 
plea should be therefore tried ànd disposed of separately; but, exercis- 
ing the plenary powers of the court over this subject under the act of 
1875, I think it is compétent for us to avoid the abortion that must re- 
âult from withdrawing the. pleas to the merits and discàrding ail the 
proof that pertains to them, and forcing us into two trials, by directing 
this jury to find a spécial Verdict setting out the facts, none of which are 
disputed, relating to the ôrganization and alleged incorporation of the 
plaintiff; and on this spécial finding the court can direct judgmient, and 
dismiss the suit, if it shall tùrn out that the plaintiff is not an incorpo- 
ration under the laws pf Pennsylvania, as it sets itself up to be by the 
déclaration or pétition ; and it Will be so ordered . But I suggest to coun- 
^r for the défendant that, while it is true that he may by a gênerai 
traverse, such as he bas drawn for his amendment, make the issue of 
the jurisdiction, it would be bêtter to foUow Mr. Justice Cuktis' sugges- 
tion in the Dred Scott Case, and raise it by a spécial traverse setting out 
thé faCts in proof as to thè plaintiff's ôrganization; and a demurrer to 
that would présent the précise question that would be presented by the 
spécial findings of the jury. Buthe can take his choicei of procédure, 
as he is clearly entîtled to plead in his own way. 

But now cbmes the Jilàiiitiff and asks to amënd iisl déclaration, if the 
judgment of the court upon the deimurrer or upon the spécial findings 
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shall be that it is not a coi^oration of Pejinsylyanîa^_ and is not eniitled 
to sue as "a citizen" of that state,fl>y: suing in tbé aâraes of the persons 
who constitutei the organization, some half dozen citizens of New York, 
New Jersey, and Pennsylvania, as the proof showg them to be, and un- 
der the firm name and style of the organi2ation, after the usual man- 
ner of partners bringing suits. Snrely they would be entitled to this 
amendmentj and it would rid us, of ail further trouble as to the jurjsdic- 
tion. The court is therefore wiUing to rule pro forma— and I say that 
because, while I believe it tobe the correct ruling', I hâve not had timé 
or opportunity to give that critical study to the point which its import- 
ance deserves — that the plaintiJBf, on the facts shown, is not a corpo- 
ration of Pennsylvania, and therefore is not entitled to sue as such iû 
respect to the rule of the fédéral courts governing their jurisdiction of, 
controversies between citizens. of différent states. The case of In^r-; 
ance Co. v. Massachusetts, 10 Wall. 566, does not décide the point, as 
already intimated. A joint>stock company or other organization similar 
to partnerships, whether limited or gênerai, may be for the purposes 
of taxation, as in that case declared to be, and for the reasons therein 
stated, within a legislativje act taxing "corporations," eo nmnine, and 
yet not within the désignation of the term "citizen," as used in the con- 
stitution of the United States defining the limiteid judicial powers of 
the fédéral government. Dinsmore v. RaUroad Cb., 1 Law & Eq. Rep. 
351; S. C. 3 Chi. Leg. N. 157. One has only to reflect a moment 
upon the well-known and interesting oonflict, political and judicial, 
which bas ragéd over the ruling of the suprême court that a corpora- 
tion may, bj' a fiction, be brought within the désignation of the con- 
stitutional term "citizen of a state," to see that the courts may well hait 
before extending any further, as our constitution now stands, the busi- 
ness of creating artificial citizens of the states by taking within the fic- 
tion already established any other than legitimate corporations de jure, 
and thus acquiring jurisdiction over partnerships or associations that 
are called giwwi corporations and corporations de facto, merely to obtain 
this jurisdiction; and I cannot, as now advised, assent to the circuit 
rulings in that direction, which hâve been cited at the bar. Maliz v. 
Express Co., 1 ïlip. 611; Fargo v. RaUroad (h., 6 Fed. Rep. 787. If 
the jurisdiction is to be maintained it is not by the assimilation : of 
thèse nondescript organizations into corporations, for the constitution does 
not use that term, but by an expansion of the power.of the court, and the 
sélection of a similar material out of which to manufacture other artifi- 
cial "citizens" of a similar or analogous character to those already admit- 
ted to this ptivilege of the constitution. Or, to be more preciscy — -for 
it is admitted on ail hands that this création of an artificial "citizen" 
is the product of a somewhat dubious process, — we are to extend the 
absolutely conclusive légal presumption in favor of corporations ithat ail 
the incorporators are citizens of the state grantingthe. charter, to organi- 
zations which bave no charter, strictly speaking, but by authority of 
çtatute exercise an analogous privilège of suing and being sued by a com- 
mon name or style, instead of in their individual personalities. That 
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the eame reason may be given for extending the présomption as îs given 
for its original establishment there can be no doubt, but whether its ex- 
tension may not provide a too easy method of evading the constitution 
deserves careful considération at our hands. By the same reason we 
might include in the presumption associations of persons exercising the 
privilège by a contract inter sese, without authority of statute in the prem- 
ises, if mb sUentio the state permitted them to do that thing, and so on 
ad infinitum. The plea of the défendants to the jurisdiction will be, there- 
fore, sustained upon the findings of the jury in that behalf, or upon a 
demurrer to a plea setting up the facts specifically as suggested, which- 
ever is adopted. And counsel may make up the record accordingly. 
But the plaintiff's amendment, suing in the names of the individuals 
composing the limited partnership, in the firm name and style, as part- 
ners ordinarily sue, will then be allowed, but only in that form; for we 
do not wish te fall in with the controversy whether a statute authorizing 
a partnership to sue by its firm name, and not by its individual mem- 
bers, bas any extraterritorial force through the comity of states. This 
mode of suing would not disclose the façts as to their citizenship, and 
would practically be only to confer on them the privilège of a corpora- 
tion suing as citizens of another state in the fédéral courts. The pétition 
being thus amended, the case will proceed upon the other issues involved 
to verdict and final judgment. 

Note. The déclaration, as amended, becàme that of A, B, C, etc., citizens of New 
York, New Jersey, and Pénnsylvania, respeotlvely, "doing business under the firm 
name and style of the Impérial Befinlng Company. " 



In re Paiagano et al. • 
{OtreuU Court, S. D. Mu> Ywk. April 13, 1889.) 

1. ApPBAir—RBViBW— Décision op Commissioneb oi" Emigbation. 

Décision of commissioners of émigration as to indigent immigrants not to 
be reveraed by collector. 

2. ' Immigeation— Détention. 

Removal from ship and détention by commissioners of émigration for pur- 
poses of examination not a landing, 
{Syllabua by the OowO 

Habeas Corpus. 

The relators are immigrants who aiTÎved at the port of New York on 
13th February, 1889, on the Utopia, from Naples, Italy, The com- 
missioners of émigration, after an examination, determined that they 
were liable to become a public charge, and so reported to the collector 
of the port. Forthe purposes of the examination the relators were re- 
moved from the ship, and after the ship started on her return voyage 
they were kept at Wards' island by; the commissioners. The collector, 
after the receipt of the report of the Commissioners of émigration, heard 
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other évidence as to the relators' condition, and determîned that they 
were not likely to become a public charge. The relators sued eut a writ 
of habeas corpus directed to the coUector and the commissioners of émi- 
gration. 

Joseph J. Marrin, Jr., for petitioners. 

Stephm A. Walher, U. S. Atty., and Ahram J. Rose, Asst. U. S. Atty., 
for the coUector. 

Kelly & MacRae, for the commissioners of émigration. 

LaCombe, 3.,{oraUy, afier stating the fadi as above.) This is the po- 
sition of affairs as I understand it: Thèse persons challenge their déten- 
tion. It appears as matter of fact that they are now actually restrained 
of their liberty by the commissioners of émigration. Upon inqiiiry as 
to why this is, it is shown, in the first place, that the commissioners de- 
termined that they were unable to take care of themselves, and were 
likely to become a public burden. Therefore they were, under the lan- 
guage of the statute of 1882, persons who should not be permitted to 
land. I am inclined to follow the décision of the suprême court of this 
state in People v. Hurlburt, 67 How. Pr. 356, and to hold that it was not 
in reality a landing when they were removed from the ship to a place 
entirely in the control of the commissioners, for the express purpose of 
making an examination with regard to their condition. The commis- 
sioners made their examination, and sent their report to the coUéctor, 
so that the relators are evidently not now held or detained for the pur- 
pose of further examining into their condition. Under what authority, 
then, do the commissioners still hold them? I find by the statute that 
it is made the duty of the secretary of the treasury to carry out the pro- 
visions of the act, — to prevent the landing of, and thus practically to 
send back, ail individuals who are by thèse commissioners found to be 
likely to become a public charge. Of course, the secretary cannot do 
that by his own personal acts. He employs agents for the purpose. 
It further appears that he has so employed agents in this port, viz., 
thèse commissioners; and that they are holding the women until proper 
provision can be made for their return. It seems, therefore, that they 
hold them under the authority of the secretary of the treasury, conferred 
upon them by subdivision 2 of the treasury order of September 1, 1885. 
I am satisfied that there is no power in the coUector of the port to re- 
verse the action of the commissioners in determining the status of thèse 
persons, and think that there is sufScient in subdivision 2 to warrant 
the emigrant commissioners, as the agents of the secretary of the treas- 
ury, in keeping thèse persons in a suitable place untU some arrangement 
can be made with the steam-ship company to conveniently return them 
to the port whence they came. If there are pecuHar circumstances, as 
suggested on the argument, which would tend to modify the former fiûd- 
ing of the commissioners of émigration, such facts should be laid before 
them. They do not hecome fimctus offiAi by a single décision, but may 
review such décision whenever justice requires such action. Writ dis- 
missed. 
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■ ji. . Redway et al. v. Ohio Stove Co. 

(âireuit Court, s. D. Ohio, W. D. May 4, 1889. 

1. Patbntb foh Inventions— Design PAtbn'ts— Novbltt. ■ 

A.df i^fgi^ to be patentable mtist lie: ao différent from allothers existing be- 
fore it as to appear to be différent to ordinary observera, and it is immaterial 
that the amount of novelty is small. . 
8. Samb— Infringbmbnt. k ' . • - 

The test for infringement of a design patent is that the designs appear the 
satne te ordinary observera, and, the fact that there are minor différences of 
détail in îhe tnannér in which the àppearance is produced, noticeable only by 
experts] doeS' not relieve the desî^ù from condemnation as an infringement; 
Bor is,^tfaateria( thatthe allegiedijflfringer uaed his own name and the uame 
. of his pwn article conspicuously in connection with the design. 

In Equity. Action for infringement of a patent. 
WHliatti, Èubbell Msher,' for dotaphiaanta. 
Bateman <& Harper, foT défendant. 

Sagej J. This suit is for infringement of design patent No. 16,664, 
granted April 27, 1886, to the complainants as assignées of John F. 
Martens, for a design for a cooking-stove. The claims relate to the or- 
namentation of the doors and other parts of a stove with sprigs, flowers, 
bud, leaveSj butterfly, and bird, as shown and described in the letters 
patent; also the configuration and ornamentation of the legs, substan- 
tially as shown. The défenses relied upon are that the designs claimed 
and. shown W6 not novel; that they are not inventions, nor patentable; 
that Martems was not the first prôducer or inventor thereof; and that the 
défendant ; does not infringe. The ornamentation of the oven door— 
which will serve as an illustration ôf the ornamentation of the stove, and 
avoid the necessity of setting forth the spécifications and claims partic- 
ularly — is by a séries of twigs or sprigs, extending from the lower rear 
corner forward and upward across the door. On the upper branch is a 
flower of rose^like form. The Ipwer branch passes forward somewhat 
under the handle of the door, and depending from it is a bud; to the up- 
per rear side of the branches is a bird, and on the lower branch a butter- 
fly; but theleading feature of the ornamentation is the particular branch 
with stems and flowers as above described. The défendant has put in 
évidence quite a number of designs, ail of date prior to complainants' 
patent, and claimed to be in anticipation thereof. Prominent among 
thèse are the "Jewel Range," a Détroit stove, and the Vedder patent. No. 
609, granted November 8, 1853. In ornamentation of the oven door of 
the Jewel range is found a séries of twigs or sprigs extending from the 
lower rèar, oprner forward and upward across the door. On the upper 
branch is a flower of rose-like form, and the lower twig or branch passes 
forward somewhat under the handle of the door. In ^ word, the descrip- 
tion abpve oi the ornamentation of the complainants' stove — which is 
taken in the main from the spécification of the patent — would answerin 
the particulars ,àbove for a description of the ornamentation of the Jewel 
range. In addition to the points of resemblance already stated, the 
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ground of the oven-doors of both stoves is pebbled, both doors are swelled, 
and both hâve broad, buffed edges ail around, except on the rear. But 
when the doors themselves are placed side by side, as was done upon 
the hearing, the différence between them is at once plainly apparient, 
even to a casual observer, The same may be said of the Vedder stove, 
and of ail the other alleged antieipating déviées. Now, what is the 
proper test of the validity of a design patent? The statute (section 4929, 
Rev. St.) authorizes, among other things, the granting of a patent to any 
person who bas by bis own industry, genius, efforts, and expense in- 
vented and produced any new and original design for an ornament to be 
cast on any article of manufacture, the same not having been known or 
used by others before his invention oi production thereof, or pateuted or 
described in any patented publication. The design must be new and 
original, and an invention. But there need not be a great invention. 
That is not essential to the validity of any patent. The statute must 
bave a construction teasonable, and at the same time favorable to its bén- 
éficiai opération. As was said by the court in Simpson v. Davis, 12 Fed< 
Rep. 145, the resuit of the industry, genius, effort, and expense em- 
ployed must " be a single ornament which, taken as a whole, can be con- 
sidered to be the erabodiment of a new idea in ornamentation. The 
amount of thenoveltymay besmall, but the effect of the ornament must, 
to some extent at least, be new. The ornament may in this sensé be 
new and original, although ail the forma used in its composition are old 
aûd well-known forms of ornamentation." Take, in this connection, thé 
foUowing extract from Perry v. Starrett, 8 Ban. & A. 489: 

"In Qorhatn Oo. v. White, 14 Wall. 511, it was held that to constitute in- 
fringement of a design patent the designs must be so similar as to appear to 
ordinary observers to be the same, and that they need not be so near alike as 
to appear to be the same to experts. It would seem to foUow that, to constir 
tute a new design that wonld be patentable as such. it must be so différent 
from ail others existlng before as to appear to be such to the same class of or- 
dinary observers." 

Applying the tests suggested by thèse quotations, it is quite clear that 
the design patented to complainants displays invention, and that it is not 
anticipàted by any of the designs produced upon the hearing by the de- 
fendant. It is not a mère aggregation of parts, as claimed by the défend- 
ant, not only for the reasons already suggested, but also because, as tes- 
tified for the complainants, it is "a conventional design." And in this 
very respect it displays invention. It differs essentially from the earlier 
designs in that, instead of being substantially copied from nature, it is 
the embodiment of a new and original conception; and the fact that the 
bird, the butterfly, and the bud, which, although parts of the design, 
may properly be regarded as accessories, are not new or original, does 
not sustain the elaim that there is a mère aggregation of old and well- 
known parts; nor does it invalidate the patent. 

With référence to the défense that Martens was not the first inventor, 
it is sufficient tosay, witboutgoing into détails, that it is not supported 
by the évidence. 
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The question of înfringement alone remains to be consîdered. The 
defendant's design omits the bird and the butterfly, and in other but 
miner détails is différent from the complainants', but the gênerai ap- 
pearance and effect of the two are the same, and bring the defend- 
ant's design clearly within the rule laid dovvn in Gorham €o. v. White, 
cited awpm. The suprême court saj' in that case that the acts of can- 
gress which authorize patents for design contemplate not so much util- 
ity as appearance, and that "the law manifestly contemplâtes that giv- 
ing certain new and original appearancesto a manufactured article may 
enhance its salable value, may enlarge the demand for it, and may be 
a meritoiîious service to the public. * * * Manifestly the mode in 
which thèse appearances are produced bas very little, if anything, to 
do with giying increased salableness to the article. It is the appear- 
ance itself, therefore, no matter by what agency caused, that constitutes 
mainly, if not entirely, the contribution to the public which the law 
deems worthy of recompense. The appearance may be the resuit of 
pecuHarity of configuration, or of ornament alone, or of both conjointly, 
but, in whatever way produced, it is the new thing or product which 
the patent law regards." NoWj add to this the further considération 
taken from the décision of the cQurt in that case, that "the purposeof 
the law must be effected, if possible; but plainlyit cannotbeif, while 
the gênerai appearance of the design is preserved, minor différences of 
détail in the manner in which the appearance is produced, observable 
by experts, but not noticed by ordinary observers, by those who buy 
and use, are sufficient . to relieve an imitating design from condemna- 
tion as ap. înfringement," and we are forced to the conclusion that the 
omissions and changes in the design as used by thé défendant do not 
relieve it from liability as an infringer, nor does the faet that it used 
its own name and the name of its own stove, conspicuously displayed, 
in connection with the design. The rule is the same as in trade-mark 
cases, and in Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. Rep. 143, it 
was held that the addition of the infringer's name to à trade-mark, in 
the place of the owner's, does not , render the unauthorized use of it 
any lessan înfringement. The decree will be for the conaplainants upon 
ail the claims of the patent excepting the second and the seventh, for 
an injunction, and, under the act of February 4, 1887, (24 U. S. St. 
at Large, 387,) for the sum of 8250, and for an account, with costs. 
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Sabgent et al. v. Jeneins et al. 

(Circuit Court, N. D. New York. March 21, 1889.) 

Patents fok Inventions— Patentabilitt— Anticipation— WashBoabd Pro- 

TECTORS. 

Letters patent No. 223,338, January 6, 1880, to John M. Gorham, describe 
a protector for wash-boardB, which yields to pressure and returns to its nor- 
mal position automatically when the pressure is removed; the patentée stat- 
ing that he is not to be conflned to any particular form of device. Beld not 
anticipated by the protector of the Frike patent, -which bas not such yielding 
or résilient f unction. 

In Equity. On motion for preliminary injunction. 

Bill by Sargent and otbers against Jenkins and others, to rçstrain 
the infringement of letters patent No. 223,338, to John Gorham, Janu- 
ary6, 1880. 

William 0. Witter and Qearge H. Chrisly, for complainants. 

E. N. Dickerson and J. WaUer Douglass, for défendants. 

Wallage, J. The wash-boards which the défendants are manufactnr- 
ing embody the invention specified in the first a,nd second claims of the 
patent to Gorham; and the motion for a preliminary injunction shonld be 
granted, unless there is a serions question of the novelty of the subject- 
matter of those claims. The essential feature of the wash-board of those 
claims is a protector (to shield the operator from getting -wet) which 
yields to pressure, and returns to its normal position automatically when 
the pressure is removed. In the second claim the spring is the dévice 
which gives the elastic or résilient quality to the protector; but the pat- 
entée States that he is not to be coniined to any spécifie form of devicë, 
and Cônsequently the first claim should be interpreted broadly to include 
any wash-board having a protector, whether with or without a spring, 
which is so constructed as to bend or yield to pressure, and return when 
the pressure is removed. If the patent to Frike describes a wash-board 
having a protector that possesses this function, and yields to pressuré, 
and returns automatically on its pivot by gravi ty, the first claim is an- 
ticipated; and, as the substitution of the spring for the weight would not 
ipvolve invention, the second claim would also be invalid. The protector 
of the Frike patent, however, is not of that charaoter. Theré is no sug- 
gestion in the spécification that it is to return to its position by gravity, 
or by any instrumentality except by the h and of the operator. It is de- 
signed exclusively for a wash-board having a double face, and is con- 
structed so as to affbrd a broad surface to support the operator (andprd- 
téct him from getting wet) until he desires to use the other side of th« 
wash-board,' when, by tilting it over, he can transfer it for use upon 
that side. It belongs to the second class of protectors referred to in Gor- 
ham's patent as not embodying his invention. The Frike patent was 
before the suprême court in the suit upon the complainants' patent 
against Burgess, (9 Sup. Gt. Rep. 220,) and is referred to in the opin- 
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ion. In the opinion the court say that but for the yielding or résilient 
function of Gorham's proteot&riitjWould ,be questionable whether bis 
patent would be valid. It is fairly to be assumed that the suprême court 
did not considerthe Frike patent an anticipation of either of the claims 
of the Gorham patent, and that the court were of the opinion, that the 
patent to Gorhamwaa a valid one; The motion for an injunction is 
granted. 



SiNàBR Manuf'g Co. V. WiLSON Sewing-Maçhine Co. a al. 
{Circuit Court, N^P.JUinoia. March 18, 1889.) 

1. Patenta f61S IiiVENrrloNs-^StriT for iKPfiiKGKMBNT—ExPiRA.tioN of Patent. 

Equit3>î.^ill taike oognizance- of a suif commenced April ,8d for the iafringe- 
ment of a patent which will expire August 28th f oUowing, as nnder the equity 
rules of the fédéral courts tliere 13 afnpl.e time between thoa^.dates to answer, 
take proofè, and hring the case' to à final hearing. ' ; ' 

2. SAME— PATENTABILITY't-ANTiCipATtoK-*-8HnTiLE-CAIlRIEBS. 

The spécification in letters patent No. 57,585, August 28, 1866, to John Shal- 
lenber^er, describes a circular-shaped shuttle-carrier mounted on the end of 
aiioobmgBhBft BO-gearédaa;to giTe it au oscillatory motion. In the upper 
: periplieify qif t}ie carrier, is a reeess qf suitable si^e and.^hape to receive the 
sliùiitle, a'nd à gâte or lid Is hiaged to the side of the carrier so as when shut 
toin'oloise the shuttle, Isnd to alldw its rembval wheiï opén, the gâte being 
held iailt (slioseâ position by spriqg ;hooks. The claim is for the shuttle-car- 
rier, mads Bub^tantially as desçribed^ witb a socket nearits rim for the sbut- 
tle, aii'd' à hingëd gâte, Which cbhflnék the shuttle, and covers the bobbin, the 
gâte be'iag'pixyvided 'With' suitable âaëans for locking ànd unlocking. Prior 
i paten;tS^B})p^{e0 an, ©scillati.ng, ,8hi^tUe-holder, and pthe.rs a shuttle-hçlder 
with ^ li4 or gâte, but none ^bowed the combination; and complainant's ex- 
' ' ' péri testîmény Wàs that none ôf thèm showed the Shallènfeerger device. Dô- 

; rendant ioffered no expert testilnony. iZeM no anticipation. 
,8. Same— Imfbiîsgbmbnt — CotOEA:^i<E Change. 

It.ig but a cplorable change to hinge the gâte to an adjpining part of the 
' macMne insieàd' of to- the carrier or riin, and such change is insufBcient to 
. avoid à charge 61 infringémént. 

1 In Equjty. Bill by the Singer Manufacturiiig; Company against the 
, Wilson Se wing-MEachine Cbmpany and William G.; >Vilson. 

Q?îeM 4b 2bMîZç, for.complainaint. 

Cohvi/m é USiacher for défendants. ; 

Blodôekt, s. This is a bill; to reatraîn the alleged infringement of 
patent No- 57,585, granted Auguat 28; 1866, to John Shallenberger, for 
ani"improwement in shuttle-carrlera : for sewing-maohines," now owned 
by contplainant through mesne ' assignments, and for an accounting. 
The invention, aadescribed in the spécifications, consista of a circular- 
■ shaped shuttle'carrierj mountefiupon.the end of a rocking shaft so geared 
( aa to give au oàcillatory motion to thje .shuttle-carrier. A reeess is formed 
in thcf uppisr'periphery of the c4rriwDf sujtable size and shape to re- 
ceive thefsbuttlfey.and a gâte orJid i^ihinged to the side of. the carrier so 
las, whén BhUt, to inclose the shuttle in; its reces?, and by swinging back 
,thç gâte tcîiaUoîï,of.the:KeBp.oyalQf the. shuttle from the carrier; spring 
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hooks being provide'd for holding this gatè ih the closed positiod. Tbere 
is but one claini' iû the patentj whioh ié'- 

"The shuttle-carrîer, A, made substantially as describéd, with a soeket 
near its rim for the shuttle, and a hinged gâte, D, which contines the shuttle, 
and covers the bofebin; aaid gat© being pfovided with suitable means for look- 
ing and unloçking thesame as above setforth." , ; 

The défenses interposed are: (1) Want of jurisdiôtion in a court of 
equity from the fact that the patent was witbin about four and a half 
months of its expiration at the time this suit was commenced; (2) want 
of no velty; (3) that défendants do notinfringe. 

As to the first point. This suit was COmmenced April 3, 1883. The 
patent did not expire until August 28, 1883, so that there was ample 
time under the equity ruies of the United States courts to hâve put in 
an answer, taken the proofs, and brought the case to a final hearing dur- 
ing the life-time of the patent. In the light, therefore, of thé décisions 
in Sugar Co. v. Sugar Go., 21 Fed. Eep. 878; Dick v. Struthèrs,25 Fed. 
Rep.'l03; Âdamv. Iran Co., 34 0. G. 1045, 26 Fed. Eep. 324,— this 
is a proper case for equity jurisdiction. 

Upon the question of Want of novelty, défendants bave cited and put 
in évidence prior patents as foUows: Patent to John Zuckerman, of July 
25, 1865; patent to S. Comfort, Jr., of May 7, 1861; patent to E. Hah-y 
Smith, of April l7, 1856; patent to E. Singer, of November 15, 1859; 
patent to L. W. langdôn, of 'October 30, 1855; patent to John Hitïck- 
iey,of November 25, 1851; patent to I. M. Singer, of December 11, 
1866. No expert testimony, or opinions, are ptit into the case on the 
part of the défendants showing or tending to show that thèse patents, 
cited by the défendants, embodied or antieipated the invention in the 
patent under considération. It is true that ail thèse prior patents refer 
to shuttles.^nd the means of operating theoi, in what are known as "lock- 
stitch SôWing-tnachihès," and some of them show ah oscillating boBbin- 
holder. I hâve, however, very carefully examined thèse patents, and 
bave been unable,'fr'om my own understanding of their mode of opéra- 
tion and effect, to discover in them th^ invention covered by theShallen- 
berger patent; while the testimony, adduced on the part of the com- 
plainAnt, of a skilled expert, goes to show that none of thèse old patents 
contain or show the device.coyered by the complainant's patent. ît is 
true, I think, that some of thèse old patents do show an oscillating shut- 
tle-holdér. or bobbin-holder, and some of the others show ashuttle-holder 
with a lid or gâte to inclose the shuttle in the holder; but none of them 
seem to me to embody the combination covered by the complainant's 
patent; and, as the proof now stands, with my own construction of thesé 
prior patents, I do not find any prior patent which shows an oscillating 
shuttle-carrier with a recesa near its rim or periphery for carrying the 
shuttle,'and a hinged gâte or lid for confining the shuttle in its place 
when the machine is in opération, and for facilitating the removal of the 
shuttle when necessary, and a mode of fastening the gâte ini the çlôsed 
pofeitipnv '^ I am therefore qùite well satisjâed 'frqm the proof that no an- 
ticipatiob,of the daim of this patent is 8hown. , 
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As to the third défense, that défendants do not infringe. The f^hal- 
lenberger patent provided for the hinging of the gâte to the oscillating 
carrier or rim, while the défendants hinge the gâte to an adjoining part 
of the machine. I do not, however, consider this anything but a color- 
able change, and see no reason why the défendants could not as readily 
hâve hinged the gâte to the shuttle-carrier as to hâve hi^iged it to an- 
other part of the machine; and, as I construe the Shallenberger patent, 
I do not think that he n^essarily limited himself to hinging the gâte to 
the carrier itself, as I think it wassufflcient that the gâte should be so 
hinged as to confine the shuttle and cover the bobbin, so as to retain it 
within the recess provided in the carrier when the machine was in op- 
ération, I am therefore of opinion that the charge of infringement is 
clearly established by the proof, and a decree vvili be entered finding 
that the pa,tent is valid, and that défendants haye infringed it as charged. 

The ^uit is not only.against the Wilson Sewing-Machine Company, 
but againgt William G. Wilson, who was the président of that company; 
and the t^stimony in the case tends to show that he was not only the 
président but the chief stockhold.er and manager of the conjpany, being, 
as one of thç witnesses expressed it, "the company itself in ail respects;" 
and, as the proof now stands, I think complainant is entitled to a decree 
for damages against Wilson as well as the company, but that question 
nrny, be reseryed until the coming in of the m^ster's report upon the 
!.damages, when the défendant Wilson will be at liberty to put in proof 
on the référence to the ma^jter as to damages bearing upon the question 
of his Personal liability. 



Nationa£ Meteb Co. V. Boabd of Water'Com'bs of Ychkebs. 
(Onuit Court, S. D. New Tork. April 17. 1889.) 

1. PATBifTS POK Inventions— CoNSTRtrcTioN op Claim— Watbe-Mbter. 

TJbè water-ijieter described in letters patent No. 211,583, January 31, 1879, 
to Lewis H. Nash, is adapted from the Galloway rotary engine, which has a 
piston with projections and a cylinder with recesses more in number than 
the projections. The only piston described in the spécification is one having 
a side-rocking and rotating movement, which is due to the fewer projections 
on the çylfnder than on the piston. Held, i'haX it issuch a piston that is re- 
f erred to in the tirst claim, and such piston is an élément of it, and canse- 
quently of claims 3-6 of. reissued letters patent, February 8, 1887, to the Na- 
; : tional Meter Company, as assignée of Nash. 

2. Samb. 

The meter described in patents to James A. Tilden is adapted from another 
engine' ihVented by Galloway, (English patent December 14, 1847,) in which 
the ' projections on the piston equal In number the recesses in the cylinder, 
and the piston has neither the aideroçking nor rotary motion. In the Nash 
• meter thè ports fOr entrance and discharge are in the ends' or sides of the pis- 
ton, the ends of the cylinder act as valves, and the compound movement of 
, the pistein opens some and closes dthersof the ports so as to equalize the 
' pressure at right angles to the direction of the piston's mqvements. . In Til- 
âen'-s meter the ports are in the ends ot thé cylinder case, sb located' that the 
contact of the piston with the cyliad«rdivides «ach recessiuto ose filling and 
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one discharging passage; the piston acts as the valves, and it is essential that 
there shall be not merelywater pressure moving the piston, but additiona! 
side pressure. Hetd not tue same combination or combination of équivalents. 

In Equity. 

Suit by the National Meter Company against the board of water com- 
missioners of the city of Yonkers. 
Broadnnx & BvM, for complainant. 
lÂvermore & Fiah, for défendant. 

Wallace, J. This suit is brought to restrain infrîngement of claims 
3, 4, 6, and 6 of reissued letters patent granted to the complainant as 
assignée of Lewis H. Nash, February 8, 1887, for an "improvement in 
rotary water*.meter8." The original patent (No. 211,582) was granted 
January 21, 1879. None of the claims now in controversy were con- 
tained in the original patent. The alleged infringiug apparatus of the 
défendant is constructed tmder patents granted to James A. Tilden, as- 
signor to Hersey Bros., for "rotary fluid-meters," the first of which was 
granted August 18, 1885. The manufacture of the alleged infringing 
meters was commenced, and quite a large number of them put upon the 
market, and they were extensively advertised, prior to the filing of the 
application for the reissue of the complainant's patent, The défenses 
are non-infringement and the invalidity of the reissue as to the claims in 
controversy. The experts on both sides agrée that Nash, the inventer 
of the complainant's water-mèter, took one forni of the Galloway rotary 
engine, described in Reuleaux's Kinematics of Machinery, (translation 
of Alex B. Kennedy, published in London in 1876,) and made improve- 
ments upon it, which were necessary to adapt it for practical use as à 
water-meter, and thèse improvements were meritorious and valuable. 
At that time it was well known that steam and water engines, whether 
rotary or reciprocating, could be used as meters to measure the flow of 
the fluids which pass through them, and varions forms of both descrip- 
tions had been used as meters. The patent of Nash states that it is con- 
templated to use the apparatus as a motor (engine) or as a pump. Be- 
sides the rotary engine thus described, Galloway patented another form 
of engine, (English patent to Galloway of December 14, 1847.) The 
experts agrée that Tilden, the inventor of the defendant's water-meter, 
took the form of the Galloway engine of this patent, and made improve- 
ments upon it which were necessary to adapt it to practical use as a 
water-meter. What each did was to supply the arrangements of ports 
and discharging spaees necessary for the spécial form of piston and cyl- 
inder-charaber employed in the respective Galloway engines in order to 
couvert the engine into a practical water-meter, adding also a registering 
device, to operate by attachnient to the piston. In the kinematie en- 
gine there is à piston with projections, and a Cylinder with recesses, but 
the rjcesses of the cylinder are more in number thàn the projections of 
the pistoo; while in the engîoe.of the QaUoway patent the piston has the 
same number of projections as the cylinder has recesses; In the kine- 
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inatic engine the, piston has à side-rocking movement across the center 
of the cyUndé.r; p,p6n' éycûessive lîear jpg, pdiûts, made by the contact ofa 
projection on the piston with a recess in the cylinder, or conversely, and 
the piston rotâtes upon its own axis, so that each projection visits suc- 
cessively each recess of the cylinder; while the piston of the Gallôway 
engine has neîthèr thé side-rôcking nor the rotary motion, and each pro- 
jection of the piston always opérâtes in connection with one particular 
corresponding recess in the cylindef aiid never leaves that recess. 

The description of the apparatus of the complainant's patent is pre- 
ciseJy the same in the original and in the reissue. In the reissue, how- 
ever, there is a disclaimer of the coin bination of déments shown in the 
Galloway patent. In the original patent ail the eight clainis except the 
first were for combinations in which: a piston revolving about its center 
was an élément. The disclaimer of the reissue seems to bave been in- 
serted upon the theory that the first claim of the original did notspecify 
such a piston and was sufficiently broad to include the combination of 
the Galloway patented engine. The newclaims in the reissue were 
doubtléss intended to cover inventions of which this combination is a 
part. Although the language of the first claim did not expressly spec- 
ify such a piston, it does not seem apen to fair doubt that such a piston 
was a necessary dément of that ciàim. A brief référence to the language 
of the spécification suffices to ehow that such a piston was a necessary 
élément of the first daim of the original patent, and must be read into 
it and ail the new daims of the reissue now in controversy. The pis- 
tiOn is described in the spécification as 

.-^"Adapted to hâve an eccentric or slde-rocking motion across the center of 
a cylinder-chambèr,, to efifect its division at two or moré points intorecei\ ing 
'ànd discharglng spaces. • ♦ * With tliis eccentric or side-rociijng action 
the piston also revolves around its OWn center, and both thèse moverneuts 
are effected by the relative shape of the piston and cylinder, and by the direct 
action of the water upon tlie piston, for, as the piston rocliB fiom one bearing 
.point to another directly across ihç center of the cylinder it is at the saine 
tim.e revolved to effect the nieasurenient of the water passing into and from 
thé eylinder spaces. * * * The piston, lî, is arriinged for opération 
"Wltlùn the cylinder, and the bearing or çontacting surfaces of tliese parts are 
^forihed by àlternate recesses and projections of such form Or conliguration as 
ït(} àllow of the rotation of the piston, not only upon its own axis, but around 
.and acrossthe center of the cylinder; and the space within the cylinder ni ust 
.^e of such form, and sufficiently larger than the piston, to allow it to hâve tliis 
eonjpbund motion. * * * The compound motion of tlie piston and the 
cohtrattinur dividing points, are due to tiie fact that tlie piston has one or 
ïnore less points of projection Ihaii tiie cylinder. * * * The function of the 
vàlvb is to regulate the flow of watèr in and out of the spaces of the cylinder 
'îb Sùch manner as to pi'oduce the compound rotation and cross-movenient of 
the piston; and this fonction can be made operative whether the valve be ar- 
.ranged within the piston, as described, or separatefrom aud connected with 
lit; it heing only necessary tliat the motion of tlie valves should be controlled 
by the çompoundl motion of the piston in any arrangement., * * * I hâve 
desci-ibed that the piston shall ha vé thé compound motion described; but it is 
obvious that thé piston iuay be'JSxed.'ahd thëcyliuder made to hâve the rela- 
tive compouiid motion." 
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The only piston described in the spécification, and consequently the 
only one which could hâve been referred to in the-firstclaim of the orig- 
inal, is one having the side-rocking and rotating movement which consti- 
tutes the compound tnotian of the spécification, which is due to the fact 
that the piston has one or more less points of projection than the cylin- 
der. Unless such a piston is an élément of each of the new claims of 
the reissue now in controversy, the reissue as to those claims must be 
held to be invalid. The defendant's meter does not hâve such a piston, 
and therefore does not infringe any of the claims. 

It is insisted for the complainant that the Galloway kinematic enpne 
and the Galloway patented engine were well-known équivalents for each 
other, and that Tilden raérely added to the latter the auxiliary devices 
added to the former by Nash, This proposition does not seem to be 
correct. Th« two forma of the Galloway engine are essentially difierent, 
and necessitete a différent construction and arrangement of the co-bper- 
ating devices to adapt thèiii to efficient use as watef-meters. The îtiven- 
tions of Naah and Tilden commence upon différent lines. and resuit in 
a combinatioh having à différent mode of opération. Thô timé;àhd or- 
der of coiitj'olling the valves differ in each, and r^uire a différent ar- 
rangement of the valve ports with référence to the valves which open and 
close them. In Nash 's meter the ports for both entrance and discharge 
of watér are in the ends osr sidés of the piston, ■Whiléiû Tilden'étïie ports 
are not in the piston, but in the ends or heads of the cylinder case^ and 
are 60 locîated, that the contact of the piston with the cylindér divides 
each récess info one filling and one dischargingjpassage. In thé former 
the ends of the cylindér act as the valves; in the latter the pistpn itsçflf 
■ acts as the valves. In Nash's meter the rotafy and side-rocking or com- 
pound movement of the piston opens some and éloses Others of thé î)pr|ts 
in succession, in such a manner as to equalize. the pressure of tlie w'ater 
at right angles to the direction of the movements ôf the piston; In Til- 
den's metér it is an essential feature that theire shàljl be not merely wa- 
ter-prëssure which moves the piston about the cylinder-chamber, bût ad- 
ditional Bide pressure, which, in Nash's meter, must be avoided, and it 
is only because it has a pressure of water not found in Nash's inetér thàt 
it is bpérâtive at ail. It is unnecessary to dwell ùpon the other différ- 
ences between the two meters which might be poiiïted out. It suffices 
to say that, notwithstanding the very ingenious exposition of the. expert 
and counsel for the complainant, the theory that the two rûéters èmfaody 
the Bàme combihatioû cannot stand. The bill is dismissed. 
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GrORDON et al. V. Wardee et al, 

Same V. Champion Machine Co. 

Same ». Whitely et al. 

Same v. Hoôver et al. 

{Ovreuit Court, 8. B. OUo, W. D. May 8, 1889.) 

1. Patents for Inventions — ÔONBTBucTroN op Claim — Qbain-Bindino Db- 

VICB. ' 

In View of the proceedings in the patent-oflace before, the issae of letters 
No. 77,878, May 18, 1868, to James F. Gordon, for improvements in grain har- 
Testers, sijbwing that the flrst claim of the flrat applicaliob; which embraced 
broadly the feature of a binding' devioe capiable of adjnstment in the direc- 
tion of the length of the grain in order to bind the bundle at or near the cen- 
ter, was required tp be and was limited, as allowed, to tbe binding arm, capa- 
ble of adjustmeirt in the direction of the length of the grain, in combination 
■wjth an automatic twisting device, substantially, etc., and, in view of the 
prior State of the art as shown by prior patents, suoh claim must be limited 
to the spécifie combination embodied in it, including the rake as an élément, 
and cannot be enlarged so as to cover ail binding devices adjustable to sepa- 
rate machines. 
8, Same— Anticipation. 

If 80 enlarged, tl^e daim would be Void, as being antîcipated by the Watson, 
Eenwick & Watson patent. No. 8,088, Mav 13, 1851; Watson & ïienwick pat- 
ent. No. 9,930, Jnne 6, 1853; the patent to S. S. Hurlbut, No. 7,938, dated 
February 4, 1851; the A. Shervvood patent, No. 81,540, granted Septemberl4, 
1858; and the patent issued to Allea Sherwood, Augast 30, 1859; but, as thuB 
restricted. it is not so anticipated. ' 
8. Same. 

But the patentée is not entitled to the beneflt of the doctrine of équivalents 
or tbe libéral construction allowed to pioneer inventions. ^ 

4. Same— Infbingbment. . ' 

The adjustable featuré of certain parts of a grain harvester cannot, in the 
ligbt of the art as disclosed by prior .patents, be treated as substantially the 
same thing as an independent binding mechanism, adjustable as a whole,with 
ail its parts flxed àud unadjustable, simply because such binding device is 
used in connection with grain harvesters; and such an independent binding 
machine does not, when so usedi^infringe the flrst claim of the patent. 
6. Same- Anticipation. ., 

Such an adjustable and independent binding device could not anticipate 
the flrst claim of the Gordon patent, nor is the Gordon invention an antici- 
!pation of such a device, as thé same is described in the Carpenter patent. 

In Équity. 

Four suits by Joljn H. Gordon and others agaînst Benj. H. Warder 
and others, the Champion Machine Company, Whitely, Fassler & Kelly, 
and Abel Hoover and others, to restrain the infringement of a patent. 

Esek Cowen, Geo. B. Selden, and Siem & Peck, for complainanta. 

Parkinson de Parkinson, for défendants. 

Benj. F. Thurston, for the William Deering Company. 

John R. Bennett, for the Minneapolis Harvester Company. 

Before Jackson & Sage, JJ. 

Pbr Curiam. Without setting ont in détail the facts in the above- 
entitled causes, which were heard together, and in each of which the 
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question is narrowed down to tte single point whether the firet claim of 
letters patent No. 77,878, for certain "improvements in grain harvesters," 
issued May 12, 1868, to James F. Gordon, is infringed by the attachable 
and adjustable binding-machines used by the several défendants in con- 
nection with this harvester. The conclusions of the court, after a careful 
examination of the évidence and full considération of the questions pre- 
sented, are the foUowing, viz.: 

1. That in view of the proceedings which took place in the patent- 
office, before said letters patent No. 77,878 were granted, as diselosed in 
the file wrapper and contents, showing that the patentée was required to 
and did narrow and limit the broad claim of bis first application cover- 
ing and enibracing the broad feature of a binding device or inechanism 
capable of adjustment in the direction of the length of the grain in order 
to bind the bundle or gavel at or near the center by confining and restrict- 
ing said claim, as finallyallowed.to" the binding arm, N, capable of ad- 
justment in the direction of the length of the grain, in combination with 
an automatic twisting device, substantially as and for the purposesset 
forth;^ âhd în view of the state of the art as shown in the prior patents 
bf Watson, Eenwick & Watson, No. 8,083, dated May 13, 1851 ; of Wat- 
fion &' Eenwick, No. 9,930, dated June 6, 1853; ofS. S. Hurlbut, No. 
7,928, dated February 4, 1851; of A. Sherwood, No. 21,540, granted 
September 14, 1858; and of Allen Sherwood, No. 25,308, issued August 
30, 1859. Said first claim of said letters patent No. 77,878, alleged to 
be infringed by détendant, mùst be limited and confined to the spécifie 
combination embodiedtherein, and described in the spécification, includ- 
ing the rake as an élément of said combination, and cannot be properly 
enlarged or broadened as a pioneer invention, as urged by counsel for 
compiainants, so as to cover any and ail binding devices or mechanism 
which are made adjustable to separate and independent harvester ma- 
chines. 

2. That, if not so limited and restricted, said letters patent No. 77,878 
were anticipated by the patents above mentioned, and therefore void. 

3. Thit as limited and confined to the spécifie combination therein 
described, said first claim of said letters patent is valid, but compiainants 
cannot, under said claim, invoke in behalf of this patent the doctrine of 
équivalents, or the libéral construction allowed to pioneer inventions, so 
as to broaden said claim, and thereby practically make it cover what the 
patent-office had once rejected, with the patentee's acquiescence. 

4. That under this view of the proper restrictive construction to be 
placed upon said letters patent, or the first claim thereof, it neither an- 
ticipâtes the S. D, Carperiter patent, nor was it anticipated by said Car- 
penter's patent. Said Carpenter's patent and invention embodies the 
adjustable and independent binding mechanism sueh as défendants gen- 
erally usé ànd employ in connection with their grain harvester. 

5. That the défendants' binding machines, which are entirely separate, 
independèhl, and distinct from the grain harvesters, although so con- 
structed as to be attached to said harvesters, and made adjustable so as 
to bind thé gàvel eentrally, do not, when so used, infringe the first claim 

v.38F.no.7— 38 
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of complaînant's sajd patent No. 77,878. The adjustable feature of cer- 
tain parts of a single coijibined machine or grain harvester cannot, in the 
light of the art as (disclpsed in prier patents, be treated or regarded as the 
same or substantially the same thing as an independent binding-mech- 
anism, adjustable as a whole, with ail its parts fixed and unadjustable, 
simply because sucb binding device is used in connection with grain 
harvesters. 

6. That the biUs in the above-entitled causes should each be dis- 
niissed at complainant's costs, and it is accordingly so ordered and ad- 
judged, 



Qbant c. Walteh. 
((^eùit Court, S.i>. Mui Tork. May 4. 1889.) 

1. PATmiTS roB Invbntïows— Silk Skhins for Dteing. 

Letters patent No. 267,193, issued to complainant November 7, 1882, for "im- 
proyements in the, art of reeling and winding silk atid other thread," contaia 
two Claim^: (1) "A fik'élii pf silk or other thread wound ùpon a réel diagon- 
ally from aide to side^ in the màntier described, and laced back and f orth 
acroBS itsiridth to prpgerve its f orm, Bubstantially, " etc. ; (8) " the çombination 
of the lacing with a wi4e ^keiqçf silk or other thread in which the strands 
are diagonally crossed; substantially, " etc. The ïorm of skein desèribed in 
the patent was.wellkno^n[ but the method of dyeiug and -winding- silk by 
the use of that form of skein had; neyer been thpughtof unjtil complainant 
employed it and described it inthis patent, stating that thé lacin'g " constitutés 
the chief point of my inVeàtion, and is what préserves the skein in its sha^ie, 
and prevents its becoming ëntadgled in the process of dyeing." JSeld, that 
the daims f ail to cover tlfeinvention,. and the patent is void. 
,2, Same— DiscLAiMBB. ! 

It would be of no avail to disclaim the skein except for use in the process 
of dyeing, as that would not change the patent into one for the process, which 
is what the invention consists of.- 

In Ëquity. 

Bill for infringement of patent, filed by James M. Grant against Rich- 
ard Walter. 

Wm. Edgar Simmàs, for complainant. 
jHenrj/ Grosse, for défendant. 

Wheei,b5, J. This suit i^ brought upon letters patent No. 267,192, 
dated Noyember 7, 1882, apd grapted to the qra.tor for what are çalled 
in the patent 'Hmprovements in tb? art of reeling ^nd winding silk and 
other thread," and which are stated tbere tO;r^at©"to a nov'el rnannèr 
pf winding silk or other threa^ upo'^ ''he reeïs iri; a reeling-machine, pre- 

. paratory tp its being dyed," and tpconsist "in winding the silk or other 
thread upon the réel in tbefprm pf a widebq,nd, in which the thread 
crosses frpm side tp side as it is wound, spme^hat in .the manner now 

, empjoyed, .but sp arranged as not tofp^'m. single fkeinsby passing pne 
layerpyer the other. I prefer to havethe.thread cross in fiye-sixths of 
one reyplutipn o^ the réel, althpugh other proportions wW answer. \yhen 
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tliè required quantity hasbeeù wbund, I lace the skein or band, before 
it is removed from the réel, in one or more places, generally on opposite 
sides of the réel, eo as to divide it into a nutnber of parts and hold it in 
its flat or band-like condition. This lacing constitutes the chief point 
of my invention, and îs what préserves the skein in its shape and pre- 
vents its becoming entangled in the process of dyeing. After lacing, the 
skein is removed from the réel, and passes into the hands of the dyer. 
After winding in the manner above described the skein is so laid, one 
thread crossing the othei*, thatits texture is more open, even, than the 
small skeins wound in thfe ordinary manner, and, although muchlarger, 
the dye easily pénétrâtes to every part, and insures a uniform color. The 
several threads cannot become matted together, as with the ordinary 
skein, wound in the customary manner." The utUity of the invention is 
set forth as that by means of it "a great saving is made in the expense 
of manufacture, the waste of silk is greatly reduced, and less skill is re- 
(juired in the winding after the dyeing, thereby dispensing with the high- 
priced, skilled operàtives now eûiployed upon this work." There are two 
claims: 

"(1) A skein of silk or other thread wound npon a réel diagonally from side 
to side, in the manner described, and laced back and forth across its width to 
préserve its form, substantially as set forth. 

*'(2) The combinatiun of the lacing with a wide skein of silk or other thread 
in which the strands are diagonally crossed, substantially as described." 

According to the évidence, silk isformed by the silk-worm into co- 
cooiis, which are soaked in a suitable bath, and the filaments of silk 
are Unwound from the cocoons, and wound into skeins on réels or 
ewifts. In thiis shape it fomis the raw silk of commerce, and is im- 
ported into America in large quantities. In manufacture the raw silk 
is ungumméd; dried to a sufficient degree; and then, in skeiu-form, 
put on swifts, from which it is wound onto spools or bobbins; then the 
silkj according to the use to which it is to be put, is further doubled, 
in which opération it goes from spool to spool; is twisted, in which 
opération it goès again from spool to spool; and, when of sufficient size 
as to number of threads and of condition as to twisting, is reeled from 
the spool or bobbin into skein form. In this skein form it iâ dyed. 
Theterm "winding" means thechanging of the silk from the skein form 
to its form on a bobbin or spool, and by "reeling" is meant the putting 
of the silk into the skein form. Before the orator's invention the skeins 
for dyeing were made up of several small skeins of threads wound 
without being crossed. Thèse smaller skeins were difficult to separate 
and Btraighten after the opération, and skilled operàtives were required. 
The orator's method produces a form of skein in which a larger quan- 
tity of silk can be reeled than by the old method. It requires less skill 
on the part of the operative to réel the silk, and a large part of the waste, 
inséparable from the old method, is prevented. There appears to be 
a saving of about 40 per cent, in cost over that by the other method. 
After the skein has been dyed, it can be wound without parting, thus 
dispensing with the work of parting that required considérable skill 
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and expérience în the other method of manufacture. Tb» évidence 
also abundantly shows that raw silk was reeled diagonally into broad 
skeins, and laced across for convenience in handlingand transportation, 
before the orator's invention, but more closely, and not for the pur- 
pose of handling in the opération of dyeing. The great advantage of 
that form of skein for that purpose does not appear to hâve been known 
before. What the orator invented was the method of dyeing and wind- 
ing silk by the use of that form of sliein in the opération, and not the 
skein itself. That, being known before, was not patentable as such, even 
for a new use. RaUroad Co. v.Truck (h., IJO U. S. 490, 4 Sup. Ct. Rep. 
220; Miller v. Forée, 116 U. S. 22, 6 Sup. Ct. Rep. 204. Theprocess of 
using it in dyeing and winding was probably patentable. Cochrane v. 
Deener, 94 U. S. 780; The Téléphone Cernes, 126 U. S. 1, 8 Sup.Ct. Rep. 
778. He appears to bave a patent for what he did not invent, and not 
to bave one for what he did invent. The looseness in winding and dif- 
férence in size of ,the skeins made use,of in the.praçtice of the orator's 
invention are soraewhat relied upon to upbold the patent for the skein; 
but they are not mentioned in the claims, and are no more covered by 
them than the process is; and, if they were, theae .différences in degree 
merely would not seem to be patentable, Esteyv. Burdett, 109 U. S. 
633, 3 Sup. Ct. Rep. 531. The spécification makes many références. to 
the use of the skein in the process of dyeing, and this bas been urged as 
forcibly as it could be as a ground for upholditig the patent for such à 
skein in use in that process. But the claims aïe for the skein merely as 
a product, and they rigidly control. Burr v. Duryee, 1 Wall, b^l; James 
V. Campbell, 104 U. S.! 356. The orator offers tpdisclaim the.ekeinex- 
cept for use in the process. of dyeing, but that would not change the pat- 
ent into one for the process. The patent for the skein would still be void, 
and the process of using it be still free from the patent. This ia not: like 
Cummings' patent for a set of artificial teeth, made inadefined manijer, 
which was held to cover as well th« processas the product. Smith v, Vvl- 
canite C&., 93 U. S. 486. The skein of this patent is not:. the, product, 
and is not new. The product is the wound skein of dyedsilk. Thia 
skein is merely put to a new use in the process of produoing that; and 
when that is produced it is not différent from the wound skein of dyed 
silk produced in the former mode, and would not seem to be patentable. 
MacKay V. Jackman, 12 Fed. Rep. 615. The invention of the orator is 
80 meritorioùs and: valuable that the conclusion that the patent does not 
and cannot be made to côver it bas been reached with reluctance, and 
only after much considération of àll the grounds urged in favor of an op- 
posite resuit. Let there be a decree dismissing the biU of ciaoïplaint, 
with Costa. 
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DuEBEB Watch-Casb Manuf'g Co. V. Dalzell et aU 
(Œreuit Court, 8. D. Nm T<rrk. May 14, 1889.) 

1. Patents foh Inventions— Assignment— Notice. 

Where it was agreed that certain inventions should be complainant's prop- 
erty, and be pateuted for its beneflt, and where défendant knew that the in^ 
ventions were in use in complainant's factory, and that the Inventer made 
them while an employé of complainant, and défendant made no inquiries as 
to whether complainant claimed any right to use the inventions, but took an 
exclasive license from the inventer, défendant ischargeablewithconstructive 
notice of the rights of complainant. 

2. Same. 

D. stated that certain inventions of his were made before he was einpioyed 
for complainant, and the first products for complainant were made with his 
own âppliances. He vyas employed by complainant to experiment with réf- 
érence to the subject of the inventions, was given several months time. and 
f u'rnished with âppliances, ànd accomplished the desired object by devicès 
: whichhadbeen previpusly used for analogous purposes. Çlomplainant'spres- 
ident testifléd that D. suggested the patenting of the inventions for complain: 
jftùt's beneflt, sayîng that if complainant would pay the6xpensehe(0.) wanted 
nothing forhimself. P testitted that he suggested that the inventions were 
worthy of patents, and he would obtain patents, but could not then spare the 
money, and that the président said that he (D.) could hâve what money he 
*wantèd, and should be protected as if he had used his own iaonéj.' Though 
D. remained in complainant's employment several monthsafter the principal 
patents were Qbtained, no attempt to agrée, deflnitely as to their respective 
rights was made. The expense of procuring the patents was not chargéfl by 
complainant to D. Complainant's allégations as to the agreementia différent 
Buits w;ere somewhat at variance, and its président respOnded evasively to 
Bome of the interrogatories. &ld, that complainant was eutitled to the pat- 
ents. 

In Equity. 

Bill by the Dueber Watch-Case Manufacturîng Company against ï)al- 
2ell and the Fahys Watch-Case Company. 

John H. V. Arnold and Jamea Moore, for complainant. 

Bmoman & Bouoman, (^Edmund Wdmore, of counsel,) for the Fahys 
Watch-Case Company. 

Wallack, J. The défendant Dalzell and the Fahys Watch-Case Com- 
pany having filed a bill against the complainant for infringement of two 
patents granted to Dalzell for inventions in apparatus fpr mannfacturing 
«ores for watch-crowns, the complainant interpoged a plea ftVerring in 
substance that prior to the making application for the patents it was 
agreed between Dalzell and the complainant that the inventions should be 
the property of the complainant, and be patented for its benefit. There- 
after the complainant filed this bill against Dalzell and the Fahys Watch- 
Case Company, the exclusive licensee under the patents, to compela con- 
yeyanceof the patents toit, together with three other patents subsequently 
granted to Dalzell for other improvements in apparatus for iiiakjng parts 
of watch-cases. The case présents the issue of fact wbetber. snob an 
àgreement was made between Dalzell and the complainant^, aadi ifiitwas 
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made, whether the Fahys Watch-Case Company had knowledge of tlie 
agreement, or of facts Buffident to charge it with notice. "^ 

The question whether such an agreement was made between Dalzell 
and the complainant dépends. whollynponoraltestimony, and primarily 
upon that of Mr. Dueber, the président and principal stoekholder of the 
complainant, on the one side, and Mr. Dalzell upon the other. Pueber 
testifies that in the spring of 1885 Dalzell suggested the advisability of 
pàtenting the inventions for the benefit of the complainant, stating that 
if the Company would pay the expense of getting the patents he would 
not want anything for himself. Dalzell testifies that he suggested to 
Dueber that bis inventions were worthy of patents, and he was goiug to 
patent them, but that he could not spare the money for doing so at that 
time; whereupon Dueber, in substance, told him to go on, that he could 
hâve what money he wanted, and should be protectèd as though he had 
used his owû money to obtain the patents. The théories of the respect- 
ive parties are such that one or the other of thèse statements must be ac- 
cepted as substantially true, and there is no middlé ground upon which 
the testimony of thèse two witnesses eau be reconciled with a différent 
contract. Either there was a distinct understanding that the patents 
were to be obtained excJusively for the benefit of the Dueber Company, 
or there was one that they were to be obtained exclusively for the benefit 
of Mr. Dalzell. 

In the eùdeaVor to arrive at the truth the record has been thoroughly 
studied, and it would: seemto be quite useless to discuss the testimony 
of the various witnesses in détail. Not only the main issue, but ail the 
collatéral issues, and the leadiiig facts which bear upon them, are in- 
volved in a sharp conflict of testimony. The conclusion is reached that 
the version of Mr. Dueber is the true one. The more rational version 
of the facts is that the inventions were made by Dalzell while he was in 
the employ of the Dueber Company, after he had been working for seiv- 
eral months upon thein as a tool-maker, pursuant to the instructions of 
the Company, and atits. expense, in the effort to perfect what its 
méchanical superintehdeht had begun, but had laid.aside for a more con- 
venient time. It must be assumed that until Dalzell had perfected the 
dies and forces for making watch cores they had not previously been 
used for that purpose. Nevertheless, the use of such devices for analo- 
gous purposes was so well known as to be a matter of judicial notice; 
and it is not unreasonable to suppose that an intelligent mechanic like 
Dalzell, skilled in the particular calling, who was directed to experimeht 
with that spécifie end in view, supplied with the neCéssary appliances, 
and given several months in which to do it, would succeed, as he did, 
in adapting dies and forces to the new occasion in tèhich they were to be 
employed. Dalzell accomplîshed what he was expécted to accomplish, 
and what he was paid todoi By this it is not ineaht to suggest that 
what he did was not invention, but it is of some significance in explàin- 
ing tvhy, when Dalzell , suggested pàtenting theihvèntiôns, he did tiot 
make any claim for Cbmpeiisation; why the compa'ny, although wîllidg 
to incur the expense of obtaining patents, did not expect to pay him 
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for them; why no formai agreement was made at the time it Was con- 
cluded to patent the inventions; and why, during the several months he 
remained in the employ of the Company after the principal patents were 
obtàined, no attetopt was made on his part or on the part of the Com- 
pany to corne to a definite understanding about their respective rights. 
The Company paid ont abont $500 to the patent soliciter for his fées and 
expenses, and the fées of the patent-office, in patenting the inventioiis. 
Thèse items were not charged to Dalzell, but went into the gênerai ex- 
pense account of the company. Dalzell was irresponsible, and it is al- 
together unlikely that the company would hâve incurred this expense 
without any attempt tô make terms with him if its officers had not un- 
deretood that the: patents were to belong to the company. This view of 
the facts of course discrédits the integrity of Dalzell as a witness. His 
honesty would not necessarily be impeached because his testimony as to 
what took place between Dueber and hîmself in respect to the arrange- 
ment for patenting the inventions is not accepted as correct. Circum- 
stances are discloéed in^the record which suggest that when he found the 
company was willing to incur the expense of patenting the inventions, 
or soon after, he began to think he ought to be remunerated for what he 
had donc, and subsequently pursuaded himself that the complainant was 
treating him unfairly in this respect. It would be quite consonant with 
comnion expérience if hè'thétiiconvih'ced himself that thé company had 
promised him compensation, and came honestly to believe that some 
such conversation hdd ôceurïed as ihàt which he bas dètailed. But he 
asserts thathe had perfected the inventions .which are the subject of the 
first two patents before he fintereil the service of the complainant, and 
he testifies that the first wateh-crown cores produced by him for the 
Dueber company were niade With his own dies,. forces, and other tools, 
brpught inl» ithe factoiy by his brother, Rudolph Dalzell, who came 
there to work in the fall of 1883. There is no satisfactory testimony in 
the case which substantîates thèse assertions, and the circùmstantial 
évidence, $a weU as the, direct évidence, seems convincing! to the con- 
trary; His conduct at the time of leaving the service of the company 
was disingenuous anid disloyalj and militâtes against his own belief in 
his. pretensions. If at the time hé had dîstinctly claimed that the 
patents were his property, or he was entitled to be paid for his inven- 
tions, ànd had taken thè 'position that he would not remain unlesa some 
satisfactory arrangement was ruade with' hira by the coin pany, there 
would be less reason for suspecting his integrity and good faith. 

The circumstance haa not beenpverlooked that the terms ofthe agree- 
ment, as alleged in the i)ill, deipart somewhat from those. alleged in tha 
plea of the complainant to the bill of Dal?ell and the Fahys Watch- 
Case Company; nor hâve the evasive answers been overlooked of Dueber 
himself to son^e of thequestirons shich were prppounded to hipa- Thèse 
matters, as well.açi the testimony of the many witnes^es for. the défend- 
ants tendinç to cprroborate DftlzeU's ve^Bipnof the facts, bave been duly 
considered. ;' Theicase is ojnç in vyhich- dififerenVmind? çaay well reach a 
«ontrary opiftioo o|;th%ffl.«rit?»i -.lï^everth^less, the invprp^iQp originally 
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derived at the hearing of the cause, adverse to the theory that the in- 
ventions werepatented for the benefit of Dalzell, bas ripened into a con- 
viction after a critical examination of the record. 

When the Fahys Watch-Case Company employed Dalzell, and ac- 
quired a license under the patents, its ofiScers knew that the inventions 
■were in useat the factory of the complainant, and that Dalzell had made 
the apparàtus there for making the crown cores while an employé of the 
complainant. Its officers entertained the negotiations with Dalzell at a 
time when they supposed he was still an employé of the Dueber Com- 
pany. Theymadeno inquiries of the Dueber Company, nor even of 
Dalzell himself, to ascertain whether the complainant had or claimed to 
hâve any right to use the inventions. Under thèse circumstances, upon 
the authority of Prime v. Manufacturing Co., 16 Blatchf. 453, (decided 
in this circuit,) the Fahys Watch-Case Company is chargeable with con- 
structive notice of the complainarit's rights, and must be held responsi- 
ble to the extent of the knowledge which its officers might bave ob- 
tained by making inquiry. Â decree la ordered for the complainant. 



Seibebt Cylinder Oii>Got Oo. v. The William Powell C!o. 
ICHreuit Court. $. D,OAio, W. D. May 4, 1889.) 

1. Patents pou Inventions— Licbnsbs—Constbuotioit. 

The Seibert Oil-Oup Company, as owner of certain patenta, încludîng pat- 
. ont No. 138,343, granted to John Gates, and the Détroit Lubricator Company 
entered into an agreement that neither should sae the other or its agents un- 
der any of the patents then ôr thereafter to be owned by it. and that neither 
should imitaië the styles or shapes of lubricators made by the other, and that 
in considération of the payment of certain royalties by tîie Détroit Company 
the Seibert Company would not proseoute the Détroit Company, its agents 
or vendees, for any infringement bf the Nicholas Seibert patent, which was 
oWned by the Seibert Company, and which it alleged the Détroit Company 
had been.and was infringing. Seld, that the contract did not give the Détroit 
Company an exclusive license to use the Gates patent;. 
S. Samb— Action pob Infeingement— Evidence. 

In an action by the Seibert Company against a llcensee of the Détroit Com- 
pany fer an infringement of the Gates patent, a contract by which the Seibert 
•Company had released certain purchasers from the Détroit Company from ail 
claims on account of their use of lubricators, to which contract neither the 
Deiroit Company nor the licensee défendant waS a ))arty, is inadmissible. 

In Equity. Action for infringement of patent. 
<■ Edmund Wetmore, J. H. Saymmid, and Feck & Eéctor, for complainant. 
Gem-gel. Murray, fov deiendaxit. 

Sage, J. The complainant sues as assignée for infringement of pat- 
ent îîo. 138,243, granted to John Gates, 29th of April, 1873, for im- 
p!*ovements in lubricators for steam-engines. The validity of the pat- 
ent, althotigh denied in the answer, is not contestèd. The lubricators 
manufactured aud sold by the défendant contain the complaiûant's in- 



SEIBERT CYLIKDER OIL-CUP CO. V. THE WILLIAM POWELL CO. 601 

vention. The défense rests solely upon the following facts: December 
1, 1883, the complainant and the Détroit Lubricator Company (which 
was the owner of patents claimed to anticipate complainant 's) entered 
into a contra et that neither party should sue the other, or directly or 
indirectly authorize suit against the other, or its agents or vendees, 
under any of the patents then or thereafter to be owned by it; that 
neither should imitate the styles or shapes of lubricators made by the 
other; and that, whereas the Seibert Company was the owner, in whole 
or in part, of certain letters patent granted to Nicholas Seibert for im- 
provements in lubricators, and the Seibert Company claimed, and the 
Détroit Company denied, that the Détroit Company bad infringed and 
was infringing the same, the Détroit Company should thereafter pay roy- 
alties, as specified in the agreement, to the Seibert Company, so long as 
the Seibert Company should perform its covenants and stipulations, and 
during the life of the agreement, which was to continue in force until the 
expiration of the Seibert patents; and in considération thereof the Seibert 
Company agreed not to molest the Détroit Company, its agents or ven- 
dees, by suit or otherwise, for any alleged infringements of said Nicholas 
Seibert patents, outside of the New England states. The Seibert Com- 
pany also agreed not to authorize the use of the Nicholas Seibert patents 
outside of the New England states, except as above. This agreement 
amounted to a license to the Détroit Company, and it included the Gates 
patent. OU-Oup Co. v. Lubricator Co., 34 Fed. Rep. 216. The défendant 
is a licensee of the Détroit Lubricator Company. The license, upon its 
face, is limited to patents owned by that company. The lubricators 
manufactured by the défendant, although différent in style and shape 
from that shown and described in the Gates patent, and from those made 
by the Seibert Company, are nevertheless infringements of the Gates 
patent. The contract of December 1, 1883, does not grant to the Détroit 
Company an exclusive license for the manufacture or use of the Gates 
patent. That feature of the contract appears only in the stipulations 
relating to the Nicholas Seibert patents. This conclusion disposes of the 
«ntire défense. The contract in évidence between the Seibert Company 
and the Western Railroad Association cannot avail the défendant. The 
Détroit Company and the défendant are alike strangers to it. It is only 
an agreement by the Seibert Company to release upon terms the railroad 
companies composing the association from any and ail claims on account 
of their use of lubricators purchased from the Détroit Company or from 
its suocessors, assigns, agents, or licensees. This view of the case ren- 
ders it unnecessary to consider whether the contract of December 1, 
1883, between the Seibert Company and the Détroit Company has been 
rescinded. A decree will be entered for the complainant, for an injuno- 
tion and account. 
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Thomson a oi.' ». Smith & Gbiggs Manct'g Co. dt ai. 

(Oireuit Court, JD. ConnecHeuU May 17, 1889.) 

Patents POB Invbntioks— Infhingembntt— OvEBSHOE BucKi/B. 

daims 1, 2, and 8 of lettera patent No. 836,857, to J. J. Unbehend, dated Sep- 
temberlS, 1886, are for the tongue of a bucklè for overshoes, hinged between 
two plates, and guards across the édg«s of the plates lu front and rear of the 
hinge-pin of the tongue. The invention was an improvement on Unbehend's 
prior patent, No. 805,410, Septembeip 16, 1884, which was for a buckle having 
a tongue hinged between the leaves of a double flexible plate by a cam-shaped 
hinge-pin entering between the plates, and having its bearings in transverse 
recesses closed in front. The improvement consisted in the guards to retain 
the hinge-pin in place, and to prevent latéral displàcement of the plates in réf- 
érence' to éàch other. In defendant'S buckle the inside edges of the lower 
plate are turned upward, and forur flanges, in eacb of whieh a notch is made, 
opening upward, and the Ijaterally-projecting pivots of the tongue rest in the 
notches as théir bearings. ' i7«ra, that'the guards in the tTnbehend bucklô 
must be in addition to the hinging devlce, and, as thete are no guards in ad- 
dition to tlie hinging device in defendant's buckle, there is no infringement. 

In Equity. 

Suit by Judson L. Thonison <fe Co. agaînst the, Smith & Grriggs Man- 
ufacturing Company and another. 

Oeorge W. Hey and WiUiam E. Simonda, for plaintifiFs. 
George E. Terry, for défendants. 

Shipman, j. This is a bill in eqùity to restrain the défendants from 
the alleged infringement of letters patent No. 326^357, dated Septem- 
ber 15, 1886, to Jacob J. Unbehend, for an improved spring-clasp or 
buckle for "Àrctic" overshoes. The opinion upon the motion in this 
case for a preliminary injonction reoited the first five claims of the pat- 
ent, contained a description of the pàtented and the defendant's devices, 
stated wherein the patented device was an improvmént upon that de- 
scribed in the patentee's earlier patent, and pointed out what was thought 
to be a radical différence between the buckles which are the subject of 
thfe controversy. 32 Fed. Kep. 791. It will not be necessary to re- 
J)eftt the descriptive part of thèse détails. 

Upon tlîis hearing, the validity of the fourth and flfth claims was not 
tirged. The sole question is that of infringement df the first three claims, 
and the décision of the question rests upon the construction which shall 
be placed upon them. The first and broadest claim is in thèse words: 

"In a clasp, the toiigue hinged between two plateâ, and guards acroas the 
«dges of the said plates, in front and rear of thë hingé'pin of the tongue^ sub- 
stantially as andfor the purpose set fortli.'' j. 

The plaintiff contends that the only limitations to be placed upon the 
literal meaning of this language and of kindred language in the two other 
claims are that the two plates are to give spring action to the tongue, 
and that the hinge-pin is to be cam-shaped. Thus construed, or, in 
other words, if it is immaterial how the tongue is hinged between the 
two plates, whether in bearings like those of the patented buckle, or 
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whether the so-called guards are themselves the only bearîngs, the de- 
fendant's buckle is an infringement. The; invention was an improve- 
ment upon Unbehend's patent. No. 305,410, dated September 16, 1884, 
which was for a bucklé having a tongae hinged betwéen the leaves of 
a double flexible plate by a cam-shaped hinge-pin entering between the. 
plates, and having its bearings in transverse recesses closed in front. 
The same patentée had also ailother patent, No. 336,769, dated Febru- 
ary 23, ,1886, but which was applied for on May 26, 1885, before the 
application for the patent in suit, which was also for a buckle having a 
hingê-pin which had its bearings in similar recesses between two super- 
imposed plates. The improvement described in the first three claims 
of patent No. 326,357 consisted in the addition of guards across the 
side edges of the flexible portion of thèse plates to retain the hinge-pin 
in its proper bearings in the plates, and also to prevent latéral displaee- 
ment of the plates in relation to each other. The spécification says: 

"In order to prevent tfie hinge-pin, m, from slipping eut of the dépres- 
sions or bearings, 6, b, I arrange guards, r,r, across the edges of the flexible 
portions of the plates adjacent to the openings, a, a, and respectively in front 
and rear of the hinge-pin, said guards being formed of lips," etc. 

From the history of the invaition, and from the language of the spéci- 
fication, it is plâîn that the expression "the tongue hinged between two 
plates" means by a separate hinging device, which holds the tongue inde- 
pendently of the guards. The tongue is hinged, if there were no guards. 
The guards are in addition to the hinging devices, and are to protect 
and hold the tongue in its bearings. This Was the précise improvernent 
for which the first three claims of Noi 326,357 were granted, and it is 
not importa,nt that TJnbehend had previously made a buckle in which 
the bearings for the tongue were formed in notohes eut in the uptnrned 
edges of the bottom plate, with the tongue lying betweeft the plates, for 
that form of buckle he discarded, because, in japanning, the japan 
flowed between the plates, and thereafter adopted the transverse closed 
recesses and the guards, and in the patent now under considération, de- 
scribed as his improvement, the guards which prevented the hinge-pin 
from slipping out of the recesses. The reason why, upon this construc- 
tion, the defendant's buckle is not an infringement, is stated in the 
former opinion. In the complainant's buckle the hinging device must 
be separate from the guard. In the defendant's buckle the pin is hinged 
in notches, which are the only part upon which the hanging of the lever 
dépends, and there are no guards in addition to the hinging devicea. 
The bill is dismissed. 
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Smith v. Thomson d al. 

{Oireutl Court, N. D.Nea Torh. May 6, 1889.) 

Patbntb tob Invbntioiîb— Otbrshob Clasps. 

Letters patent Nos. 303,547 and 808,596, issned to Edward 8. Smith Ang-jtlS, 
1884, for improvements in spring-clasps, used principally on arctic o-fcriJnoes, 
having a spring-seated holding-lever, which is adapted to he thrown open or 
closed by means of the Angers, are void for lack of patentable novelty Prier 
to his improvements spring-clasps composed of a base-plate, spring, and 
swinging longue were well-known to the art, and there is no invention In 
hinging the tongue to the so-called spring-arms, instead of to the base-plate, 
or in Substituting flat bearings for round bearings. 

In Equity. 

Bill for infrîngement of patents, filed by Edward S. Smith against 
Judson L. Thomson and John Hunter. 

Charles E. MitcheU and George E, Terry, for complainant. 
Oeorge W. Hey, for défendants. 

CoxE, J. This is an action of infrîngement, based upon two letters 
patent granted to the cotnplainant August 12, 1884, for improvements 
in spring-clasps, and numbered, respectively, 303,547 and 303,596. 
The applications were filed April 25, 1884. The fifth claim of 303, 647 
is the only one alleged to be infringed. It is as follows: 

"(5) In a spring-clasp, the coinbination withthe base-plate of spring-arms, 
S, S, formed and attached separately to said plate, substantially as described." 

The invention relates to th'at class of spring-clasps which are used prin- 
cipally on arctic overshoes, and "which are provided with a spring-seated 
swinging holding-lever, constructed so as to engage with a holding-loop 
or slotted attaching plate, and secure or release the same as said lever is 
closed or opened." The spring-arms are made of spring métal, and in 
shape conform to the base-plate, which also may be of spring métal. 
They hâve their forward ends curved to form pivot-sockets. Although 
this is thie form shown in the drawings, the spécification suggeststhat thé 
sockets may be formed on the holding-lever and the pivots on the arms. 
In September, 1875, a patent was granted to Sylvanus Lyon for a clasp 
intended foi* use on pocket-books. It shows, in a spring-clasp, thecom- 
bination with a base-plate of spring-arms, formed and attached separately 
to said plate. The claim is as follows : 

''The combi nation of the frame, A, hinged clasps, 0, and springs, D, D, 
substantially as and for the purpose set fort h." 

The différence suggested between Lyon's device and the device of the 
fiilh claim is that the spring-arms of the former are not provided with 
pivot sockets. On the 22d of July,'1884, a patent — No. 302,448 — was 
issued to the défendant Thomson for a shoe-clasp, the application being 
filed March 4, 1884. It shows a base-plate formed from a métal blank 
having an extension of sufficient leugth to be rolled up to embrace a 
hinge-pin. The tongue, provided on the underside with a cam, is hung 
on this pin. To the base-plate is riveted a spring-plate provided with 
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spring'àrms which operate to control the longue, but thèse anus do not 
show pivot sockets. The second and third claims of No. 803,596 are 
the oriy ones itl controversy. They are as folio ws: 

"(2) A Spring-clasp, ttie swinging lever whereof is provided with flat-sided 
pivots, and the base with corresponding seats or bearings, aubatantially as de- 
scribed. 

"(3) The combination with the arms, 3, having flat seats or bearings, 5, of 
the swinging lever having flat pivots, and a supporting spring, substantially 
as described." 

The improveinents covered by thèse claims "relate to that elass of 
clasps which hâve a spring-seated holding-lever that is adapted to be 
thrown open or closed by the manipulation of the fingers. Such clasps 
are especially useiul as fastenings for overshoes, pocket^books, and like 
articles." The clasp consista of three parts, — a base-plate, a tongue, and 
a spring, by which the tongue is controlled. The tongue is provided 
with rectangular pivots to rest in similar seats. The pivots are formed 
by leaving them in the condition in which they are when eut from the 
Sheet-metal. The fiât surfaces thus left are suited to rest snugly upon 
the flat bearings of the sockets. The complainant concèdes that, prior 
to his improvement, spring-clasps composed of a base-plate, a spring, 
and a swinging tongue were well known in the art, but he confines the 
invention to the single feature of providing the lever with flat-sided piv- 
ots, and the base with corresponding seats; and this he insists was new 
and patentable. In 1875 Louis Messer received a patent for a fasten- 
ing for pocket-books in which the swinging lever is provided with flat- 
seated pivots, and is so arranged that by the action of the spring the 
hook is firmly held in two différent positions, — open and shut. In 1876 
a patent was granted to Louis Prahar for a pocket-book fastener, consist- 
ing of a base-piate, a swinging tongue, and a spring to hold the tongue 
in place, both when fastened and unfastened. In the same year a patent 
for a similar clasp was.granted to Daniel M. Read. In 1878 another pat- 
ent was granted to Prahar for a spring-clasp for pocket-books and other 
articles, consisting of a base-plate, a tongue, and a spring to operate the 
tongue so as to hold it securely when ciosed and when opened. King 
and Hammond obtained a patent for a spring shoe-clasp in 1879. The 
tongue bas flat, or nearly flat, pivots, and when opened or closed is held 
by the spring. In June, 1882, a clasp very similar to the patented 
clasp was made under the direction of the défendant Thomson, and in 
June, 1883, it was shown to the complainant; the only appréciable 
différence between this and the complainant's device being that in the 
former the tongue, though it has flat-sided pivots, bas not flat seats or 
bearings upon which the pivots rest. Various other patents and exhib- 
its are introduced showing shoe-clasps so similar in appearance and opr 
eration thaï only a careful examination discloses a différence in minor dé- 
tails. The art was far advànced when complainant's patents were issued. 
The field was, at best, a iimited one. 

The défenses are anticipation and lack of patentable novelty. Infringe- 
nsentof the daims of No, 303,696 is denied. 
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In vîew of thé : fiucts .disclosed by < the ; record H is ftought that npne 
of the claims covers: a patentable invention. ICO produce the devices 
shown and described involved structural changes merely, not above the 
intéllectual capacity of jthe mechanic. In the first patent the tongue, 
instead of being hinged to the base-plate, is hihged to the so-caUed 
spring-arms. In the second patent flat bearings hâve been substituted 
for round bearings. In neither patent is a néw principle involved, or a 
new resuit aceompliéhed. The devices of the complainant may work 
better, perhaps, and may be improvements on what preceded them, but, 
with the art crowded to repletion with similar structures, it cannot be 
held that changes so inconsiderable invoïve invention. Collins Co. y. 
Coes, 47 0. G. 523, 9 Sup. Ct. Rep. 514; Brewinti Co. v. Gottfried, 128 
U. S. .158^ 169, 9 Sup. Ct. Rep. 83; Flow Co. v. Kingman,A& 0. G. 
1107, 9 Sup. Ct. Rep. 259; Harwood v. Railway Co., 11 H. L. Cas. 654; 
In re Blandy,! MacArthur, Pat. Cas. 662; Kirby y. Beardsley, 6 Blatchf. 
438; Sangster v. MUler, Id. 243; JTncœ v. Murtha, 9 Blatchf. 205; Oluett 
y, Clafiin, SO Fed. Rep. 921, and cases cited. . ; 

Although the décision may well be rested upon the lack of patentable 
novelty, a few words upon the question of infringement may, with pro- 
priety, be added. The defendaiits' device consists of a clasp formed of 
two flexible plates having each two arms. Between them is hung a 
Bwinging tongue with flat-sided pivots, which rest in corresponding recr 
tangular dépressions in the spring-arms of the plates. Thèse plates are 
secured together by a métal slrap. When the tongue is moved by the 
hand the square pivots are turned and pry apart the free ends of the 
spring-arms. Although, broadly speaking, this deVice embodies the él- 
éments of the claimsof No. 303,596, the mode of opération is essentially 
unlike that of the patented clasp. It is différent in resuit, in appear- 
ance, and in the construction of the parts, which are not substantiaUy 
like those described in the patent. The tongue of the défendants' clasp 
has no end or cam resting upon and supported by the extremity of the 
spring, and constituting a bearing for the spring. The spring described 
in the patent is not found at ail. The ouly spring action in défendants' 
device is that caused by prying open the jaws of the plates when the 
square pivots of the tongue are turned. When the clasp is locked with 
the slotted plate the strain cornes, not on the flat side of the pivots, but 
on the edge. The spring-arms do not operate to produce a leverage in 
holding the tongue in position when subjected to thia strain, as does the 
spring of the patent. There is no strain tending to force the arms apart. 
The line of draft is against the ends of the rectangular bearings, in which 
the pivots fit snugly. 

As to patent No. 303,547, although the défendants' experts deny in- 
fringement, theircounsel expressly admits that "if the patent is valid it 
is. unquestionably infringed." Infringement of No. 303,596 is strenu- 
ously denied by experts and côunsel alike. If a broad construction can 
be placed upon the claims there will be no difiiculty in finding infringe- 
ment. But if, upon any theory, the claims can be sustained, it would 
seem that they must be restricted within such exceedingly narrow limits 
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that infriogement of No. 303, &96, at least, is by no means free from 
doubt. There is little room for monopoly in this art. The language of 
Mr. Justice Beadley in Bragg v. jPïteA, 121 U. S. 478, 7 Sup. Gt. Rep. 
978, seems peculiarly applifcable. In dealing with a somewhat similar 
structure he says : 

"One would hardly suppose that a patentable invention could hâve been 
made in relation to this little device. But many patents hâve been, and prob- 
ably more will be, granted. * * * It is obvions from the f oregoing review 
of prier patents that the invention of Bristol, if bis snap-hook contains a 
patentable invention, is but one in a séries of improvements ail having the 
same gênerai objecl and purpose; and that in construing the claims of his 
patent they must be restricted to the précise form and arrangement of parts 
described in bis spécification, and to the purpose indicated therein." 

See, also, jFliSa- V. Yentzer, 94 U. S. 288; Sharp v. Mesmer, 119 U. S. 
631, 7 Sup. et. Rep. 417; McChrmick v. Talcott, 20 How. 402; Burr v. 
Duryee, 1 Wall. 6B1', RaUway Q). v. Sayles, 97 U. S. 564. 

lïie bill 1)9 dismissed. 



Myebs v. Thelleb a ci. 
{dreuit Court, 8. D. 2f^ew York. May 7, 1889.) 

1. Teadk-Marks— Imitations. 

Défendants use a bottle for bitters 'which bas the pecultar form, color, 
round shoulders, and short neck of complalnants' bottle, with a label con- 
taining the words "Theller's Celebrated Stomach Bitters," a monogram of 
the letters "A. T. " in place of the picture of St. George and the dragon, used 
by complàinants, a black Shield below the tnono^am greatly resembling 
complainants' shield, and below the shield an imitation of the lettering upon 
the gennine label. SeM, an imitation well and designedly calculated to de- 
ceive. 

S. Same— EvTDBNCB— Former Stjrr. 

The fact that one of the défendants was in 1870 engagea in manufacturing 
imitations of the goods, labels, and trade-marks now manufactnred and 
owned by, complainants, and was then successfuUy sued therefor, is imma- 
terial, and the record of that suit, which was oSered only for the purpose of 
showing that fact, is èscluded. _ . 

In Equityi Bill to enjoin infringement of trade-mark, etc. 
A. H. GÎarke and James Wataon, for complainants. 
Meyeir Auerback, for défendants. 

' ShipmAN, J. ' The bill allèges that the complainants, Hostetter and 
Myers, are partners doing business at Pittaburgh, Pa., under the firm 
namè of Hostetter & Co., and are engaged in the manufacture and sale 
of a médical èompound known as "Hostetter'sStotnaoh Bitters," and very 
extensively dealt in throughout the United States and. other countries. 
That prior to the formation bf thçir partnership said ^Hostetter's Stom- 
ôch Bitter8''T»OTe made and sold bysaid David Hostetter and George W. 
Smith, partiièi!B^ as Hostetter '<fe Smith, at saîd 'Pittsbungb, for aboat 80 
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years contînuously. That said David Hostetter, about 1852, ofiginated 
a peculiar form of bottle, with round shoulders and short neck, and 
well adapted to the particular manner of putting up, packing, and ship- 
ping said bitters. That said '' Hostetter's Stomach Bitters" were by said 
Hostetter & Smith manufactured with great care and skill, and are still 
so manufactured by the complainants; and that, owing to their excel- 
lence, they hâve acquired a wide réputation as a valuable médicinal com- 
pound. That they hâve expended large sums of money in acquiring the 
right to the exclusive use of the trade-marks, stock, and good-will which 
formerly belonged to said Hostetter & Smith. That the manner in which 
said "Hostetter's Stomach Bitters" hâve been by their predecessors, and 
still are by them, put up and sold is as follows: The bitters, when 
manufactured, are put into said bottles, which are square, of uniform 
size and color. Labels are pasted upon the reverse sides of said bottles. 
One label consists of the pictorial représentation of St. George and the 
dragon, and the symbol of a black shield, which appear in the center 
below the words "Hostetter's Celebrated Stomach Bitters," and above a 
tiny note of hand for one cent, signed "Hostetter & Co." It contains 
other words and letters, ail being surrounded by a double embossed bor- 
der. The label for the reverse side is printed in gold or gilt letters, con- 
taining directions for the use of the bitters, etc. That the said défend- 
ants Arnold Thellsr and Cornell Th aller, partners as A. Theller & Son; 
Henry H. Thomas, and Paul J. Félix and Patrick H. Cody, partners 
as Félix & Cody, — combined and confederated together to defraud the 
complainants. That they are engaged in a scheme to put upon the mar- 
ket and palm ofif upon the public a préparation 6î their own, which is 
actually sold as and for the complainants', not only in bulk, but in bot- 
tles. That the bitters made and sold by défendants resemble the com- 
plainants' bitters in color, taste, and smell, to mislead and deceive pur- 
chasers and consumers. That said imitation bitters are compounded by 
the défendants Arnold Theller and Cornell Theller in New York city. 
That they place the same in bottles resembling complainants' bottles to 
an extent well calculated and intended to mislead and deceive thé un- 
wary, and which do so mislead and deceive. That they also'purchase 
the empty bottles once used by complainants, and refill the same with 
said imitation bitters, and cause them to be palmed ofF as and for the 
genuine bitters of the complainants, and having the original labels and 
trade-marks thereon. That they also sell and cause to be sold or dèliv- 
ered by the défendant Thomas said imitation bitters in bulk, by the gal- 
lon, in jugs, and demijohns, marking the same "Hostetter's Bitters." 
That said défendant Thomas fuirnishes said imitation bitters to défend- 
ants Félix & Cody, who place the same in said bottles which once con- 
tained the genuine bitters of your orators; and that said Félix & Cody 
sell the same as and for the genuiney asserting that the said imitation are 
not an imitation, but are the genuine bitters of the complainants, when 
they well kno w that the same are made by said Theller & Son ; and that said 
Theller '& Son and said Thomas supply many others with said imitation 
bitters in bulk and in bottles, both the genuine bottles of tbe complain- 
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ants and bottles resembling ;them, to an extent calculated to mislead and 
deceive, and which do actually mislead and deceive purchasers and con- 
eumers. The prayer is for an injunetion against making or selling an 
article of bitters in imitation or pupporting to be Hostetter's bittérs, or 
resembling the same in color, taste, and smell; or with using the ijame 
"Hostetter's" in connection with bitters not made by the compl^inants; 
and from making use of the complainants' empty bottles by placing 
therein an article of bitters not made by them; and from selling or ofFer- 
ing for sale an article of bitters in bottles resembling the complainants' 
bottles, to an extent calculated to deceive; and from using any label or 
trade-mark which resembles the complainant's label or trade-mark to an 
extent calculated to deceive, or which does deceive, and under which de-_, 
fendant's bitters are sold as and for the complainants; and for further 
relief. Thomas and Félix & Cody permitted the bill to be taken pro 
confessa. David Hostetter died after the bill was filed. The Thellèrs 
took no testimony. 

The averments of the bill respecting the long-continued manufacture 
by Hostetter & Co. and their predecessors of "Hostetter's Stomach Bit- 
ters," its popularity, wide réputation, and extensive sale, the character 
and continued use by the fîrm of Hostetter & Co. and their predecessors 
of the described trjide-marks, and the ownership of the trade-marks, are 
true. The peculiar form and amber color of the bottles, and the pecul- 
iar appcarançe, character, and distinguishing features pf the labels, which 
hâve been uniformly used upon the bottles are well known as designat- 
ing the article which is manufactured by the complainants, and as giv- 
ing notice who were the producers, and the article has a réputation de- 
rived from the care or skijl of the manufacturera. The trade-mark is 
one of large pecuniary value. It was registered three times în the pat- 
ent-office in the name of some one of the complainants' predecessors, and 
in 1888 in the name of the complainants. The bill allèges a fraudu-. 
lent and unlawful use of the trade-mark by the défendants, or some of 
them, in three ways: (1) By the combination of ail of them to palm 
off upon the public as Hostetter's bitters, by means of the fraudulei^t 
use of the plaintiffs' trade-marks, an imitation article compounded by 
the Thellèrs, which is sold or delivered by said Thomas to said Félix & 
Cody, who place thç same in geniaine Hostetter bottles, and sell tl^ie 
same as and for genuine Hostetter bitters, knowing that it is made by 
the said Thellèrs; (2) by the acts of the said Thellèrs in placing their 
imitation article in empty, genuine bottles, and selling the same as a 
genuine article; and (3) by the acts of the said Thellèrs in placing their 
imitation article in labeled bottles which resemble and imitate the com- 
plainants' labeled bottles, and are intended to deceive purchasers, and 
which do so deceive. There is abundant proof that the TheUers bave 
been wont to sell an imitation article, by the gallon, to Thomas, who is 
a peddler of bitters among retail liquor dealers in the city of New York; 
vhat he has fumished the same article, by the quantity, to Félix & Cody, 
who placed it in genuine Hostetter bottles, and sold it as Hostetter bit- 
ters, knowing that it was an imitation article. There is no évidence 
v.38F.no.7— 39 
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that the Tiiellers knew that it was being fumished to Félix & Cody, and 
nb adéquate évidence that they were combining with Thomas to cause 
the article to be plâced by any onè in genuine Hostettér bottles. They 
sold it to him iri bulk, and probably believed that the saloon-keeper 
wôuld sell it as^entiine; but tliei'e is np adéquate proof that it was de- 
livered to Thomas for that known and prearranged purpose. The al- 
leged conspiracy bétween them and Thomas and Félix & Cody is not 
proved. There is no évidence ofactual sales by the Thellers, or of act- 
ual possessibh by them for sale or use, of imitation bitters put up in 
genuine Hostettér bottles. They deny in their swom answer the use by 
thêm pï atiy bottles théretofore used by the complàinants. The hearsay 
testiraony which refeated ThomâS'and Pathenheimèrs' déclarations, and 
Whîch wa^ 'objected to, is inadmissible. A persôn who acted for the' 
tinle being as a détective, testified that Cornell Theller, when he was 
clérk for hts fatber, Arnold Thelîer, and in the business of such agençy, 
and in a transaction then depending, in reply to a business inquiry re- 
sï)ecting thé purchaseof Hostettér bitters said that his father was ac- 
customed to sell bitters in Hostetter's bottles as genuine Hostetter's bit- 
ters, but that they did not HàVe àny àt présent, but told the inquirer to 
sëndinlater. At another tinie, it is testified that he told an employé 
of the coiiiplainanté whô was also acting as a détective, that he (•Cornell) 
could sell him an imitation of Hostetter's bitters, but that the only^ 
way in which ît oôuJd be sold to simulate the genuine article was to put 
it in genuine bottles, à£d he had nô bottles at that tlme. At another 
timé itis testified that hé saîd'td the same witness that he was not then 
sdling the genuine bottles, though he piight hâve sorae at some future 
time. In view of the absence bf' proof of actual sales in Hostettér 
Ijottles br' of thé pbssessioti of Hostettér bottles, of the déniai in the 
answer pf the use pf genuine bottles, and of my lack of confidence in 
the accufàcy of the report of the first conversation, for I do not think 
that Cornell Theller woUld be likely to make to a stranger such a bald 
disclosure 6f his father's character as a counterfeiter, I am of opinion 
thatthe alleged salé by the Thellers of their spurious article in genuine 
Hostetter's bottles is not adéqùately proved. 

The third question of fact is in regard to the Thellers' imitation of 
tïlè complàinants' trade-màrk. Arnold Theller told a witness that he 
had an article of his owiï known as "Theller's Stomach Bitters," in bot- 
tles of the same size and gerieral character as the Hostettér bottles; that 
it could bé disposed of as Hostetféi^'s bitters. A bottle of bitters is pro- 
duced in évidence, which bas thé peculiar form, color, round shoùl- 
ders, and short neck of the Hostettér bottle, havingalabel containîng 
ttéwords "Theller's Celebrated Stomach Bitters," a' monogram of the 
létters ''A. T." in place of the pititiii-e of St. George and the dragon, a 
bl'ack shield belpw thé mbnograin,' \^hich greatly resembles the com- 
plàinants' shiéid,' and belbw the shîéld an imitation of the appearance 
of' the tiny lettering upon thé genuine label. A former employé of Ar- 
nold Theller, though, a very unwilling witness, testified enough to show 
that Theller's bittets were bottled in thèse bottles thus labeled. The 



shape and color of the bottle, the shield.iand the général appe^raîicf i of 
the label, are well and designedly adapted to deceive the ordinary pur- 
chaser in the ordinary course of purchasing the artiçlp in a snij^ll quan- 
tity for immédiate use. ^T!he gênerai effect is to make the piijpbaser ' 
suppose that he is drawing bis supply from a Ilostetter bottle, while; 
spme of the détails of the label differ froin those of the genuine label. 
If the oral admission of Theller was not in the case, it would be difficult ; 
to conceive why the peculiar shape and the shield and the gênerai style, 
of the label were used, unless the object was to imitate the plaintiffs', 
trade-mark, and so deceive the purchaser, while at ;the same time;the| 
purchaser is enabled upon careful inspection of the bottle to see that it, 
is an imitation of the genuine artide. From the admission of Theller, , 
it is obvious that bis purpose was to deceive the public, and the testi- 
mojiy shows that the resemblance was adéquate to accomplish the pi:^r- 
pose. The exceptions taken to the testimony at folios 45, 137, 145, 147, 
and 364 are sustained. The record and decree, dated May 5, 1871, in 
the case of Hostetter & Smith against Arnold Theller and others, in the 
circuit court of the United States for the district of Nebraska, whjçh 
were offered pnly for the purposes named in folio 257 , are exclud^ «pop 
the ground that the fact that Arnold Theller was engaged in 1870 in 
manufacturing imitations of the goods, labelsj and tradje-marks now man- 
ufactured and pwned by the complainants, and was successfuUy sued 
therefor, is not material to the issues in this case. Let ther^ be a decree 
which shall enjoin Arnold Theller and Coruell Theller against the use, 
of any labels or trade-marks made in colorable and deceptive imitation 
of the labels and trade-marks of the complainants, and from the use of 
any bottles made in imitation of the botÙes made or used. by the com- 
plainants to which shall be attached labels or trade-marks made in col- 
orable and deceptive imitation of the labels and tiade-marks of the oou^-, 
plainants. 



Thb Henby Buck. 
Stokes V. The Henby Buck. 

(SittHei Court, D. South Uarolina. April 9. 1889.) 

TOWAGK— NBaMGKNCB— RaïTS. 

A tug which undertakes to tow a rait to a certain place, and wWch leavei 
it before it arrives there, witliout ascertaining whether tlie raft is made fast 
or not, and without giving any order in relation thereto, is Degl{gent> and it 
responsible where the raft is carried away by the tlde aad wind.. , ^ 

In Admiralty. 

Libel by W. B. Stokes against the steam-tug Henry Buck^tfordafliv 
âges for négligence in towfing a raft. 
J.P.K.SryanyiovWoelmU t. 
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/. iV. iVâtAam, for respondent. 

SiMONTON, J. This libel is for négligence in towing a ràft of lumber. 
Whatever doubts the older cases may hâve created with respect to the 
jurisdiction in cases of this character, the later cases hâve removed ail 
of thèse. The F. & P. M. No. 2, 33 Fed. Rep. 511. In dealing with 
the question of négligence, the tug cannot be treated as a common car- 
rier. Négligence must net only bé alleged, but proved. The Wébb, li 
Wall. 406. The libelant was under contract to furnish lumber to E. 
L. Halsey, in Charleston. He sent a raft consisting of 41 bulls from 
CoUeton county, on the Edisto river. The raft having been delayed, 
the agent of libelant, on 6th December last, sent the tug Henry Buck to look 
for it. • The tug retumed, not having found it. On the 15th of Decem- 
ber the agent of libelant called Up the tug's master by téléphone, and, 
telling him that the raft had been heard from, reqùested him to go for 
it, and bring it to Charleston. On the 17th of December the tug went, 
and found the raft at Church flats, — a part of the coast inland naviga- 
tion, aboût 15 miles from thie Stono river. The raft was in charge of an 
experienced pilot and five hands, two ôf whom, at least, had large expé- 
rience in the business of rafting lumber from the Edisto river to Charles- 
ton. Reporting to the pilot that he had been sent for the raft, and tak- 
ing it in tow, the tug-master and the tug proceeded down the stream to 
Stono river, crossed the river, and stopped at the mouth of EUiott's eut, 
a navigable stream Connecting Stono river with Ashley river. Owing to 
reasons of ho importance to this opinion the ebb-tide sets from this en- 
trance of EUiott's eut on the Stono towards the Ashley river, Rafts pass- 
ing through Without a tow enter the eut on the early ebb-tide, and float 
until they reach near the éntrance into the Ashley. There they wait ùn- 
til the vfery last of the ebb, go out into Ashley river, and take the flood- 
tide up. On the présent occasion the tide was near dead low water.: 
The tug-master ordered the hands to tie up on the bank, and then left 
to go to town. The men on the raft say that he informed them that he 
would return at high water. He says that he told them that he would 
return the next day. At ail events, hé did come back at high water, 
because, as the master says, the wind was high, and he was unéasy about 
the location of the raft. Reachingthe raft at high water, about 7 p. m., 
the tug puUed it off, and allowed it to drop down with the tide in El- 
liott's eut. The raft proceeded down the eut .with the tide, the tug fol- 
lowing until it reached a point known as Quigley's, where the tug passed 
it. The tug-master and bis mate say that the raft had stopped. Whether 
it was made fast or not they did not know. The fireman says that 
Wîhilie the t\ig was passing the raft continued to float. The three say 
that the tug-master informed the ràftsmen that he would come back the 
next day for them. Ail the raft-hands say that the tug-master told them 
to keep on down, and that he would meet them, and take hold àt the 
eûtranôe of the eut into the Ashley river. This was about half past 8 
p. M. The tug went on to Charleston. The raft proceeded to Ashley 
river. The tide was ebb, going out fast to the sea. The, raft could not 
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stop. The tug not being there, it proceeded rapidly on the falling tidej 
aided by a strong west or north-west wind, towards the bar. When off 
the Battery, two men in a small boat were sent ashore to inform the agent 
of libelant of the disaster. The rest of the men on the raft went on, and 
in response to their cries for help were rescued just before reaehing Fort 
Sumter. The raft was beached on Sullivan's island. Thelarger part 
of it, with iabor and expense, was saved by libelant. The news of the 
disaster was published in the daily papers of the 18th. The tug made 
no effort to go after the raft, or to save any part of it, and no report was 
made to libelant or his agent. The tug-master explained this by saying 
that he heard Mr. Halsey, agent for libelant, say through the téléphone 
on Tnesday, 18th, that he had had enough of the Henry Buck. Mr. 
Halsey says that he did say this, but that it was on the Friday foUow- 
ing, just a half hour before he hired the tug Maryland to tow back the 
raft. The weather on the 17th began with a gale early in the moming,' 
followed by a heavy fog and a south-west breeze, with westerly and north- 
westerly wind pretty high in the afternoon and evening. A raft lying 
in the eut ahead of this raft, waiting for the tide, as bas been described, 
passed over safely after the ebb-tide had run out. 

Thèse are the facts of the case set out in the testimony. It is fuU of 
direct contradictions on material points. The most material of thèse is 
as to what occurred when the tug passed the raft in the eut. AU the 
raft-hands were on the raft. Three of them had large expérience . in 
thèse waters. They dropped down the eut on the ebb-tide not half out,; 
with a strong west wind blowing. Unless they expected to meet the tUg 
at Ashley river, they must hâve expected the resuit which followed, 
drifting rapidly to sea at the risk of their lives. It is impossible to ber 
lieve that they did not expect to meet the tug when they reached Ashley 
river. On the other hand, the tug-master, his mate, and fireman, deny 
that the master said that he would wait for the raft as they state. Fftr- 
tunatel}"^ it is not necessary to décide this conflict. It is clear that the 
tug passed the raft, and left it; her master, who had undertaken tô tow! 
it to Charleston, andwho was in fuU charge of it, not kiiowing or stop- 
ping to know whether the raft had been made fast or not, and not hav- 
ing given any order to this effect. He left it, also, without giving his or- 
ders in such a way that they could not be misunderstood. This was. 
négligence, for which the tug is responsible. As to the amount for which 
it is responsiblcf counsel will be heard on this point, and especially aa 
to the liability of the respondent for the demurrage paid by libelant to 
Mr. Halsey under his contract with him. 
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' AiiBiNAFÉHBî-Co. V. The Impérial and The S. G. Rééd. 
; , \, (Dis^iet Court, p, bregon. MiLich 2S, 1S89.) . ' 

1. TOWAGB— CoiMSIOjr-^LlABILITT OF TuG. 

A tug, employed fcy a ship to njove lier from her anoborage in the "Wallamet 

river to a dock iû East Portland, under thé direction and cOntrol of the p.ilot 

- In charjte of the ship, Is not liable for injary cauded by à collision of such 

; vessel with anpther. In such case the tug and tow are but one vessel, and 

tliat one is the tow. 

è. Navigable Waters— Obstruction. 

. A wire cable, used aa^ guide across the Wallamet river by the ferry -beat of 

the.Aibina Ferrv Company, when held up within llj feet of the surface of 

thé water, at 18 feet from the end of the boat arid 150 feet from the shore, in 

water over 30 feet in depth, in the vicinity of the approach of Sea-going ves- 

-< sels, to the Irvirig' dock in East Portland, is a material obstruction to naviga- 

', ,,.. tion, and unlaw.f ul, unless sanctioned by the législature. • 

{ByUabui by the Court.) 

In Admiralty. 
• P. L. Wfe, for libelant. 
' Cyrus Dolph, for the S. G. Rééd. 

Edward N. Deady, for the Impérial. 

Deady, J. This suit is brought by the libelant, the Albîna Ferry 
Company, to recover damageS in the sum of $500, alleged to hâve been 
«aused by a collision of the ship Impérial, while' beiug towed by the 
steam-boat S. G. Reed, with the ferry-boat Veto No. 2. 

The facts appear to be as foUôws: -Between 1 and 2 o'clock in the 
afterhoon of September 14, 1888, Albert Betts, a Wallamet river pilot, 
wasemployed to dock the Impérial at the Irving dock, in £ast Portland, 
and for that purpose obtained from the claimant, the Oregon Railway & 
Navigation Companyj the Use of the steam-boat S. G. Reed and crew. 

The Impérial was lying at anchor in the river some distance below 
Montgomery dock, in Albina, and tô the west side of the river, Her 
length is 198 feet, and her beam 38 feet. She had just arrived from 
■Wilmington, Cal., in ballast, and was 15 feetout of water and 13 feet in. 

At the time of the collision the Veto No. 2 was being run by the libel- 
ant, a corporation formed under the laws of Oregon, under a license, as 
a ferry-boat between her slip or landing on the east side of the Wallamet, 
in Albina, just south of river lot 19, and her landing on the west side of 
the same, on lots 26 and 27, inî- the Couch addition to Portland; the 
width of the river between such laû dings being about 1 , 200 feet. North 
of the ferry-slip the river front isoccupied for about 1,000 feet by the 
Allen & Lewis warehouse and the Montgomery dock. About 100 feet 
south of the ferry-slip is Shaver's wharf, and Irving 's dock is about 350 
feet south of the same. 

In the space between the ferry-slip and Shaver's wharf is a small float- 
îng wood wharf or pontoon, with a waiting-house on it. The ferry-boat 
is run on a steel wire cable three and a half inches in circumference, and 
fastened to the shore at either end. The cable is supported by and 
passes over a sheave or block held in a hanger 18 inches above the wa^ 
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ter, which îs fastened to the under sidé of the guard on the upper side, 
and at each end of the boat, about 18 feet ffom the end of the atœae. 

The Veto, when in its slip on the east side, extends about 60 feet 
into the water beyond the dock line, and immediately bS the outer end 
thereof the water is from 25 to 80 feet deep, and deepens to the middle 
of the river. 

At the ti^ae of the collision, the cable ofFfhe end of the boat was with- 
in 10 feet and 5 inches of the surface of the water, and at 18 feet beyond, 
it was within 11} feet. 

The Reed made fast to the Impérial on her starboard side, and the 
two vessels, propelled by the wheeUof the former, and navigated as one, 
under the charge of Pilot Betts, started up stream, heading èastward for. 
the lower end of Montgomery dock. The wind was blowing from the 
east, according to the report of the signal-office, at the rate of six miles, 
an hour; and, to avoid being blown aver to the west side, the pilot pur- 
posed to keep the vessel under the lee of the docks on the east side. 

When the vessel was vdthinlOO feet of the dock line, at the lower 
end of the Montgomery dock, she was straightened up the river, and the, 
engine on thé Reed stopped to lessen the headway ; but the vessel com- 
mencing to drift to the west, at about 300 feet from the ferry-slip thc; 
engine was "started up" again, and at about 100 feet therefrom it was 
stopped again, and the vessel moved along in the direction of Irving 's 
dock at not exceeding two miles an hour. 

At this time the ferry-boat was at her east landing, under the charge, 
of a collector and engineer, who had seen the Impérial coming up the 
river, some 600 or 700 feet away, and thought, as they say, that she; 
was going to stop below them, because she was so close in to the docks.: 
There were some vehicles and passengers on the boatj apparently boundt 
west. The collector and engineer were on shore examining the condi-s 
tion of the cable and the pontoon on which the boat made its landing. 
As the Impérial came in front of the slip the engineer saw her, and be- 
ing, as he sayS, alarmed at her proximity to the ferry-boat, he jumiped 
on Ijoard, ran into the enginè-room, and commenced to work her ashore 
into the slip, which the collector says he did. 

And hère arises the disputed question in the case. It is alleged by 
the libelant that the Impérial ran on and against the apron of the ferry- 
boat and pushed it around and up strçam, until the cable broke, when 
it gave way in the direction of the shore, and allowed the ship to pass 
on to the dock. On the other hand, the claimants insist that the Im- 
périal did not strike the ferry-boat at ail, and was not, nearer to her thaii 
20 feet, but that in passing along at that distance or more in front of her, 
the keel of the Impérial caught the cable of the ferry-boat, and puUed 
the latter around until the câble parted or puUed loose from its fasten- 
ings on the bank. 

Neither the collector nor the engineer of the ferry-boat can say that 
the Impérial touched her,, because they were not in a condition to see 
whether she did or not. The collector wàs on shore, and I suppose thé 
house on the fçrry-boat obstructed his view. However, without expia- 
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nation, he saj's he could not see whetherthe ship touched the boat or not. 
The engineer was in the engine-room and could not see, but he says he 
félt a jar, whieh he thought was eaused by a collision of the vessels. 

One witness called by the libelant, Marshal Peterson, who was engaged 
in shingling a small wharf-house to the south and in the immédiate 
vicinity of the ferry-boat, says the ship struck the apron of ihe ferry- 
boat, and pushed it around. John Lund, who was called by the libel- 
ant, and was also shingling on the same house, says the ship was 15 or 
20 feet from the boat. She struck the cable, and turned the boat around. 
Arthur Bell, who was on Shaver's wharf at the time, says the ship did 
not touch the ferry-boat, and that she was between 20 and 30 feet away 
from her.' Albert Belts, the pilot in charge of the Impérial, says the ship 
was 20 or 30 feet away from the ferry-boat; and that, as the latter came 
abreast of the ship's forerigging, he saw the ferry-boat commence to move 
away, when he knew that the ship's keel had caught the cable. Heim- 
mediately gave orders to back the engine, but before the ship could be 
stopped sometbing parted or gave away, the boat righted, and the ship 
passed on. • 

On this testimony it must be found that the ship did not coUide with 
the boat, and that she passed outside of her at least 20 feet. There is 
Bcarcely any room for doubt on the subject. Peterson appears to bave 
been very much alarmed for his own safety, and must be mistaken. 

Several independent circumstances in tbe case also point to the same 
conclusion. 

For instance, the apron of the boat does not appear to bave sustained 
any appréciable injury. One of the witnesses for the libelant says it was 
twisted somo. The hanger at the outer end of the boat, through which 
thô cable passed, was tom out of the guard. Now, if the apron had 
bëen caught between the Impérial on the lower side and the cable on the 
Upper, it would hâve been seriously injured, if not destroyed. 

And, if the Impérial had so come in contact with the apron and thereby 
pushed the boat against the cable, it is not possible that the hanger by 
■which the latter was supported could hâve been puUed out. But if the 
Impérial caught the cable on its keel, 20 feet distant from the boat, and 
thereby dragged the latter around, and up stream, it is easily seen that 
the hanger might bave been pulled out or given away, as it did. 

The actual damage sustained by the occurrence is not very great. 
The injury to the boat is estimated by the manager of the libelant at 
$100, to the pontoon $25, and to the cable $200. A carpenter who ex- 
amined the boat in December says that the repairs to it, then "insight," 
Would not cost to exceed 840. The cable was parted near the end, and 
by fastening it lower down on the bank, as has been donc, it is as serv- 
ieeable as ever. Still its value is undoubtedly diminished somewhat. 
But without more explicit testimony on the subject the court would not 
be warranted in finding that its value was diminished $200 or any con- 
eiderable portion of such sum. The pontoon was not actually injured, 
but the cable was fastened to it, and thereby it was pulled out of place j 
and in getting it back it had to be more or less taken to pièces. 
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On this State of facts counsel for the ôwners of the Reed insist that the 
steam-boat is not liable for any damages which the libelants may bave 
sustained. 

The Reed was employed by the pilot of the Impérial foï the puvpose 
of towing that vessel, and at the time of the collision was in the control 
of and in the service of the ship. There is no évidence of any fault, nég- 
ligence, or misconduct on the part of the steam-boat or any one employed 
on her. 

Under thèse oircumstances the steam-boat and ship constituted but 
one vessel, and that vessel was the ship. The tug was the mère servant 
of the tow, and both were under the control and direction of the pilot in 
charge of the latter. Admitting for a moment that a wrong bas beeh 
cOmmitted, the owners of the Impérial, through their agent, the pilot in 
charge, are the wrong-doers, and their vessel is alone liable therefor. 
The owner of the Reed did not participate in thesupposed wrong, neither 
by itself nor ita servants. As well say that the wrong of a person whb 
recklessly rides anôther down in a public thoroughfare is the wrong df 
the liverymàn from whom he hired the horse. The Oreole, 2 Wall, Jr. 
512; The Sampson, 3 Wall. Jr. 14; Sturgis v. Boy&r, 24 How. 124; 2%e 
Mana Jlfartm, 12 Wall. 44; Cohen, Adm. 225, 

It is not draiied that there may be and hâve been cases in which both 
tug and tow are liable for the damage sustained by a collision. But in 
such case both participate in the management of the vessel, and the nég- 
ligence or misconduct causing the same. The ŒvilUa, and 2%e Eestks», 
103 U, S. Ô99, is such a case, 

The libel is dismissed as to the S, G. Reed. 

The liability of the Impérial dépends on the right of the libelant to 
maintain this cable in the river where and as it was, when caught on the 
keel of the vessel. 

In my judgment the cable was not slack enough, — was held too near 
the surface of the water. At 18 feet from the end of the boat, in water 
over 30 feet: deep, and in the line of the approach to public docks, it waa 
held within lli feet of the surface, when it ought to hâve been at least 
20 feet below the same. Eighteen feet from the end of the boat is 36 
feet from the point where the cable passes through the hanger, and com- 
mences to descend into the water. It ought to descend al an angle of 
hot less than 45 degrees, so that in 30 feet or less of water' it would be 
on the ground in 36 feet from the hanger, or 18 feet from the boat, in a 
horizontal line. In such case it would be safe for any vessel drawing 
not more than 20 feet of water to pass within 20 feet of the ferry-boat, 
at least when lying in or at her slip, without any spécial strain on her 
cable. 

It may be admitted that it is not so convenient to run a boat on a 
slack line as a tant one. But it must be borne in mind that there is no 
authority for obstructing. the navigation of the river with this cable, and 
therefore it must be managed, eveu to the inconvenience of the ferry- 
owners, so as not to constitute a material obstruction to navigation. 

This question has been before this court before. In The Vancmiver, 2 
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Sawy. 381, ît was cônsidered andiidismissed, with the suggestion that 
. whether a feriy-cable is an obstruction; or not mpst dépend on thecircum- 
stances of the particular case. n 

In Xadof v. Foster, 31 Fed. Rep. 827,, the court said: 
"It is not Olalmed that there is any législative authOrity for stretching this 
cable îwross th^ river, and using it asis dpne by tlie défendant, the Albina 
Ferry Company, A cable lying on the bôttom of thô riyer is pot an obstruc- 
tion to navigation, while, if stretched acrOss ator near the surface of the waier, 
it would be. Bet weeu thèse extrêmes it may dépend on circumstances. When 
a ferry-boàti running on a cable strétèhéd Ibosely acrô^s thé river, in compar- 
atively still watêr only takes the Wiiré oft the ground a few feet in the front 
and rear of it, as it passes along, no material obstFnction t^ navigation may 
, resuit.": ,,,,,., ;.,... ^ 

In Atlee V. Pocket Co,^ 21 Wall. 895, the suprême court held that a 
pier built in one side of a cbannel of the Mississippi river, as part of a 
boom for holding saw-logs adjacent to a mill, withoUt législative author- 
ity, vras unlavrful, and the person who erected and maintained it there 
held liable in damages for a collimon between it aiid a barge descending 
the river, althoUgh there was ample space for passage of the vessèl fur- 
ther out in the stream. , 

But, although the cable at the point where crossedby the Impérial was 
an unlaw fui obstruction tooaavigation, that fact would not justify the 
ipilot of thê Impérial' in wantonly or negligently running hîs vessel 
afQul of it, In such case the Impérial wùnld beheld liable for half the 
.damages sustained by the libelant. Id. 

But there is no évidence tending to show that the pilot knew this oable 
was so near the surface of the waier, or that he was négligent in not as- 
icertainifig the fect. Indeed.he statps in his testimony that he had^pre- 
içiously paaaed safely oveir ithè cable of this ierry ^ : in the same vicinity , 
at a less distance from the boat, with a vessel drawing 20 feet of water. 
■;., The use of -cables, in the raaintenance of ferries On theWallamet river 
•appears to be a great convenience, if not a iiecessity. This being so, it 
r may be said that ships and other means of navigation should be réquired, 
a as in the caJse of bridges,! to yield some portion of their abstract right to 
move at pleasure on or through the water, for the benefit of the ferries. 
. But the législature is the only authority that can be invoked for this pur- 
pose. . So long as the cable is used without the ■ sanction of the legisla- 
.:tut0, and the, court finds as a matterof facit, that in the instance before it, 
jthe cable isa material obstruction to navigation, it must give judgment 
accordingly. The libel is distriissed, and the claimaûts must bave a dè- 
cree for oostsj : 
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CoNovBft'-i;. THa- John 'S'/'IJarcy. 

New York, L. E. & W. R. Co. v. Tnii I;'L. Î^èheb. 

(Oireuit Gmtrt, S. D. ifeu) York. Mariîh 85, 18880 

"Whaeves— Ri6ht to Surroundin» Wateh. i ;. 

The fact'that a ferry -boat lays Buch a usual course as to bring her withîn 10 

or 20 feet of tbe corner of a pi'er, not itself the boundary of het slip; bugfeing 

it as closely as she can, does not give any superior right to se much of the 

water arpund the pier as may be required for the uses for whicb it waserected. 

In Admiralty. 

Appeals by both vessels from decree of district court under cross-libela, 
dividing the damages. The John S. Darcy, 29 Fed. Rep. 644. 

jB. D. JfcCfeir%, for the I. L. Fisher, cited : 

The Favorïta, 8 Blatchf. 541; The John Cooker, 10 Ben. 488; The Coïum' 
Ma, 8 Fed. Rep. 716, 25 Fed. Rep. 844; The Monticello, 15 Fed. Rep. 474; 
McFarîanàv. Lead Co., 17 Fed. Rep. 253; The FcCntmod, 28 Fed. Itep. 874; 
The Belaware, 6 Fed. Rep. 195; TAe Slgel, 6 Ben. 550, 14 Blatchf . 482; TA* 
Pavonia, 26 Eed. Eep. 110; The Manhmset, 34 Fed. Rep. 422; Fay's Case, 
15 Pick. 253; The Alahama, 1 Ben. 483; The Ariadne, 7 Blatohf. 212; Thef 
Mary T. Wilder, Taney, 567; The Farragut, 10 Wall. 3^i TAe Ariadne, 13 
Wall.47S. ^ ''.. , " . 

Geo. Beihvne Adams, for the John S. Darcy, cited : ,. , 

The Pavonia, 26 Fed. Rep. 110; The C. H. Seuff, 32 Fe(}. Rep. 237; The fret 
State, 91 U-. S» 200; The Galatea, 92 U. S. 439; the Ferry^Soctt Relief, 01- 
cott, lOi; i'he F'avorita, 18 Wall. 598; 2'AeJ[/ore«ceZ;o,15Fed^Rep.476; Thé 
Sdtùinif. Webster, 22 Fed. Rep. 171; The Ottawa, 3 Wall.;268; ««./oAra vi 
Paine, \Q How.' 563; 2*Ae Qenesee Chief, 12 Ho w. 443; Banéy \. Pàcket 
Co., 23 How. 287; The Ariadiie, 13 WM. 475; The City of Parts,Q. Wall. 
634; The Ant, 10 Fed. Rep. 294; TAe 5. B. Saunders, 25 Fifld. Rep. 729; 
6?p««ee V. SAwte, 18 How. 463. 

Lacombe, J. jThe décision of the district judge holding both; vessel^ 
in faiilt is afSrmed. Such affirmance, however, is not tO; be taken as 
an assent to the proposition that the ferry-boats at the Tv?eaty-Third 
Street ferry hâve "the exclusive use of the clear wat^ri about 108 feet jn 
width, betw^en the Twenty-Second street pier and the lower ferry-rack," 
The façt that a ferry-boat lays such an "ordinary aod usual course" as 
will bring ber within 10 to 20 feet of the corner of a pier, not itself the 
boundary of her slip, "hugging it as closely as she can," (aSc the wit- 
nesses put it,) is not sufficient to give any exclusive or superior rights to 
the occupation of so much of the water area surrounding the pier as may 
be required for the uses to subserve which it was ereoted. 3%« Mary 
J»<Hfle«, 36 F«d- Rep. 598. , , . 
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The Annex No. 3.' 

Eooo ». The Pennsylvania Annex No. 3. 

{Oi/rouit Court, E. B. Nm Tork. March 8, 188.9.) 

Admieaitt— Pkactice— MoTtoN FOR New Trial. 
■ I A motion for a new trial in an admiralty cause in tliis court cornes toc 
late if made after the term in wliicli tlie anal decree was entered 

In Admiralty. On motion for new trial. 35 Fed. Rep. 560. 
Evarta, Choate & Beaman, for libelant and appellant. 
.Goodrich, Deady & Goodrich and R. D. Bemdict, for claimant and ap- 
pelieé. 

Blatchfobd» J. In tins case a decree dismissing the libel was en- 
tered on the 20th of Jaly, 18S8. ' On the 28th of July, 1888, and 
i^uring th© same term at which the decree was entered, affidavits made 
by William J. Dalton, Andrew Clemens, and Treadwell Cleveland, were 
presented to me, and on them I made an order that the claimant show 
fcaùse oh October 1, 1888, why the decree should not be vacated, and a 
iiBw trial had, and why the libelant should not hâve leave to takè the 
testimony of Dalton and Clemens as to the facts set forth in their said 
afBdavits, and such other and furttier testimony as hô might be advîsed, 
for use on such new trial. Furthér affidavits were served by the libel- 
ant for use on the motion so pending. Inr response to the order the 
jfjfirties appeared, affidavits, were put. in by the claimant, affidavits in 
reply by, the libelant, and rebuttîng affidavits again by the claimant. 
The naotion was fuUy heard.by me on oral argument in December, 1888, 
and I hâve si'ûce been furnished with full written briefs by both parties. 
At the close of the oral argument I distinctly intimated my view that 
the motion could not be granted. On a careful review of the case, I 
fetn still of that opinion. Thè briefs submitted to me cover not only 
the questions raised by the spécial affidavits furnished by the libelant 
ter' the motion, but to some extent other questions on the nlerits involved 
in the hearing which resulted in the decree. I bave carefully reviewed 
the whole case, 'and am still of thô opinion announced by me in my de- 
fcisïon herein, fiied July 5, 1888, (85 Fed. Rep. 660,.) "that the libelant 
Iras not established by sufficient proof the allégation of the libel that 
the steàni-boat or ferry-boat knoWn as the 'Pennsylvania Annex Boat 
No. 3,' on the occasion mentionëd in the libel, ran into and upon the 
Steam-ship, mentionëd in the libel, and then called the ' Western Texas,' 
Êttdcàused damage and injury to her." 

On the 6th of February, 1889, and after I had beén furnished with 
the papers and briefs on the motion above mentionëd, the libelant pre- 
sented to me certain affidavits, namely, that of William F. Ward, sworn 

'Beported by Edward Q. Benedict, Esq., of the New York bar. 
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to January 29, 1889; that of Frederick A. Tappen, swom to January 
30, 1889; that of George Ca van, swom to January 31, 1889; and that 
of Treadwell Cleveland, sworn to February 4, 1889, — upon which I 
was asked to make an order that the claimant show cause why the de- 
Cree herein should not be vacated, and a new trial be had, and why 
the libelant should not hâve leave to take the testimony of the said 
Ward and Cavan as to the facts set forth in their said afïiçlavits,,and 
such other and further testimony as he might be advised, for use on 
such new trial; and that the libelant bave permission to serve upon 
the proctors for the claimant any other affidavits upon which to base 
said application: On the 25th of February, 1889, two other affidavits 
were presented to me by the libelant, as intended to be used on the 
last proposed tnotion, namely, that of Henry Beam, sworn to Febru- 
ary 23, 1889, and that of Louis A. Newcômb, sworn to February 23, 
1889. I hâve marked those six affidavits as having been fiiled with me 
on the several days above mentioned, ahd direct theiii'to be filed with 
the clerk of this court. The motion covered by this last proposed 
order conies too late, because it is not madé during the terrri'inlwïîîch 
the final decree was entered. It must be regarded as a new and inde- 
peridetit motion, not initiated until February, 1889, more' thitïii six 
(inonths after the cjose of the term at which the final decree wa^lentéred. 
The terms of this court are fixed by statute (Rev. St., 2d Edi^l 658, 

Î), 122) to be held on the first Wednesday in ieverymonth; The ;rule 
aid down in Bromon v. Schultm, 104 U. S. 410, isapplicaWe hère;; and 
it was applied by this court in a similar case,-— in The Comfori, 26 
JBlatcbf. 871. In Bronson y. Schvlten the suit was ohe at law, ahd it was 
there statëd to be a well-established rule "that, aftet the term bas ended, 
ail final judgments and decrees of the court pass beyond its control, un- 
less steps be taken during that term, by motion , or otherwise, tpsetaside, 
lïiodify, or correct Ihem; and if errors exist they can only.be.corrected 
by such proceedings by writ of error or appeal as naay be allawed in 
a court which, by law, can review the décision." This rule is equally 
applicable to suits in admiralty. The only rule of practiçe on the-sub- 
.. ject Gontained in the rules in admiralty prescribed by the suprême eoprt 
,of the United State^ is thatfound in rule 40, which provides that in 
case of a decree by default a rehearing may be granted at any time 
within 10 days after the entry of the decree.' Rulç 88 of the rules of 
fpractice in equity prescribed by the suprême court provides as folio ws: 
" No rehearing shall be granted after the term at which the final decree of 
,the court shall hâve been entered and recorded, if an appeal lies to the su- 
■preme court. But if no appeal lies the pétition may be admitted at any time 
before the end of the next term of the court, in the discrétion of the court." 

By rule 155 of the rules of the district court for the Southern dis- 
trict of New York it is provided thàt "a rehearing will not be, granted 
in any matter in which fi decree bas been rendered, unless application 
is made at the term at. which the decree is pronounced,_ or there is a 
stay of proceedings by order of the judge," By rule 136' of the rules 
;of the circui;t court for the Southern district of New York it, js provided 
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fhat in civil causes in admiralty the rules of practice of the district 
court for that district £ire adopfed as rules of practice in the circuit court; 
and by rule 21 of tîië rules df this court it is provided that in civil causes 
in admiralty the rules of the district court for the Southern district of 
New York are- adoptéd as rules of practice in this court. The proposed 
prder to show cause cannot be gralited, nor can the motion covered by 
it be entertàined. 



The Ruby. 
, . Habeis j>. TffE Ruby. 

{District Coxart, p. Mintiesota. April 6, 1889.) 

i, Admibaltt— Sale— IuRBoirt-ABiTT. 

Ait a sale in admiralty procèedings, advertised to take place at the front 

entrance to the cnstOm-honBe. the offlcer stood in the open door of the front 

. eqtrance part of the time, go^liat pergons inside'the ballway, and outside the 

building, could hear him cry the sale. Many, if not ail, the pèrsons at the 

salé were in the hall. Thei froht SoOr was closed part of the time. About 30 

persons àttended. «nd there wëre seyeral bids couimencing at $300, the high- 

est bid being $600, whjcb; was mucb below the value of the property. Held,, 

that thèse facts did not sliôw the.S^le to bave beeh irrégalar, so as to require 

' ' it to be set aside. , ' 

SI Samb— Pdbohase BT Proctob. ; 

The sale having been n^ade to the proctor of the libelant, the fact that it 
was for less tban the value of thé property is not sufflcient to require that It 
be set aside on libelant's application. 

In Admiralty. On motion to set aside sale. 
W. H. McDonald, ior ih&môi\Qlx. 
John H. IveSj. opposée. ' 

"' Nelson, J. A pétition àrid àcCoiripanying afRdavîts are fîjed by George 
Haf ris, libelant, to set aside à sale bf the steamer Ruby, made in ad- 
iiiiràlty proceédings. The boàt wàs sold Under the admiralty rules, on 
theapplicationof the same libelant and other parties iriterested. The sale 
tfrasdUly advertised, and the tiihe desigliated was February 14, 1889, at 
■10 A. m; j aind'the place fixed "at the front entràhce of the United States 
'Custotti-house in the city of St. Paul." The boat was knocked down to 
"John H. Ives, proctor fôr the libelant, for the sum of $600, he being 
ihi^liighest bidder. About SÔ persôns attended the sale, and there wére 
sevéral bids commencing at $300. The officer who acted as auctioneer 
stdod în the bpen door-way at the front entrance part of the time, so that 
pérëbiis inside of the hallway ahd bh the outside ofthë building could hear 
Mm cry the èàle; and many bf the persons, if not ail, at the sale, were in 
thè hsjiway. During the sale the door leadiùg to the street was some- 
timiës clbséd, but was npt sbut by the officer having charge ol the sale. 
Ample opportanîty was given for compétition of bidders by crying out 
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bîds and delay before closing the sale. The petitioner charges (1) fraud 
in the sale, and collusion between the mai;shal and,- the purchaser and 
the govemment îrispector of steàm-boals, ànd that the purchase price 
was not paid pyer; (2) inadequacy of priée fpr whioh the vessel sold; 
(3) that the sale was not inadé at the place designated in the notice, but 
at a secluded place inside of the custom-house; (4). that the purchftpsr 
was 1;he attorney of the libelant, who applied to hâve the boat sold, and 
could not buy. The charges of fraud and collusion are abandoniédy and 
on the be^png it appeared that the purchase price was paid over» : 

While courts will givestabilitytojudicial sales, and atthe same tiriie, as 

far as possible, protect the rights of the owner of the property and bther 

parties iatërested, inadpqjjacy of price is not alone sufficient to se* aside 

a sale, unless it is so great as to be évidence of fraud or unfaimess. If 

the oflBcer who made the sale departed fromhi? duty, whichiûay .prove 

injurions to the rights of the owner, aQd tlïe purchase price is inadéquate, 

a resale would be ordered. The presumption of law, however, is.'vthat 

the officer did bis duty, and sold the boat according to the notice, and 

to jovercorpq this tjie evicjencg ofirregul^irity to tbe.injijry of the parties 

*^iniferéstèd muçt be cléar and cbnclusive before a court wUl séjt^ideithe 

*^âlè. Ttèjboâtvindoubte^dly sold for œuchless tl^an its yaluei.b|VttJiere 

':is no îrregtilârity proyéd jn the sale. . T!he place w^ acpei^ij^le, ,tp bi^^ 

' déts, àtid it wais a publie place. Thè offiçpr, in crying tbq sale^ was dur- 

iîig s\, part of the time àt the front door. .He gaye'pu^Uçity to thq saje, 

and the propf shows conapeUtion of bidders. Thç, ^ale was not , made at 

a secluded "^iace, butin t^e présence, ofaibout Bp perçpns, asgepitied ,as 

bîdèers'or spectators. Although ma,de in the/prese^ce pf the perdons as- 

sembléd iii'thé hall, with the front dopr closeid p^rt pitte t^oie, it is lUPt 

' Siltfh a depàrture frotn thé notice as to justify the cpiVurt fpf thfft (^^ason.io 

' sèt'lit a^ide. Evéh "where a sale taKçs place opt àta-but yery near, tife 

' placé desigiiatèd, this is regarded a substanti9.rcomp|.îance with t^e Jav?," 

; Ffeeitf j Èx'nS, § 289. ■ "■,, ' ' " 

it is urgëd that the purçhàser was tha proctor of the libelant, ^^nd; jus- 

'tipevifiir not permit the saïè tp stand. In Biisey V; Hardie, 2 B. M90. 

407 , the pui'chasê by an' attorney who was instrumental in procutirjg 

tbè sale #às held good cause to set'it aaide as. '^agaijMt the policy qfjmp- 

'tice."" Sûch is not the modem doctrine. The rule now is that sujii 

Jpurçbas'é by' the attorney, if ât a greatly ina^equate,,price, should caiige 

■ " vigilàht scrlttiny" ihto anytliing which.raigHt afféçt the fairness OT;U;U- 

fairiiessPf the sale. A thorough investij^ation in this case (isyelpjgs 

' riothiiig asîdé itom the fàct that the boat sold for leçs than itsyalup, to 

the disapppihtnient of the parties interésted, bul^ ttjjat is not suflSqien^. 

ÎÎPtidti'to set aside gale dènieid. ., ■ , , ; - ii 

,. i! i! ■■.:. ..,',t ;i, , i, ,J. -..■..'' •■. . ' ■' ■' '•)"■'■ l''fî • ■^;^ri ■vyiilpil 
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MdCEÈEBY V. The Jessie Russbll. 

(DùMet Court, D. Nm> Jersey. April 9, 1889.) 

Collision— Steam AND Saïlino Vessel. 
: ' Thç Jighter Barbara was coming down the North river, her saîls fllled f roin 
the starboard side, intending to ^o as near the Battery as was safe, and into 
the East river. A tug and sloop were discovered pointing up the river and 
toWards the New York shore. Jùst before the collision the sloop starboardèd 
her helpa to go about, and struck the tug, which, to avoid damage, went 
abead at full speed, and struck the lighter in her starboard bow, sinking her. 
Thé lighter wpuld havé cleared the sloop. Held that, as ail the lighter had to 
do was to hold her course, the tug was liable fOr the collision. 

In Adiïiiralty. Libel for damages. 
Hyland&ZabTiskie\,îot\\hûi,rA,. 
JohnGfiffi/n^ ior tQs^onà.Qni. 

Walîss, J On the morniiig of March 2, 1888, at about 9 o'clpck, a 
collision bticarrêd between the lighter Barbara and the tug Jessie Rus- 
sell, in thë North river, some 300 feet ofF pier 1, The lighter was com- 
ing down; the river froni'pier 42, bound for the foot of Bighty-Sixth 
Stfeet, East river. The tidé Was slàck, and the wind blowing a good sail- 
ing breeze îiorà tlje north-eàst. The sails of the lighter were filled from 
the starboard side, her captain intending to go as near the Battery as 
safety wôuld permit in passing round into the East river. When off 
pier 8 he fiàglîted a tug and a slbop a little below pier 1, on a course 
pointing t3^ Ihe river and towards the New York shore. Just before the 
collision thé tug, in séekiag for a tow. had gone so near to the sloop 
that wheh thé latter starboardèd her helm to go about, her bowsprit 
scraped thé starboard side of the tug wbich, to avoid further damage, 
started ahead at full speed, and had hardly cleared the sloop before she 
ran into thè'starboard bow of the lighter stem on, and sank her in a few 
minutes. The positions of the Vesseis àfter the collision show that the 
lighter would hâve cleared the sloop. The excuse made by the owner of 
the tug is that if she had not interferêd the lighter wôuld hâve run down 
the sloop;'.but this unusual défense, if true, cannot justify theneglect of 
ihë tug tb keép away from the course of a sailir^g vessei, when by not 
doing so thère would be danger of collision. The proof îs conclusive that 
the cdUrsè ofthé lighter was not changed, and her captain says that, 
owing to ïiis hjearnèss to the pier just before the collision, it could not 
■hàve beén âltered without risk. Thé Sloop had dëclined the proffered 
services of the tug, and, whatever might haVe beeh the imminence of the 
danger to the sloop, it cannot extenuate the fault of the tug in causing 
the collision. The want of a spécial lookout stationed forward on the 
lighter could not hâve contributed to the accident, as the captain had an 
unobstructed view of the movements of the other vesseis, and had noth- 
ing to do but to hold his course. Let a debree be entered for the libel- 
ant, with an order of référence to ascertain the damages. 
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WOTHERSPOON V. MASSACHUSETTS BeN. Ass'N. 
(Gireuit Court, N. D. New York. May 10, 1889.) 

1. Fkdbrai, Courts— Circuit Courts— Jdrisdiction. 

Where every jurisdictional requirement of the act of 1875 is complîed with, 
a suit in a district in onestate, for a cause not arising there, between a plain- 
tiflE residing in another state and a corporation of a tliird state, will not be 
dismissed because by the local statntes the state courts hâve no jurisdiction. 

2. Same. 

A foreign Insurance company is "found" in the state of the district of suit, 
where it has complied with the statute thereof , (Laws N. Y. 1884, c. 346,) pro- 
viding thatforeign companies may transact business in the state after having 
designated the superintendent of the insurance department as its lawful at- 
torney on whom process may be served. 

At Law. On motion to dismiss. 

This action was commenced in August, 1885, to recover $10,000 upoh 
two contracts of insurance issued by the défendant. The défendant ap- 
peared generally in the action, and on the 21st of October, 1885, served 
its answer. The plaintiff is a citizen of New Jersey, the défendant is a 
Massachusetts corporation. Chapter 846, Laws N. Y. 1884, provides, 
in substance, that foreign insurance companies may transact business in 
this state after having designated the superintendent of the insurance de- 
partment as their lawful attorney upon whom process may be serred. 
The défendant complied with the requirements of this act prior to the 
commencement of this suit. The défendant now moves to dismiss on 
the ground that the court has no jurisdiction of the action for the reason 
that the jurisdiction of this court is concurrent with that of the state 
courts, and, as the action cannot be maintained in the latter, it cannot 
bé maintained hère. The proposition that the state courts bave no juris- 
diction is based upon à décision of the court of appeals of New York in 
Robinson v. Navigation Co. , 19 N. E. Rep. 625. In that case the court, 
construing section 1780 of the Code of Civil Procédure, holds that the 
courts of this state do not bave jurisdiction of an action where the plain- 
tiff is a non-resident, the défendant a foreign corporation, and the cause 
•f action did not arise within this state. 

Foster <fc Tbxmison, for plaintiff. 

J. K. Eayward, l'or défendant. 

, GoxE, 3., Ç^afier stating the facta as above.) The plaintiff and défendant 
«Te citizens of différent states. The amount in controversy exceeds $500. 
I^nere can be no doubt that the défendant was "found" hère. Ex parte 
8'iioUenherger, 96 Ù. S. 369; Raûroad Co. v. Harris. 12 Wall. 65; Oray 
;V Mining (h,, 21 Fed. Rep. 288; U. S. v. Tdepkme Cb., 29 Fed. Rep. 17. 
jïjvery requirement of the act of 1875, necessary to confer jurisdiction, is 
présent. To disipiss the cause in such circumstances would be without 
précèdent. Whether or not the action could hâve been brought in the 
state courts is a matter of no moment. The United States courts do not 
look to state. législation or the décisions of state tribunals fot sources of 
v.38F.no.8— 40 
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jurisdiction. If the contention of the défendant is correct, the state 
législatures, l?y limiting the jurisdiction of their o-wq courts, can at the 
same time limit the jurisdiction of the feâeral courts. Such a proposition 
cannot be maintained, ' This court had occasion to pass upon a some- 
what similar proposition in Edwards v. Insurance Co., 20 Fed. Rep. 452. 
There can be no doubt as'to' the jurisdiction of the court. The motion 
isdenied. 



iÔ0M)8TEm ».Girif M OF New Orléans et ol. 
(Circuit Court, E. D. Louitiana. May 8, 1889.) ' 

1. COXJRTB-ttJPBISDICTION— VEJfUB.. ■ " ' 

Code Praè. Là. art. 163, providiés that In ci-vil mattêrB oiie muât be »ncd be- 
fore t})«:Judgéhaviiigjuxisdiction:over:the place yrhere.bs bas l^js domicile 
or résidence, excei)t as otherjrise .speclajly proyidçd. Article 165, No. 6, de- 
^ clares thàt wbén tbe defeàdanis aïe ^'oint obligOïs' théy niay bé sued at the 
domicile of aiiy one of tUemt Seld that, as the laws of Louisiana creating 
the metropolitan police, apd, amboiiizipg the issuance of warrants, impose 
no obligation on the^pityofJHe'W Orléans jpintly with any other person or 
corporatidn, the district court 6t Jetfërsôh piarish haS no jur.'sdiction of an 
action on' 'such wai^rants a^aiii'St^thecity^.though other défendants are joined, 
ver whpm the court hasjurisdifitioo., 
,8. Same— WXiTBR.. . ,,,,,.,; ,,',..,■..■, 

Code Prac. art. OS.'prôvid'efl thati 'wheû one is suedbefore a judge havlng no 

jurisdiètidn ovôr his'plâicé 'Of domicile, but -who is comçetisût to décide the 

(,.; cause brought befor0 him.anâ ^eipleads to the merit, instead;of,declining 

: the jurisdiction, the judgmentiBhail b0 valid. In an action against the city 

■ of Ne'W OWe^ahs.and outsîde pàViàhés, an application was made for a riile for 

! ! the apptiititméiit bf a receiver f or ithe outside parishes, to'which rule.tbeoity 

.: : iWas n0tî#[par-ty. I The city attorney, however, entered a gênerai appearance, 

8nd,,no pleâdi^gs having beenflled by the cityj a decree pr<> cora/esso 'was 

"■ takeiiajl'aitiétit!.''^ On an application by the cityfdr a rehearing on the groiind 

that the«ourt:haâ no jurlsdictioh^ o.vâr.it, Md, thàt the jurisaiction had ûbi 

.,^i. been.'sj^.ajyfd.,,,,' , ,, .. <^ ;' ,,.■,,' ■:.. _ 

8y Same— Bçj^oy^jj' OF CaÛses— Eff^ict. 

The cause ôf action not beingone ■trithin the original jurisdiction oïtïie 
f ■ j fédéral ciiic\ilt «6urt, that court, on. rBmoval of the cause to it, only acquired 
such jurisdiction over the partie^tst^ the State court had, ;;, 

At Law. On final hearing. : ; \ ■ 

. Charles Longue, for complainant. Carleton Hunt, City Atty., and H, 

fiG^;4fâi«f, fctrd^fendt^nts,; ■ ,; -•' ,,;, ,;.::,- "i 
; Before Pabçee and BiLiiiNGs, JJ, , 

, Beb CxJBiAM. This suit.was commenced in the district court of the 
.parish of Jefferson on the2l6t d^y of October, 1886, and is asuit brought 
; by ithe^plgintifiF,! alleging himseif to be a citizen of the British empire,',fpr 
jhiinselfaind other holders of metropoUtan police syarrants,' against the 
■;<Àtie3 ©f New Orléans and Kenner^ and t^e parishes of Jefferson and St. 
;Ben}ard, to enforee liability on the part ,of said epipprations for the put- 
ratendiîig metropolitan pp^ice wwrajjts. On the 21st diayof Oçtober, 
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1886, a citatîon was issued out of the clerk's office of the district court 
of thé patièH of Jefifersoni addressed to Mr. J. V. Guillotte, mayor of the 
city of New Orléans, sKmiiiôning bim to corûply with the demand oon- 
tainéd in the pétition, (a copy of which accOmpanied the citation,) or to 
make his answer within 10 days after service. This citation was served 
on GuCUotte, mayor of the city of New Orléans, personally, on the 26th 
day of Oclôber, 1886. On the 28th day of October foUowing, and be- 
fore the delaj' fixed for answering on the part of any of the défendants 
had expired, the plaintiff filed bis pétition and bond for the removal of 
the cause to this court, and the record wa& filed in this court on the Ist 
day of NO^'ember, 1886. Thereafter certain proceedings were had con- 
tradictorily in this court with other défendants than the city of New 
Orléans, on an applicatioû to appoint a rèceiver for as much of the metro- 
politan police district as lay outside of the parish of Orléans; said par- 
ish being excepted, because, as stated by complainant in his motion, a 
rèceiver had already been appointed for that part of the district. In 
connection with thèse proceedings, on December 6th, Walter H. Rogers, 
Esq., city attorney for the city of New Orléans, entered an appearance 
for the city of New Orléans in the chancery order-book, and tOok part 
in the triai of the rule. On July 5, 1887, no demurrer, pied, or answer 
having been made by thé city of New Orléans, and the rule-day having 
expired, the complainant oansed a decreepro œnfesso to be entered against 
the city of New Orléans in the chancery order-book of the court. On 
November 7, 1887, thô city of New Orléans being still in default, on 
motion of the complainant a decree pro cmfesso against the city of New 
Orléans Was entered in open court, and a référence was thereupon made 
to one bf the standing masters of the court to state the amount due, and 
for diséovery, etc. The master having made a report in the case, and 
30 days thereafter having dapsed witbout exceptions being filed, on 
February 11, 1888, on motion of complainant in open court, the master's 
report was confirmed, and a final decree entered against the city of New 
Orléans for the sum of $95,648.27. This decree, though allowed in 
open court, was not entered in the minutes, but by some direction was 
entered in the chancery order-book. On the 19lh ofMarch, 1888, the 
city of New Orléans, through its attorney, applied fora rehearing in the 
case, mainly on theground that neither the district court ofthe parish of 
Jefifersori ilor this court had êver been seised of juriisdiction in the case; 
but also on the ground that the city had a just and valid défense to the 
action. The matter coming on to be heard on the application for re- 
hearing, on May 19, 1888, a rehearing was granted in the case, and 
leave waS given to the city of NewOrleans to file an answer within five 
days, on condition of paying eosts and speeding the cause. The lengthy 
answer filed by the city set up substantially three dei'enses: (1) Want 
of jurisdiction in the court; (2) a plea of res adjudicata; and (8) that the 
city is in no wise and on no aCcount liable to the complainant. To this 
answfer coiïip]ainant filed a replicatiou, and thereupon an examiner was 
appointed, the évidence takeh, and the case as to the city of NewOrleans 
is How sublîJittted. on final hfearing. 
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The qu«^slîon of jurigdiction as to the city of New Orléans is now for 
the first time aqaarely presented to the court. Article 162 of the Code of 
Practice of Louisiana déclares that " it is a gênerai rule in civil matters 
that one mast be sued before his own judge, — that is to say, before the 
judge havin^ jurisdiction over the place where he has his domicile or 
résidence, — and shall not be permitted to elect any other domicile or rési- 
dence for the purpose of being sued; but this rule is subjectto thos.e ex- 
ceptions expressly provided for by law." The "exceptions provided for 
by law" are found in articles 163-168, foUowing. The exceptions relied 
upon in this case, under which jurisdiction is claimed in this suit for 
the district court of the parish of Jetferson, is No, 6 of article 165, as 
follows: 

" When the défendants are joint obligors, they may bô cited aj; the domicile 
of any one of them." 

Articles 2080 and 2081 of the Revised Civil Code of the state are as 
follows: 

"When several persons join in the same contract to dô the saine thing, it 
produces a joint obligation on the part of the obligdrs. " > 

"When one or more perdons make an obligation to several perspns for the 
performance of something for the comraon beneflt of ail the obligées, it cré- 
âtes an obligation which is Joint in fa vor of the obligées," 

An examination of the laws of the state which created the metropoli- 
tan police, and provided for the issuance of the warrants now held by 
the complainant, shows that whatever duties, responsibilitie?, and liabili- 
ties were imposed thereby on the city of New Orléans, there was no ob- 
ligation, duty, nor responsibility imposed upon the city of New Orléans 
jointly with any other person or corporation. There was, then, no 
joint obligation on the part of the city of New Orléans with the parish 
of Jetferson, which would give jurisdiction to the district court of the 
parish of Jefferson of the suit against the city of New Orléans. Article 
'93 of the Code of Practice of the state proyides: 

■ "If one be cited before a judge whose jurisdiction does not extènd to the 
place o£ his domicile, or of bis.usiml résidence, but who is compétent to dé- 
cide the cause brought before him, and he plead to the merit, instead of de- 
clining the jurisdiction, the judgment given shall be valid, except the défend- 
ant be a minor." 

The district court for the parish of Jefferson is a court of record , of gên- 
erai civil jurisdiction, and the judge thereof was compétent to decfde the 
cause, if properly brought before him; but the jurisdiction of the court 
could not be acquired in the case, under tiie aforesaid article, a« to tl^e 
city of New Orléans, unless said city should waive its domicile by 
pleading to the merits, instead of declining the juris<iiçtion. As the city 
of New Orléans made no appearance whatever in the district court of 
■Jefferson parish, it follows conclusively that the jurisdiction çf, that court 
■never attached. The cause, notwithstanding;the ci ti?enshippfii;he, par- 
ties, is one which could not haye been , jnstituted in tbis court, as not 
::being within our original jurisdictjqn. , Whatever jurisdictipn we nmy 
now hâve is based on the removal açts.of cfli^ress, by whicil.,t^lp^ç^ù,se 
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îs brought hère in exactly the same condition as to jurisdictioh ovër par- 
ties it had in the state court, — no better, no worae. As the jjrisdiction 
was d«fective in the state court, it was defective when the cause came hère 
by removal. As the defect could hâve been cured under article 93, 
Code of Practice, in the state court, by the défendants pleading to the 
merits, it is probable that in like manner could our jurisdiction hâve 
been perfected. The fact that the city attorney entered a gênerai ap- 
pearance in this court for the city of New Orléans, and the fact that 
there was a decree pro confesso entered against the city, are relied upon 
as being équivalent to a plea to the merits, and as sufficient to perfect 
the jurisdiction of the court under said article 93. It must be remem- 
bered that the appearance was entered in connection with the proçeed- 
ings looking to the appointment of a receiver, whiçh for some reason 
eeems to bave brought the city into court, although the city was not 
actually a party to the rule, (see application for reh«aring hereinbefore 
referred to,) and to that extent was qualified; but at best it had no 
other effect than to cure the defective citation . which was defective in 
that it was not addressed to the city of New Orléans. The decree pro 
confesao was entered because the plaintiff did not plead to the merits, 
Under article 93 of the Code of Practice the defective jurisdiction could 
be cured by pleading to the merits, and in not declining the jurisdiction. 
In this connection it may be noticed that in every pleading filed in 
this case by the city the jurisdiction of the court has not only been de- 
clined, but has been protested against. We are satisfied that upon the 
foregoing facts the plea to the jurisdiction should be maintained. lû 
the succession of the city officers, resulting from the élection, the ap* 
peara^nce vfoB entered, and the ans wer upon the merits, in connection 
with a separate plea to the jurisdiction, was filed. We do not atterapt to 
say that the objection to jurisdiction could or could not be waived. The 
défendant hasi çlearly always intended to insist, and hasahvaysinsisted, 
upon the want of it. We think it but just that the défendant haye leave 
to; witbdraw thç appearance hçrein entered and that portion of the an- 
£wer which relates to the merits. Such leave is accordingly granted, 
Upon this being done, the plea to the jurisdiction will be maintained, 
And the bill dismissed for want of JTirisdiction, so far as the city of New 
Orléans is concerned. 



Lewaene V. Mëxican International Imp. Co. k al. 

(Circuit Court, E. D. Loui^iana. May 9, 1889.) 

:EQOTrr— Pleading— Mm.TrF'ARioxisNEss—RuLB 94. 

A bill brought by a stockholder against the cprporatjon and othçrs, charg- 

ing (1) an illégal issue of preferred stock; (2) a breach of trust on the part of 

' the original board of directors, in fraudulently issuing full-paid stock for a 

: hqminal considération; and (3) an illégal purchase of a certain, lotterygrant, 

, — ifl miiïtifariousi and obnoxious to equ^ty. rule 84, whether the .matters 

ctiarged are separate and distinct.or coi^oieqted anâ Qp^$)|3ti^g of aseti«B of 

iranaaptio/ia by the same parties. :../, .: - ,rn 
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In Equîty. On demurrer to Mil. 
H. L. Lamrm and J.E. Bechmik, foT coràplaimnt. 
W. W. Howe, 0. F. Btick, and Fairar & KruttschnU, for défendants, 
i Before Pardee and Billings, JJ^ ' 

Per GiTRiAM. The matters and things and the relief- prayed for set 
forth in the bill and amended bill in this case cover three separate mat- 
ters éf equity cognizance, net necessarily blended together, nor arising 
eut 6f onè "transaction, to-wit, the alleged illégal issue of preferred stock; 
the alleged breach of trust on the part of the original board of directors 
in fraudulently issuing full-paid stock for a nominal considération; and 
the alleged illégal purchase of the Biranda lottery grant. The first of 
thèse is a matter which may well be tested between dissenting stock- 
holders and the corporation, founded on rights which may be asserted 
by the stockholders as againsl the corporation, and to wh'ich only thé 
corporation is a necessary défendant. The second is founded on rights 
which may properly be asserted by the corporation against the delin- 
quent trustées, and to which such trustées are necessary parties. If suit 
is brougbt thereon by a stockholder in the fédéral court, equity rule No. 
94 expressly and in terms applies. The third is also founded upon a 
right which may be properly asserted by the corporation^ and, if action 
is brought therefor by a stockholder, equity rule 94 applies. If, as 
counsel for complainant con tends; the whole action is one arising ont of 
a séries of transactions by the same parties, and is solely for an account- 
ing as against' delinquent trustées, then the conclusion is inévitable that 
the case is one of "a bill brought by one or more stockholders in a cor- 
poration against the corporatitin and other parties, founded On rights 
which may be, properly asserted by the corporation," and is directlj^ 
•within the terms of said equity rule 94. In our opinion, the bill is 
multifarious, and in every view 6f the case which has been presented to 
us we are of the opinion that the demurrers are well taken, and should 
be sustained. Â decree to that éfiect and~ dismissing the bill \vill be 
eutered. 



Faiebanks V. Amoskbaq Nat. Bank et ai. 

[Oireuit Court, D. Nea Hampshire. April 34, 1889, 

1. BankbuptCt— Composition— Fbaup— Limitation op Actions. 

Rev. St. § .5057, provid/s that a suit between an assignée !n bankruptcy and 
a person claiming an adverse interest concerning the bankrupt's property i» 
barred in two years after the causé, of action accrued. Act June 38. 1874, pro- 
vides thàt the time duridg which i composition betweeij thé bankrupt and 
creditors shall be in force shall beexcladed in the computation. A bankrupt 
and défendant made a fraudaient a^eement to procuré a composition with 
the creditors, Which was ptocured and coniirmed by'ihe court, and inpiirsu- 
ance thereof an ord«r to the aàsign«e tt> cohvey thé property tb défendant 
W88 proeured, ànd the property Was eon véyed accordi'ngly. The compi-otuise 
was afterwards set aside. Meld that, where less thah twa years remained 
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after deducting thé time the compromise wa,s in force from the period elaps- 
ing between the daté of the fraudulent agreétnent and the flling of a bill by 
the assignée to recôver the property, such bill was not bàrred. . 

2. Samb., 

A bankrupt and défendant, one of his credîtors, agréed that, in considéra- 
tion that défendant should procure a composition which the bantrupt had 
oSered to the creditors, the bankrupt yrould pay défendant a specified sum in 
addition to ail disbursements. Défendant thereupon bought certain large 
claiins, pAying a larger sum fôrthem than the percentage provided for in the 
composition would amount to, and yoted such claims in f avor of the compo- 
Bition as attorney for Uie original holders of them, concealing the assignment, 
and, the composition havîng been thus procured and conflrmed, reoeived a 
transfer of the bankrupt estaté. fléW, that the agreement and composition 
were fraudulent, and thé assignée could recover the property. 

8. Bamb. 

But where défendant bas a mortgage, and bas been obliged to pay a me- 
cbanic's lien on certain property, and there is a balance due him thereonj'he 
may be allowed to retain the rents recèived therefrom, and account for the 

! same on the balance due. 

-4. Bamb. ■■ ■ 

;,: Défendant may be allowed. to retain dividends recèived br him. 

, In Equity- On appeal from district court. 

BUl by Alfred G. Fairbanks, assignée m l?ankruptcy , against the Amos- 
keag National Bank and David B. Varney. Two others were originally 

■ joined as défendants, but as to them the Mil was dismissed. The foUow- 
'ing opinion was given in the district court: 

' "Glare, J. On and before fche ISth'of July, 1875, Cyrus Dunn and Jph^i T. 
• Harris were copartners under the name of Dunn, Harris & Go. On that49y 
. -*the IStii of July, 1875— they were adjpdged bankrupts bythis.court, ,upon 
their own pétition, and on the 3d of AugHSt, 1875, the eomplainant was ap- 
pointedthèir assignée, aad the asaeta ofi the bankrupts were conveyed tfl him 
< by the tegister, both of the copartnership and of tbe individual copartpers. 
The Amoakeag National Bank was at that time a créditer of both Duan, 
Harris & Co. and oE Dunn, and IVarney was one of the directors of the bank. 
l'airbanks accepted thetrasti apd pr;Qceeded to realize iupon the assets, col- 
leotinga considérable sum upon the personal and holding the real estate an-' 
disposed of . On the 4th day of October, 1875* Dunn made an offer of compro- 
mise to the creditors of Dunn, Harris & Go., 16 per cent., and to the creditors 
of DunsD, 20 per cent. The ofEer of compromise was accepted and duly con- 
flrmed by the requisite number and amount of creditors, and was ordered to 

■ berecorded by the court on the Slst day of December, 1875. Dunn procured 
the assistance of Varney in carrying ont his offer of compromise, and, after 
the creditors had beèn paid, such as would reçoive their dividends, he, Varney, 
petitioned the court, with the assent of Dunn, that the propertyiofthabank- 
rupts in tiie possession of theiassignee should be conveyed to the said Varney. 
And by order of the court, the assignée, on tbe 28th day of April, 1876, deeded 
ail the estata of tbe bankrupts, real and perspnal, in his possession to said 
Varneyi On the 6th day of April, 1880, , upon the pétition of D. C. Whitte- 
more, one o£ the creditors of said Dunn, who had never accepted said com- 
promise, the order of court conSrming said compromise was reversed, and de- 
clared null and void. r,; ; . , 

"The biJLof complaint.in this case was fllçd October SI. 1881, an^i it prays 
that Varney and the Amoskeag National Bank, to^whom Varney had con- 
veyed the property, and whose agent he was alleged to be, may beiordered to 
recon*ey the sàid prapertji or its proceeds, itoi the assignée^ 05 Duc^jot^er 
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person as the court might appoint, for the reason tbat said bank and said 
Varney and others, conspiring and contriVlng to def raud and cheat the cred- 
itors of said Dunn, ëntered into a fraudulent agreement with said Dunn, that 
in considération tiiat the said bank, through said Varney, should bring about 
the said composition, the said Bunn should pay to said Varney the sum o£ 
six thousand dollars for said bank, in addition to ail disburseiuents made by 
said Varney in the course of said business. And in pursuance of said agree- 
ment the said Varney and said bank and others bought up and paid for cer- 
tain large claims a much larger sum than the percentage mentioned in said 
resolution of compromise; and so being the owner of said claims voted on be- 
half of said creditors as their attorney, for said resolution of compromise, con- 
cealing from the other creditors of said bankrupts the fact of sucli assign- 
ment, which was unknown to the complainant and other creditors of the said 
Jjankrupt for a long time after the 31st day of December, 1875. But no time 
was stated in the bill whensaid fact became known to the complainant, or 
When the fraud was discovered. The answer denied the fraud and conceal- 
ment, and alleged that the complainant, at the time he made the deed to said 
Varney, April 28, 1876, well knew of said purchase, and that in many in- 
stances, said Varney had paid sums exceeding the composition voted ; and that 
he had f ull notice and knowledge of the agreement between said Dunn and 
said Varney, and insisted that said assignée, ' having waited so long before 
instituting any pioceedings for the retiovery of suCh property, is barred by the 
statute of limitations respecting suits by or against assignées, the bill not 
having been filed within two years of thé time the cause of action accrued,' 
and praying that they may hâve some beneSt of this objection, as if the same 
were pleaded in bar of this suit. Proofs were offered tending to show the acta 
alleged to be fraudulent, but there was no proof or évidence of concealment 
on the part of the défendants, further than that some of the transactions be- 
tween the respondents and Dunn and creditors were entered into when the 
complainant was not présent, and of which it did not appéar he had notice. 
It did not otherwise appear that thèse transactions were not known to the com- 
plainant at the date of the deed of April 26, 1876, nor, i£ not known to him at 
that time, when they became known to him. The complainant offered n» 
proof upon that point; but to the objection set up by the respondents in their 
answer, that this suit is barred by the statute of limitations respecting suits. 
by or against assignées, (section 5057, Kev. St. 2d Ed.,) the complainant re- 
plied in hls argument at the hearing: (1) That this proceeding is not such % 
suit as falls within the purview of that statute; and (2) that the cause of ac- 
tion did not accrue until within two years of tlie bringing of the action, to- 
wit, until the fraud was discovered by the complainant; nor until the Com- 
promise was set aside on the pétition of Whittemore, April 6, 1880. 

"The language of the statute is: ' No suit, either in law or equity, shall 
be maintainable in any court between an assignée in bankruptcy and a persoa 
claimingan adverse interést, touching any property or rights of property trans- 
férable to or vested in auch assignée, unless brought within two years from 
the time when the cause «faction accrued for or against such assignée.' Bev.. 
St. § 5057. With the reijuirement of this statute this suit seems f ully and 
literally to Compiy. It éa a suit in equity; it is between an assignée in 
bankruptcy and persons élàlming an adverse interést to property transférable 
to suuh sissignée. The prayèrof the bill is: 'That the bank and the défend- 
ants may be requiredïoConvey to said assignée al) the property of saidDunn;*^ 
that is, ail the property of said Dunn whicb came to the hands of the assignée, 
transferred or conveyedtothé respondent by the deed of April 28, 1876, and 
■ whieh the respondents nowclaim and seek to hold. So far the proceeding an» 
sv^ers to tlie provisions of thé law, and the only remaining question is, when 
did the cause Of acttoâ acetue? Evidently at the time the deed of. the com- ' 
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plainanttothe défendants was made, if the fraud had been or was then known* 
The fraud, if any, was committed before the deed was executed; but the cause 
of action could not be said to hâve existed before that time, because the com- 
plainant up tp that time had the property in hisown hands and possession, and 
could hâve maintained no suit, at law or equity against the défendants for its 
recovery. If tlie complainant had known of the fraud before the deed of April 
28, 1876, had been executed, he probably could hâve prevented the transferof 
the property to the défendants by making known the fraud to the court, and, 
if he did not know of the fraud at that time, there would seem to be no objec- 
tion to his recoveringit back as soon as he discoyered the fraud, after the deed 
was made. In Bailey v. Glover, 21 Wall. 342, it was held that the clause * lim^ 
iting the commencement of actions by and against the assignée to two years 
after the right of action accrues, applies to ail judicial contests between the 
assignée and any person whose interest is adverse to his.' It was aiso held 
in the same case that, when the action is intended to obtain redress against a 
fraud concealed by the party or which from its nature remains secret, the bar 
does not corapaence to run until the fraud is discovered. So in Moore v. Qreene, 
19 How. 69. But in this case there is no allégation in the bill, nor is there 
any évidence in the case, when the fraud was discovered, so that the court can 
détermine whether the action was seasonably brought,iOr when the bar com- 
menced to run. In Stearns v. Page, 7 How. 819, it was held, ' especially 
must there be distinct averments as to the time when the fraud, mistake, con- 
cealment, or misrepresentation was discovered, and what the discovery is, so 
that the court may clearly see whether, by the exercise of ordinary diligence, 
the discovery might not hâve been before made.' Same doctrine was held 
in Moore v. Greene, above cited, ' to enable the défendants to meet the fraud 
and the time of its discovery.' In Harwood v, Kailroad Co., 17 Wall. 78, 
it was held that, wheu « a bill is filed five yeara after the judicial proceed- 
Ings which it is sought to set aside hâve been completed, the cause of so 
considérable a delay should be speciQcally set out, and-, if ignorance of the 
fraud is relied on to excuse the delay, it should be shown specifically when 
knowledge of the fraud was Qrst obtained.' In this case there is neither aller 
ga.tiop nor proof when the fraud was discovered, and a knowledge of it obtained, 
nor is there any allégation or évidence that the complainant did not know of 
the alleged fraudulent acts of the défendants at the time of the paaking of the 
deed by the complainant to the défendants, April 28, 1876, and, if the case 
rested hère, the bill would hâve been dlsmissed. 

"But there is another provision of the bankrupt act which must be consid- 
ered, which controls theforegoing considération. This is a case where the 
bankrupt offered a composition which was accepted by the creditors and or^ 
dered to be recorded, and was afterwards set aside by the court; and the stat- 
uts of June22, 1874, provides that in such a case 'the time during which such 
composition shall hâve been in force shall not be computed in calculating pe» 
riods of time prescribed l)y the bankrupt act.' 1 Supp. Rev. St. 74. The com- 
promise was ordered to be recorded December 31, 1875. It was set aside April 
6, 1881 ; in force four years, three montlis, and six days. Tlie assignée was 
appointed August 3, 1875, and the bill of complaint was tiled October 31, 1881, — • 
a period of six years, two months, and twenty-eight days. The alleged fraud- 
ulent acts of the respondents were not done until the llth day of December, 
1875, the date of the agreement between Dunn and Varney, and, after reck- 
oning from this day to the date of filing the bill in this case, there is a period of 
fl ve years, nine months, and twenty days. Deducting four years, three months, 
and six days, — the time the compromise was in force, — and there remains 
one year, six months, and fourteen days to be reckoned against the assignée 
in Computing the two years' limitation tixed by section 6057 of the Bevised 
Statutes . And so tlie bill of complaint having been brought witbin the lim- 
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itatito ret[ùîred by the statute, It wàs liot necessary for the complainant to of- 
fer ptrôôf of thè concealment of the fraud to avoid the limitation. 

"Wèè^mé now to the considération of the fraudulent acts alleged to hâve 
been committed by the défendants; beoause, if they hâve eonimitted no fraud 
they cànhot be disturbed in the possession of the property wbich was trans- 
ferred to thein by order of the coùrt.notwithstamling the compromise has been 
set aside ànd annulled. The acts complained of in the bill are, that the said 
bank and Varney, conspiring and Contriving todefraud and cheat the creditors 
qf said Dubn, entered into a frandulent âgreement with said Dunn, that in 
considèratiôh that the bank, through said Varney, shonld bring about the 
composition which Dunn had offered» the said Dunn would pay to said Var- 
ney the sum of Six thousand dollars for said bank. in addition to ail disburse- 
Uients màdë by «aid Varney in the course of said business, and that in pursu' 
ance of said agréement said Varney and said bank and others bought up and 
paid for certain large claims, a much larger sum than the percéntage mentioned 
in the résolution of compromise ; ànd' so, being the owner of said claims, voted 
in behalf of said creditors as their attorney for said resolution ofxompromise, 
(Soitcealing froth the other creditors of said bankrupts the fact of such asslgu- 
ment. The acte thus alleged were snbstantially proved by the évidence, 
There was auch an âgreement bétWeen Dunn and Varney in writing. Var- 
ney purchàsed certain claims, or procured them to be purchased, paying more 
for thèm than TraB ofEered by Dunn in his bffer of compronlisèi and voted upon 
them as attorney for the claimants; thus aiding to carry the compromise, act- 
ing in this a^ttaé agent of the bank, wbich furnished him the money in whole 
or in part, and afterwards securing a transfer of the bankrupts' property, and 
conveyilig it to the bank. That subh acts were fraudulent there can be no 
doubt. Theyinâuenced the bankritptcy proceëdings. They probably secured 
th'e passage of the compromise resolution/ They secured to one creditor more 
than to anothér a greater percéntage on his débt without the knowledge of 
Buch others. They prevented an equal d^istribution of the bankrupts' assets» 
giving to somè df the creditors more than Was offered by the compromise. 
And they tended to prevent a considérable portion of Dunn's assets from be^ 
jng applied to the payment of his debts. Cookinham v. Morgan, 5 N. B; E, 
16; McLean V; Bank, 3 McLean, 587; Webb v. Sachs, 15 N. B. K. 168; In 
fe Sawyer, 14 N. B. B. 241 ; Ex parte Morris, 12 N. B. R. 170; Bean v. Brook- 
mire, 7 N. B. R.' 568; Bean v. Amsink, 8 N". B. R. 228. The compromise be- 
ing thus affected by fraud, and the conveyances of the assets of the bank- 
rupts to Varhfey by the assignée, and by Varney to the bank, having béen 
induced by such fraudulent compromise, must be set aside, and the respond- 
ents ordered to reconvey said assets to the assignée. 

"The master reports that the bank réceived from the property of Dunn 
$5,302.75, but in this he has included $277.42, réceived from rents from the 
Concord-Street property of which they had a mortgage and a claim for a me- 
chanic's lien, whieh they had been obliged to pay, and on which a balance was 
due the bank. This sum of $277.42, 1 am inclined to think the bank may re- 
tain and accouni for on the balance due them on the property. This should 
be deducted from the $5,302.75, leaving $5,025.33, whioh sum should be paid 
to the assigneOi and a decree may be entered accordingly. Sundry dividends 
were paid to the bank by the assignée, Which I am inclined to think, so far as 
nOw appears, Should be retained by them. Itdoes not appear that the money 
paid to the bank by Harris was paid by the assignée, or that the note passed 
from the assignée to the bank, tboughit does appear that the note belongedto 
Dunn's estate. The sum of $530.00, paid to the bank on this note, may re- 
jnain in the handS of the bank, to be accounted for with other questions 
which will andoubtedly arise in the settlement of the âstate of the bankrupts 
bythe assignée." ' 
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Défendants appep,!. : For opinions on motion for writ of mandamus and' 
to dismiss appeal, and on motion to quash writs of mandomtM and cer- 
tmari, see 32 Fed. Rep. 572, 30 Fed. Rep. 602. 

H. G. Wood, for complainant. 

C. R. Mbrrison and H. H. Hun, for défendants. 

CoLT, J. This case oomes up upon appeal from the district court. 
The record is Ihe same as was before that court. From a careful exam- 
ination of the record and the briefs of counsel, I am eutirely satisfied 
with the correctness of the conclusions reached by the district judge. 
Whether intended or not, the évidence shows beyond question the fraud- 
ulent character of the compromise effected by thèse défendants. It is 
also equally clear that this cause is not barred by the statute of limita- 
tionâ. Agreeing, as I do, with the reasoning and conclusions of the dis- 
trict court, it becomes unnecessary for me to do more than direct that 
the decree of the district court be affirmed, and the appeal dismissed, 
and it is 80 ordered. 



Edwards v. Hoeffinghoff. 
Cfireuit Court, S. D. Ohio, W. D. March 20, 1889.) 

1. CoNTRAÇTS— Vauditt — DBALiira m Futures. 

In relation to transactions in grain for future delivery, no matter what col- 
orings or semblances of ieality are thrown about the alleged purcbase. if the 
jury can see that ail thèse forms were mare shams, and that there was in f act 
no actual bonafide dealing in the article itself , but that the forms were adopted 
to évade the law, and as a cloak for gambling, it is their duty to tear away 
the disguise, and treat the transaction as it is. 

a. Samb— Intention to QAMBiiE— Fa.ctob8 and Bboeebb. 

Though défendant may not bave intended to make a bona flde ■pmcha.ae of 
grain, but only to bet on the rise or f ail of the market, and to pay diflferences, 
stîll, if such intention were not known to plaintifT, the commission merchant 
on the board of trade who acted for défendant, and he executed the orders in 
good faith, and bound himself to receive and did receive and pay for the 
grain, and, sold it al a loss under the rules, after due notice to défendant, and 
after défendant' s répudiation or failure to comply with the contracts, plain- 
tifC is èntitled to recover his commissions and losses. 

8. Account Rknderbd— Failure to Objbct. 

When an account cnrrent is rendered, and not objected to within a reason- 
able time, it bas the force of an account stated. But this rule does not apply 
if, when the account was rendered, the parties had already corne to a dis- 
agreement, so that assent from silence could not reasonably be inferred. 

At Law. Action to recover money on contract. 
L. H. Biébee and Paxton & WarringUm, for plaintiff. 
Lincoln, Stephens & lÀncoh, for défendant. 

. Sage, J. , (praUy charging jury.) The plaintiff sues to recover from the 
defendaiit $15, 667-14, with interest from July 6,1887. The pétition sets 
forththree distinct causes of action i The gênerai allégations applicable 
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to ail thèse causes are that at the dates atated in the pétition the plain- 
tiff was a grain commission merchant at the city of Chicago, doing busi- 
ness upon the floor of the board of trade of that city, and according to 
and subject to its rules, and that the défendant authorized and directed 
him as such commission merchant to make the purchases set forth in 
the pétition, and to advance money thereon; the défendant agreeing to 
pay the plaintiff a commission of one-quarter of a cent per bushel on 
purchases, and a like commission on sales; also other customary rates 
and charges, together with interest on ail moneys advanced by the plain- 
tiff on account of said purchases. The pétition also sets forth certain of 
the rules of the board of trade, with référence to the conduct of the busi- 
ness between the parties upon a purchase or sale, and providing for the 
selling of the grain bought upon the default of the person who ordered 
it to keep up what is called bis "raargins." The purchases set forth in 
the first cause of action are 100,000 bushels of corn, bought upon three 
orders,— April 6, 1887, 15,000 bushels; April 7, 1887,75,000 bushels; 
and April 9th, 10,000 bushels; the total pricebeing $42,218.75; andall 
the corn being of the grade known as No. 2, merchantable corn, for de- 
livery at Chicago, at the pleasure of the seller, in the month of July, 
1887. The plaintiff allèges that it was a condition -of the purchase 
agreed upon between the plaintiff and the défendant that the défendant 
should from time to time, and whenever necessary, pay to the plaintiff 
such sums of money as might be required to protect and hold the plain- 
tiff harmless against loss on account of such purchases, including the 
sum necessary to pay for the grain at the time of its delivery. That it 
is a général custom in the Chicago market in respect to ail such grain 
transactions that principals should keep their commission merchants se- 
cured in the same way that commission merchants are secured under the 
rules of said board of trade, liable upon purchases made in behalf of 
their principals; of ail which the plaintiff allèges that the défendant had 
full knowledge at the times when the purchases aforesaid were made. 
That on and after June 1, 1887, the market price of corn declined, and 
plaintiff, as frequently as the déclines occurred, demanded payment from 
the défendant for protection against loss, but the défendant made de- 
fault, (excepting that he did pay the sum of $2,000,) and on thé Ist of 
July, 1887, said corn was delivered to the plaintif}", and he was com- 
pelled to and did pay for the same the contract price aforesaid, of ail 
which the défendant had due knowledge; and the défendant, thoughre- 
quested, failed and refused to accept and pay for said corn, and on the 
6th of July, 1887, the plaintiff, after notice to the défendant, sold such 
corn for account of and at the risk of the défendant on the board of trade 
of Chicago for $35,125. That the plaintiff paid on account of insurance 
and storage the sums stated in the pétition. Thatthere iS due to plain- 
tiff from the défendant on this cause of action $5,857.42, with interest 
at 6 per cent, from July 6, 1887. The second cause of action sets forth 
the purchase in May, 1887, upon the same conditions as those stated in 
the first cause of action, of 50,000 bushels of wheat for July delivery, at 
a cost of $43,412.50. This cause of action contains like averments of 
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the décline in priées, of calls upon the défendant to pay sums of money 
necessary to proteet the plaintiff against loss, and the defendant's de- 
fault, and that the wheat was delivered on the Ist of July to the plain- 
tiff; that he was then compelled to and did pay for and received the 
same, and that, after due notice to the défendant, he did, on the 6th 
day of July, sell this wheat for the sum of $34,750; that he incurred 
also expenses for insurance, storage, and inlerest, and that he is entitled 
to commissions, making altogether, — that is, taking into account the loss 
on the wheat and the other charges to which I hâve just referred, — as the 
amount due from the défendant, S9,103.47, with interest from July 6, 
1887. The third cause of action sets forth the purchase by the plaintiff, 
upon the request and at the direction of the défendant, in May, 1887, 
of 50,000 bushels of September corn, — that is, corn for delivery in the 
month of September, 1887, — at a cost of $21,593.75; that there was a 
décline in priées, repeated defaults on the part of the défendant to fur- 
nish the money necessary to proteet the plaintiff; and that finally, on 
the 6th of July, 1887, after due notice, this grain was sold, — that is to 
say, the contract for the purchase of the same, because the corn was not 
then deliverable, — and realized the sum of $18,612.50; and thatfor the 
commission on the purchase and sale of this corn plaintiff is entitled 
to recover $125. The défendant is credited with $2,500 paid on ac- 
count of that corn, leaving a balance of $706.25 due from the défend- 
ant to the plaintiff, with interest from the 6th of July, 1887. Thèse 
three items make up the sum total which was stated at the outset, of 
$15,667.14. 

The défendant, by his answer, dénies each and every allégation of the 
plaintifiPs pétition, and sets up affirmatively that he had several trans- 
actions in the spring of 1887, made in Cincinnati, and to be there ad- 
justed with M. S. Forbus & Co. only, — a firm doing business in Cin- 
cinnati, Ohio, — by way of dealing in futures in grain, and to speculate 
upon the rise and fall of priées therein, with no delivery of said grain, 
but one party to pay the other the différence between the contract price 
and the market price of the said grain at the timefixed for the exécu- 
tion of said pretended contracts . The said transactions were mère wagers 
and spéculations upon the rise and fall of the market; were illégal and 
void. He dénies ail indebtedness of any and every kind to the plain- 
tiff, and . allèges that he is not indebted in any sum whatever to the 
plaintiff, and asks to be discharged with costs. The reply is a gênerai 
déniai of the matter set forth in the answer. 

Something has been said on bdth sides with référence to whatis called 
the burden of proof in this case. The party upon whom the burden of 
proof devolves in a civil case is required to make out his case by a fair 
prépondérance of the évidence, and by a fair prépondérance is not meant 
the larger number of witnesses, but the greater weight of testimony, 
judged by the. impression which it makes upon the jury, and from the 
manner of ihe witnesses, the circumstances attending the transactions, 
and the character of the testimony itself. Now, in this case, the plain- 
tiff allèges that he made actual purchases pf the grain referred- to. 
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Th« défendant dénies that. It thérefore devolves upon tbé plaintifF to 
satisfy the jiîry by a prépondérance of the testimony or évidence that he 
did actuâlly make the purchases and sales claimed, and that hé suffered 
the lossi whJch he claims. The défendant, having denied ail the alléga- 
tions of the pétition, goes on to state affirmatively, not only that his 
transactions were exclusively with Forbus & Co. of Cincinnati, and to be 
adjusted there, but thatthey were not real or ionaj'ide transactions at ail; 
that they were nothing more than wager contracts having the form and 
semblance of reality, but being in fact nothing more than bets upon the 
priées bf the market. That is an affirmative défense, gentlemen, and 
the burden of making that out devolves upon the défendant, not only for 
the reagon that I bave stated, but for another reason: that the presump- 
tion of law.is in favor of the validity of contracts,. and not in favor of 
their invalidity, and therefore he who sets up the invalidity is bound to 
prove it. 

Now, with référence to what is gambling in grain and what is legiti- 
mate dealing, I will say,, first, generally, that the simplest and clearest 
case of buying is that which occurs when a man buys for his own use in 
his family, or, if he is a farmer, for feeding his stock. Of course there 
can be no possible question about the validity of such purchases. Then 
come purchases for manufacture, as by a miller; or for resale, as by a 
dealer. Tbose, too, go unquestioned; Now, there is another class of 
purchases, actual purchases, neither for use nor for manufacture, nor are 
they for resâle in the ordinary course of business, but exclusively for 
spéculation; that is to say , the purchaser does hot buy because he is in need 
of the corn, or because he intends to receive and keep it, for he has no 
need of it, and he has nô such intention, but he buys simply and only 
that he may reap a profit out of the transaction. Now, gentlemen, if that 
be a real purchasej — an actual buying,— it is quite as legitimate in the 
eye of the law as a purchase for actual use. The dealer who buys to sell 
again buys that he may sell at a profit. The speculator buys that he 
may sell again, risking upon his hopes of an advance in priées. Now, 
thèse are the three kinds of purchases which the law sanctions, and which 
are perfectly legitimate. When it cornes to a purchase upon spécula- 
tion, it is of no sort of conséquence in determining upon the validity of 
the transaction whether the purchase be large or small; whether the spec- 
ulator be keeping within moderatebounds or whether heisrunningwild, 
actuated by his hopes and fancies. Now, for instance, suppose that a 
man having money and crédit barely sufficient to enable him to buy 
1,000 barrela of pork makes the purchase. He immediately hypothe- 
cates that 1,000 barrels of pork for enough money to buy 950 barrels 
more, hypothecates that 950 for enough money to buy 900 more, and so 
continues dowu to 500, and then on down, hypothecating that 500 soas 
to buy 475, and so on down; you will findby counting up that that man, 
having an actual capacity to buy 1,000 barrels of pork, has, by con- 
trivances which are perfectly legitimate, bought and secured the pay- 
ment of 13,000 barrels of pork, and if pork advances $1 per barrel he 
makes a profit of $13,000; if it advances $4 per barrel he makes a profit 
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of $52,000; îf ît déclinés $1 per barrel he loses $13,000, and may be 
utteriy ruined. Now, while this may bè reckless, and While it may be, 
in a certain moral viewjju'st as bad as gambling, it is not so regairded in 
the law. The téât, thë gréât test, and the conclusivé test, by wbich to 
détermine legally whether a traflisaction in grain is legitimate or whether 
it is a gambling transaction is wbetherit is an aetual dealing in the ar- 
ticle itself; whether the contract to'Sell and deliver is eiitered into with 
thé understénding ' that it shall bé bitiding aecordÎQg to its terms. If it 
is, the transaction is légal; it is not sùbject to the éondemnation of the 
law. It mày bè foolish, ît mày be reckless, it may be ruinons; never- 
théless the law d'ôes not assume such a guardiànship over m en in the 
Gonduct of their affairs as to fix its condemnation uppn such a prôceed- 
ing ris that. If, însteaU of hypothecating and pledging the purchase 
over and o^er again to make the grand total of 13,000 barrels of pork to 
Which I havè referred, the purchaser had chosen to put.up whatiscalled 
a "margin," — that is, a percentage of the entirë price,^— and théreby se-' 
cure the putôhase upon the condition that if the price declined he would 
àdd to his mÉtrgjln 80 as to keep the différence bet#eén the price and the 
déposit alwàys tbè same, there wotlld be no différence in principle; ând 
the law saya that the mère faèt that the purchase is made upon a margin 
dbés not înValidate it. The test still remains, was it a real purchase? 
Noï* doèâ thfe law set its condemnation upon a purchase for future deliv- 
ery. That is just as valid as the sale or purchase of an article in hand, 
lirovidèd itbë à bonafidé conti-aët of purchase and sale. Every'farmer's 
wifé who makès a contract to fumish butter at so niuch a pound the 
year round by the -ïfreek deals in futures. Nobody ever thought of chal- 
îenging such a transaction as being illégal, and so it is with the purchase 
èf auy commodity. If it be a ftoîia^/îde purchase, it is of no sort of con- 
séquence whether it is a purchase of the cash article, — that is to say, of 
the article in hand, — or whether it is a purchase for future delivery; and 
the purchase for future delivery may be of an article not yet in being. 
Ahy of yoti gentlemen who are farmera could make a valid contract to- 
inorirow îot the sale and delivery of your next season's crop of corn which 
yôu bave nôt yet planted. 

But nbwwe corne to the other side. No màtter what the form of the 
Contract, ûb mattér how many cblorings Of reality and of genuine deal- 
ing are thro#n about the transaction, if, piercing ail theSe disguises, the 
court or the jury see that thesé forms are mère shams, and that there 
iras in faot no aetual dealitig in the article itself, but that the forms were 
adopted as a mère semblance to deceive and to évade the law, it is the 
duty of the court and the jury to tear away the di'sguise, and treat the 
transaction as" itis. And, looking at it in that light, if they find that 
thère is nothing genuine or real about it, the whble thing descends from 
the plane pf legitimate dealing to the mère condition of gambling, and 
falls under the çoûdemnation of law, and there can be no recovery upon 
it. Toiavalîdatè thé transaction, however, it is notsuffieient to show that 
eîther party tO thé contract intended that it should be nierely a gambling 
transaction. Every œntratot haàtwo parties at least, and, if it be said 
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that the contract was illégal because of the unlawful întent, the law re- 
quires proof that that inteut existed in the minds of both parties to the 
contract. It will not do for one party— the purchaper, for instance — to 
say, when the price goes against him: "I never intended to take this 
grain. I nevèr intended to deal in the article itself. This was nothing 
but a bet, and a wagèr, and I am not bound b}' it," — because that is of 
no conséquence to the other party, provided the other party entered 
into the contract in good faith, and aetually sold the grain, and had 
it ready to deliver to him, and incurred in good fa,ith the responsibility 
on bis part of the contract. And consequently the law says that it must 
appear that the unlawful intent was mutual, and not merely on the part 
of one of tlie parties only to the contract. Now, the évidence on this 
point need not be direct. The law in référence to this point is that — as 
it is where fraud, is alleged — circumstantial évidence may beadduced, — 
that is to say, the light which is thrown upon the case by circumstances 
can be looked to in exploring the case for its facts; and sometimes in cases 
of fraud,. sometimes in cases of the character of the case now before the 
court, the main body of the évidence is circumstantial. And yet it must 
be évidence bearing upon the question, and legitimately bearing upon it. 
Consequently, when it was attempted to prove in this case what was 
done on the board of trade of Chicago between the parties other than the 
parties hère before this court, the court ruled it out, because what other 
parties may bave done does not eyen tend to prove in the slightest de- 
gree what thèse parties did. But, on the other hand, the court let in 
the testimony of the entire séries of transactions between thèse parties, 
of which those in controversy in this case formt-d a part, so that the jury 
might explore the transactions between thèse parties so as to judge them 
altogether, and détermine whether the transactions hère were genuine or 
whether they were fictitious. 

You hâve also had the testimony of witnesses. Two witnesses-^the 
plaintifif and défendant — -bave each a very large interest in this case. It 
is the fuU amount in controversy, somewhere between fifteen and twenty 
thousand dollars, and in weighing the testimony of thèse two witnesses 
that circumstance is to be taken into account. Naturally, where a wit- 
ness bas an interest in the controversy, the inclination is to scan bis tes- 
timony more carefully, and so it is in order to look to bis manner on 
the witnegs stand, whether he is frank, open, and sincère, or whether he 
is guilty of évasion, or stumbles and shuffles, whether his story is prob- 
able, whether he is corroborated by other évidence in the case; and that 
is a very important considération, gentlemen, because sometimes the 
only practical way to test the évidence of the witness is to compare it 
with the circumstances of the case, and, if you iind it contradicted hère 
and there and elsewhere, if you find it contradicted wberever it cornes 
in contact with any other testimony, you feel inclined to place far less re- 
liance upon his testimony. On the other hand, if you find him cor- 
roborated, not only by the probabilities, but by the other évidence in 
the case, you will give greater credence to his story. The dooumentary 
évidence also cornes into play, and is to be taken into account, and the 
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lestimony of the witnesses tried by that and by aJl tliè attending circum^ 
Btances. You hâve the testimony of other witnesses who hâve, as they 
say, no interest in this case, and you hâve heard this évidence so fuUy 
commented upon by counsel that I do not deenl it necessary to dwell 
upon it, nor to comment upon it. I leave it entirely to your décision, 
for you are the judges of the facts in thip case, as the court is the judge 
of the law, and I hâve no disposition to trench upon your province. 
Then, were the purchases and sales executed by the plaintiff real or pre- 
tended ? He produces the bought and sold notes, or the memoranda, 
made, as he testifies, at the time; he produces the warehouse receipts; 
he produces checks, given, as he says, in paymeut for the grain wheu 
bought in by himself; and produoes the évidences of the transfer of the 
grain by him as set forth in bis pétition, receipts for insurance for the 
grain when in bis care, receipts for storage, and the like. If you be- 
lieve that testimony, gentlemen, necessarily you must come to the con»t' 
clusion that thèse purchases and sales were actually made. The ware- 
house receipt is a document issued by warehousemen who hâve in store 
quantities of grain, and each one shows the receipt and holding of so 
much grain as it represents. By opération of law the transfer of that 
little pièce of paper is a delivery of the grain it représenta. There are in 
law two kinds of deliverj-, There is what is called "manual " or "actual" 
delivery,— ^as, when one of you sells a horse to another, and you hand 
hira over, that is a case of manual delivery; when one of you rents a 
house to another and hands him the key, he thereby delivers the bouse, 
and that is a symbolical delivery. And so, if one of you had lOyOOO 
bnshels of corn or wheat in one of the eievators in this city, and should 
sell it to another, and hand over your warehouse receipt for that amount, 
it would be as complète a delivery of the grain as though it were placed 
actually in the manual possession of the purchaser. Therefore, if you 
find that purchases and deliveries were made by use of thèse warehouse 
receipts, and that they were genuine, yoU must find that there was an act- 
ual dealing in the grain itself. 

The next point in the case was, what was the relation of the several 
parties to each other? There was Edwards, the plaintiff; Forbus, the 
broker; Englehorn, the solicitor; and Hoeffinghoff, the défendant. Ed- 
wards, accordingto the testimony, is a commission grain merchant at the 
city of Chicago, doing business upon the floor of the board of trade. A 
commission merchant is one who buys or sells goods or merchandise con- 
signed or delivered to him by his principal for a compensation com- 
monly called "commission." He différa from a broker in thaï hemay 
buy and sell in his own name, and very frequently does, without dis- 
closing the name of his principal, while the broker bas no right to buy 
or sell, excepting in the name of his principal. The commission mer- 
chant is intrusted with the management and control or disposai of the 
goods to be bought or sold, and he bas a spécial property in them, and 
a lien upon them for his charges, advances, and commission. The broker 
is one who negotiates the purchase or sale for the principal. Heis not 
responsible for anything except bad faith, He has no control of the 
v.38p.no.8— 41 
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properfiy. ; The plaintiff, Mr. Edwards, accôrdingto the testimony, ia a 
member of the board of trade in the cityof Chicago, and, under ita rules, 
bouridto makè good àll his contracta upon penalty Of expulsion in dis- 
grâce' from the board of trade,; the loâs of its membership ; so that he is 
by the rules made an insurer of the contraets which he mafees. Accord- 
ing: to the testimony, the names of the principals, are not disclosed. The 
dealings/are altogether between thè commission merchants upon the 
floor.' jForbtIsj àccording tothe testimony, bas an office in the city of 
Cincinnati, and; takes orders, to bé executed èither at Chicago, St. Louis, 
New York» Baltimore, or New Orléans, I believe, always acting for and in 
the name:of his: principal, and:having only for his interest ib the matter 
his share of the commissions. ID; référence to that I shall bavé some- 
thing to say presently. Engleborn, according to the testimonyj had 
beeh employed in an insurance office, but lèft that, at least in part, and 
connected himself with Mr. Forbus, having a desk in hia office, and their 
relation, as I rémembér the testimony, — and you gentlemen may correct 
me if l' am wirong, — was such that Forbus gave him à share of his own 
commission' fôr iany customersithat he might bring in. I understood at 
first that he receiived one-hàlfofMri- Forbus' commission, but la ter in 
thè testimony it developed more particularly that the division was madè. 
between the îhree ; that is to say, the total commission, when the orders 
were executed by Mr. Edwards, fwas coUected by Mr. Edwards. Forty 
per cent, was retained by him, 40 per cent, sent to Forbus, 20 per 
cent, went to Englehorn. Edwards testifies that he had no arrange- 
meat with Et^lehom. The arrangement was with Forbus, and that 
arrangement. was simply that Mr. Forbus was his correspondent, and 
Forbus received 60 per cent, of the commission and he 40 per cent. , 
and then.ForbuS made the division with Englehorn. With him, Ed- 
wards, accoïdàng to his own testimony, had nothing whatever to do, al- 
tijough he did, to. accomriaodate Mr., Forbus, and at his request, open 
an account with him on his -book. ; This is as nearly as I can state it. I 
do not prétend to be accurate. I only refer to facts to enable me to state 
what I havé to say about the law^ This arrangement for the division of 
commissions in that way, and the relation that existed between the par- 
ties, did not make them partners, nor did it make Forbus the agent of 
Edwards, nordidit make Englehorn the agent of Forbus. As to what 
took place yoiï will bave to détermine upon the évidence. According to 
Mr. Englehorn, th© défendant, Mr. Hoeffinghoflf, gave orders, which he 
knew were to be executed at Chicago, for the purchase of grain. If I 
rçooUect Mr.; Englehorn 's déposition correctly, hestates that Mr. Hoef- 
finghoff made, some référence to gaïnbling, and that he was under the 
impression that Mri Englehorn règarded the transaction as a gambling 
transaction. Mr.. Hôëffinghoff testifieB that the whole: transaction was 
gambling, as he understood it ; that he had. no kriowledge that any or- 
ders were tOiibe sent to, Chicago ; ih&t it was ail the time understood that 
he was simply togive thèse orders nominally, in form, but not in sub- 
stance, to Mr.. Forbus, and there was to be a settlement of différences 
according as the market- might go, without any real dealing in grain ; 
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tbat Mr. EnglehGi*n stated'to him that it wàs ail "wind ànd pàper;""thàt 
■vi^ben he vfas iiitrodiiCed to Mr. I^orbtis, Mr. Forbusinade the sanie state- 
métit; that he never knew there was to bè any dealiiig in Ghicago tlniil 
long afterwards'; that hé did not reçoive accbunts from Chicago; while, 
on the other band, the testimohy of Mr. ForbUs, and that of Mr. Engle- 
horn, is to the contrary. Thèy testify that the brders were given to be 
executed at Chicago, and that they were boîia ^deorders. Therè is the 
testimony of other witnesses. This part of thé case bas been so thor- 
oughly canvassed tbat I ehàll leave it to you'to décide from the argtl-^ 
œents you hâve beard. Wbat ï bave to say to you isthis: Ifitbé 
true, as claimed by the défendant, that aU the eontracts he madè Were 
wagers upon priées, and weré with Englehorn and Forbus, and were ao 
tinderstood by them, there is no case bere against him. If, ou the other 
band, it be true, as claimed 'for the plaintiff, that the orders were given 
for the purchase of corn and of wheat, to be executed at Chicago thrODgh 
Mr. Forbus, then Mr. Forbus was the agent of Mr. HoefBnghofif, and he 
is just as naUch bound by what Mt*. Forbus did in giving orders to Mr. 
Edwards as though he bad giVen them personally, because whatever a 
man does through an agent he does by and through hiinself. 

Now, with relation to the offsets. You bave beard the rule of thë 
board of trade read, and therefore I need not read it again to you, pro- 
viding that, where cross-trades exist between commission merchants un- 
der such circumstances tbat they can be canceled, that shall be donc; 
one shall be offset against the other, and new contracts substitùted. Such 
a rule, to be binding upon the customer, must bé known to him, as I 
understand the décision of the suprême court of the Uflited States. But 
if it is known to bis broker it is the same thing as though known to hiib, 
because he makes bis broker bis agent, and the knowledge of the broker 
therefore is chargeable to him, and he is bound by it, so that if he made 
Mr. Forbus bis agent, and Mr. Forbus, as he testifies, knew of this rule, 
Mr. HoeflSngboff is bound by it. 

Now, I do not remember, gentlemen, any thing else on the gênerai 
charge. I will now take up the spécial charges. I am asked to give 
you this, and I will do so: "The jury, in reaching the intention of the 
plaintiff in carrying on thèse transactions as he clainis for the défendant, 
hâve the right to consider the character of the plaintiff's business as 
shown by bis books, the amounts involved, and the closing out of other 
transactions with the défendant, as shown by the évidence and from ail 
the attendinè circumstances surrounding the transaction; and if the 
jury are satisfied from ail the évidence tbat the défendant did not ex- 
pect to receive grain, nor the plaintiff or Forbus to deliver it, but only 
to make wagers upon the rise and fall of the market, and to settle by 
différence, then the plaintiff cannot recover." That I give tô yoUj gen- 
tlemen, while at the same time I will say this to you:' If thè brders 
were bonafide, and were executed by actual purchase, the circumstance 
that thedèféndant afterwards afld before the day of delivery sold out bis 
contract does not aôect the validity of thé contract, — doés not afect 
the validity of the transaction. Now, for instance, a man may go out 
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to one pf thèse subdivisions arpund the city where there is a sale of lots. 
He inay buy in a lot. The next day he may hâve an ofifer of $100 
advance on his bid. Is there any doubt that he bas the right to turn 
over that bid? Is there any doubt that a man bas a right to sel! out 
any contract that he has, if he naake money by it? Not the slighteat in 
the world. It ail comas back to the old question, the original question, 
the controlling question, in this case, whether it was a genuine purchase. 
Now, suppose that a man has a contract — has given an order for the 
purchase of September wheat. He gives it in May, and at that time 
September wheat is quoted at 67 cents in the market, and along in June, 
or early in July, September wheat has gone up to 79 cents or 80 cents, 
and the holder of that prder, exercising his best judgment, says: "I 
think that is a good price to sell at." He bas a perfect right to sell out 
that contract. There is no gambling in that. That was a real purchase, 
and his selling out merely transfers that contract to somebody else; somt- 
body else takes the contract, who is bound to take that wheat, and the 
contract is still alive; he merely steps out of it. So the fact that the 
contracta are cjosed out before they mature does not prove that they were 
invalid. At the sarae time you hâve a right to look to that, — to the 
circumstance, if existing, that there were no deliveries, — in connection 
with the other circumstances, to détermine whether or not it was true 
that they were actually purchases and sales, or whether they were merely 
engagements made with a view to settlement and payraent of the différ- 
ences. "If, the jury belieye from the évidence that the purchases 
claimed to be such in the .pétition, if any were made, were made upon 
the order of Forbus by solicitation of Englehorn with Edwards' knowl- 
edgç and consent, and that the thrçe — Edwards, Forbus, and Engle- 
hprn — divided commissions on such trades, — Edwards and Forbus forty 
percent, each, and Englehorn twenty percent., — then the said Englehorn 
was the agent of the plaintiff, and statements, made by Englehorn as to 
the character of such trades when entered into will bind the plaintiff." 
Put,, gentlemen,, if there was an agreement between Edwards and For- 
bus and Englehprn that they, should act together, and divide the pro- 
ceeds of this business, Forbus and Englehorn acting for Edwards, why 
then, of course, they would be his agents, andiWbatever was said to 
Englehorn would be said to Forbus, and would be said to Edwards. 
But, if Forbus as a broker and correspondent hère, had nothing more 
than an arrangement for the division of commission with Edwards, then 
thèse results do not foUow. It dépends upon the tact whether there was 
an arrangenaent of agency between them. I am also asked to charge 
you that "the verdicts of juries in other cases cited and read by counsel 
hâve no place, in the décision of this case. The facts of each case, and 
the law applicalîle thereto, must stand together, — and this case must be 
passed upon by the jury upon its own spécial facts, and the faots and 
circumstances, gijirrounding it and in eyidenee, and the law applicable 
thereto." Gentlemen, I give you that; and I say to you that it would be 
idtogether iniproper for you to pay any attention to anything that was 
read in yojir hearing out of the books in the course of the trial; and I 
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may go a little further and say that what waa said by counsel to or at 
the jury in the course of the trial ought to pass in at one ear of the jury 
and out at the other, — I mean prior to the argument. Their time for 
talking to the jury is when they corne to argue the case. Their time to 
say something is then, but not before. Before that it is always out of 
order, and the jury ought not to pay the slightest attention to it; neither 
ought they to allow it to préjudice the case of the client. Your province 
and the province of the court is to try this case upon the évidence and 
the law. We hâve no interest whatever in it excepting to do exactly 
what is right and fair anû just and true between thèse parties. I hâve no 
doubt, gentlemen, that it will be your utmost effort to do that, so far as 
your part of the case is concerned. 

Something was said during the progress of the testimony or argument 
with référence to an account current, and the force and effect of rende^^ 
ing it, and its réception in silence. I will give you this charge on this 
Bubject: An account current is an open or running account between two 
or more parties. When rendered, and not objected to within a reason- 
able time, it bas the force of an account stated; that is to say, it will be 
taken as correct until shown by the parties to whom it was rendered to 
be incorrect. But this rule does not apply if, when the account was 
sent, the parties had already come to a disagreement, and therefore as- 
sent from silence could not reasonably be inferred. Now, there is testi- 
mony with référence to making an account, and with référence to the 
sending of the account by Mr. Edwards to Mr. HoefSnghoiF. If be 
sent it, and at that time there was no open, express disagreement be- 
tween the parties, and Mr. Hoçffinghoff kept that account for two or 
three days, — for, when the facts are clear, what is a reasonable time is 
a matter of law for the court, — if he kept that account without ex- 
pressing dissatisfaction, then it is fair to présumé that the account is ail 
right; that is to say, it will stand until it is shown by Mr. HoefBnghoff 
to be wrong. On the other handj if the account was furnished after the 
parties had fallen into disagreement, and after it was perfectly under» 
stood by Mr. Edwards that Mr. Hoeffinghofï did not intend to pay this 
money, the mère sending of the account sales to Mr. Hoefïinghotï wouM 
amount to.pothing, because it is unreasonable to suppose that Mr, Ed- 
wards would be misled by it. 

I wiU give you this charge: "If you find that the défendant author- 
ized Englehorn to give orders to Forbus to buy the corn and wheat in 
question without designating the place at which, or a person of or through 
whom, the grain should be bought, and Forbus & Co. received the or- 
ders through Englehorn and transmitted them to the plaintiff at Chicago, 
to be executed on the board of trade of that city, then the plaintiff was 
authorized to exécute them, and défendant is bouud by his (plaintiff 's) 
acts in purchasing said grain. If the jury find that the défendant au- 
thorized Englehorn to give orders to Forbus & Co., as brokers, to buy 
the corn and wheat in question at Chicago, either with or without desig- 
nating the board of trade of that city as the place, or the plaintiff as the 
person,, to exécute the orders, çind that Forbus & Co. received the orders, 
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and'tiansmitted them to plafntiffj'tben the plaintiff waS' àdtborized to 
exécute them-' If you further findtbat either Englehoïn or Fdrbus, of 
both, weroj at the tinies the orders were sent, acquainted with the rules 
of the said board of trade, theii défendant is, and was at such times, 
cbargeable with knowledge of said raies, and bound by thèm." That is 
to say, if you find that they werè acquainted with the rules, and that 
the défendant authorized them-to transmit the orders ta Chicago. I 
also give you the following charge- requested by the plaintiff: "In de- 
termining whether or not the défendant authorized thè wheat and corn 
in question to be bought, the jury maj' consider whether Englehorn 
acted under gênerai authority given to him previous.to the date of the 
order to buy the wheat, and also any testimony tending to shOw an adop- 
tion or ratification of the purchase. That is to say, the jury will con- 
sider the testimony of the wi Inesses an this behalf, the course of dealings 
which had occurred another month, orders for the purchase of grain for 
défendant, the giving of orders by Englehorn and Forbus & Co. to buy 
grain for défendant, and the latter's knowledge and acquaintance in re- 
spect thereto, the defendant's subséquent knowledge of the partietilar or- 
der, and failure to pay therefor to Mr. Forbus, and the admissions, if 
any, which défendant made as to bis liability for the corn, and if the 
order of purchase was within Englehorn's spécial or gênerai authority, 
or was subsequently ratified by défendant, it is equally binding upon 
him." Gentlemen, that has relation, I suppose, particularly to the pur- 
chase of 60,000 bushels of wheat which Mr. HoefSnghoff claims he did 
not order,— did not direct the purchase of; and the counsel for Mr. 
Hoeffinghoff say that Mr. Englehorn admits that that order was executed 
without any direct authority at the time from Mr. Hoeffinghoif. Now, 
if that was so, and Mr. Englehorn had a gênerai authority which could 
give him the right to make such order without a spécial order, then Mr. 
HoeflBnghofif would be bound. If he had no such gênerai authority, and 
Mr. Hoeffinghoff afterwards, being advised, knowing what had been done, 
assented to the purchase made in his name, thatwould be a ratification, 
and would bind him just as much as if he had given authority for that 
transaction. But the ratification must be with full knowledge of the 
facts, and that is another matter which I leave entirely with you upon 
the évidence. 

I also give you this charge asked by the plaintiff: "In determining 
whether the défendant knew that the orders to purchase the grain in 
question were executed in Chicago on the board of trade, subject to 
the rules of that board, and through the plaintiff, the jury will consider 
the defendant's previous transactions in grain, and his opportunities to 
. learn where and through whom they were conducted; also such state- 
ments of accounts as you may find the défendant received, either di- 
rectly or indircctly, from the plaintiff, — that is, either from the plain- 
tiff or through Forbus. If he retained thèse statements without objec- 
tion within a reasonable time within which he should hâve returned 
the same, and made known his objections thereto, that is to be consid- 
ered as évidence tending to show that he was advised thereof, and con- 
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sented thereto, or acquieseed in the same. If you find that a person of 
ordinary knowledge and intelligence would hâve compétent knowledge 
of the facts shown herein, then the défendant would be deemed to hâve 
known the same." I hâve given that to you probably in substance in 
the gênerai charge. If the jury should find that the défendant did not 
intend either to receive or pay the price for any of the grain in question, 
and intended oniy to bet on the rise and fall of the market, — to pay dif- 
férences, — still, if such intention was not known to the plaintiff, and he 
executed the orders in good faith, and bound himself to receive, and did 
receive and pay for, the grain, and thereafter sold the same, after reason- 
able effort to notify défendant of the delivery and intended sale thereof,. 
and after defendant's répudiation of, or failure to comply with, thecon- 
tracts, then plaintift is entitled to your verdict. 

The next I hâve already given. There are one or two others hère, but 
I understaod I hâve already given them, and I do not care about reading 
them. 

Judge Bisbee. The commissions, instead of being a quarter of a cent 
for the purchase, and quarter of a cent for the sale, were only a quarter 
of a cent for the purchase and sale. 

27« Omri. I think you bave it the other way in the pétition. (To 
the jury:) Gentlemen, I need scarcely say to you that your détermina- 
tion of this case should be upon the évidence and upon the évidence 
alone. Whatever feeling of sympathy on the one hand, or of préjudice 
on the other, either court or jury may be indined to, should be put en- 
tirely aside, It is nothing but a cqoI, clear-cut question of fact apd of 
law, and you and the court are alike under oath to so décide the case, 
without référence to any other considération from any source whatever. 

I will say this in référence to the books: Thèse books contain the ao- 
counts of other transactions, and now, being in the custody of the court 
for the time being, they will be committed to your charge. The entries 
in thèse books are confidential, and the court is bound to respect them 
as such, and so you wiU be; that is to say, whatever you find there re- 
lating to transactions not involved in this case, is^ to be held as though 
you had never found it. 

EXCEPTIONS. 

Mr. Stqihms. The court told the jury that if Edwards made the con- 
tracts in July, substantially, that we were bound by that. 

The Oourt. I did not intend to say that. 

Mr. lÀncoln. Another œatter was, you say "that if the contracts were 
not made." I think the jury may misunderstand that. Suppose the 
parties did enter into contracts, and intended to fulfill them as they en- 
tered into them, but that the agreement was that no grain was to be de- 
livered, then it would be gambling; but your honor put it in such a way 
that the jury may hâve a feeling that there must be no contracts made 
for it, whereas, if they were made, as Hoeffinghoff claims, without de- 
livery of grain, then legally they were not made. 

The Qmt. i tried to make that just as clear and strong as words could 
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make U. If the form was a mère concealing, and there was no substance 
to it, the jury had a right to tear away the disguise, and find what the 
contract was. 

Mr. Lincoln. The court said in so many words that Forbua was a 
broker. We claim that, although he was a broker, he could make this 
contract with HoefBnghofFas a principal. 

The Court. My recollection of what I said is that Mr. Forbus, ac- 
cording to the testimony, was a broker. I then explained the différence 
between a broker and a commission merchant, and I said afterwards 
that, if the arrangement was between Hoetiirghoff and Englehorn and 
Forbus alone, there could not be any recovery in this case. 

Mr. Lincoln. You said also, if I remember' it correctly, that Forbus 
was a mère broker, and had nothing to do with buying and selling. 
Nowj although Forbus is in his profession a broker, there is no reasou 
why hô may not hâve made this contract with Hoeffinghoff, and they 
should hâve the thing settled hère with Forbua. That's what I thought 
was likely to be misconceived. 

Mr. Siephens. I don't know whether you intended to tell the jury that 
thèse books and the other accounts in them as to the method in which 
Mr. Edwards did his business was for them to Consider or not. You 
said that you had ruled out of the évidence for certain reasons what others 
did, and I did not know whether you meant by that what others did 
with Edwards,' or what others did on the board of trade. 

The Court. The only thing was as to this cash wheat and cash corn, 
and that the jury might go through the books and see if there were any 
entries to show cash wheat, and see if that was exceptional. 

Mr. Stephens. To the charge concerning the gênerai transactions of Ed- 
wards with othér people, where there are thèse things on his books, we 
want to take an exception; and also as to the spécial charges given for 
plaintiff; and wè also want to take an exception to each modification of 
each of our spécial charges, and also warit to take an exception to each 
spécial charge refused. In your charge, referring to the plaintiff, you 
said: "He produces the bought and sold notes, he produces checks given 
in payment for grain, and produces évidence of transfers of grain and in- 
surance receipts, receipts for storage, etc. If you believe that testimony 
you must believe those purchases actually made." I do not know thèse 
are the exact words, but it is to that sentence I désire to take an excep- 
tion. 

Mr. Warrington. Did your honor understand that those three charges 
that I asked the first day, and you refused, were exoepted to? 

The Court. The first two were refused at the time, and the exception 
goes in at that time, and the last was covered by what is in the gênerai 
charge. "" 

Mr. Stephens. I want to take an exception to ail those matters relating 
to the agency of Mr. Forbus for us, and ail matters relating to what was 
said by Forbus, and as to his knowledge as a broker, and what relates 
to our being bound by thèse rules of the board of trade and giving thèse 
orders, and matters of this kind in the gênerai charge, and I think we 
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ought to be permitted to make such exceptions to the charge as we can 
indicate more definitely when the charge is written out. 
'3.6 Court, You can do that. 

The jury, which had retired before the exceptions were stated, were 
then recalled and further charged as folio ws: 

"Gentlemen, the charge I gave you was altogether oral, excepting the 
Btatement of the case, and some matters that I meant to refer to I omit- 
ted, or at least there seem to -hâve been some things that were notex- 
actly understood. One is, that it must hâve been intended when the 
contracts were made that there should be a bonafide purchase and deliv- 
ery of the grain. If Mr. Edwards made the contract without then in- 
tending to buy or deliver the grain, and afterwards, when Hoeffinghoff 
began to sheer off, went in and bought the grain, so as to make a show 
of fulfiUing the contract, that would not do. You must be satisfied 
that the intention was to fulfill the contract at the time the contract was 
made. I thought I stated as much in the charge. If I did not, I state 
it now. If the form of the contract was for the purchase and delivery, 
but the understanding was that there was to be no delivery, the under- 
standing controls over the form. That I thought I said also. I stated 
to you that, according to the testiinony, Mr. Forbus was a mère broker. 
So he was. But it does not follow from that that he had not the capaç- 
ity to make the contract as principal himself with HoefBnghoff; and, as 
I told you in another part of the charge, if yoù" find that that wAs the 
real transaction, — that is to say, that HoeflBngbofif had no transaction 
with Forbus excepting as a principal, as set up in bis answer, — then the 
plaintifif hàs no case. As to the books which you bave, or wiU hâve, 
the court permitted an inspection of the books — other accounts in the 
books — upoti certain matters. You will remember that the -corn or the 
wheat which were clof.ed out in July, that there is an entry in that long, 
book — cash-book or whatever it was — of cash corn, cash wheat, cash 
grain; and Mr. Stephens insisted that those were the only en tri es of cash 
grain in the book within those months. Now, the whole range of those 
books is open to your inspection on that point. What I meant to say 
was that gênerai trapsactions between Mr. Edwards and other parties eut 
no figure in this case, and I only permitted an examination of those en- 
tries to aid you iû determining whether there was anything exceptional 
or illégal in selling that wheat for cash, or whether the fact that no other 
entry of the sort appears in the books, if that be the fact, tends to show 
that Mr. Edwards was not conducting a legitimate business. 

"There are a good many matters in testimony to which I bave not re- 
ferred. I intended to turn the testimony over to you. I did not in^ 
tend to express any opinion whatever about the facts. I did not waht the 
jury to think the court was one side or the other, because the court is 
not on any side, and so I did not refer to the testimony given by Mr. 
HoeÉBivghofr, relating to the settlement which he claims he made whën he 
gave his note,--*in June, I think it was,— ^apd said that that shouïd be; 
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the end of.it, or words to that effect. It is olaimed that that was the 
setUement and closing up of the transaction. , That dépends altogether 
upon the testimony and what you find from the Witnesses, and, of course, 
if he settled then, that is the end of it." 

Mr. lÂncoln. As I understand the charge of the court, the jury might 
hâve got an impression that if Mr. Edwards did in fact buy in Chicago 
this grain, thàt that bound the défendant. The chaTge of the court 
seemed to be based upon the theary that if they find that Edwards did 
in fact buy the grain in Chicago that then we were bouud for it, and I 
don't think the court intended that. ! . .i 

The Court. I doiuot think counsel understood thfe charge as well as the 
jury. I did not intend to convéy that impression. I hâve ail the time 
referred to the contract between the parties, and the contract between par- 
ties is when the minds meet. That, in a written contract, is when they 
sign the papettj in an oral contract, whéh they coine to an understand- 
ing. It is the «nderstanding when the contract is made that governs. 
If the underetanding then was that there should be an actual purchase, 
and an aetual delivery and receipt of the grain, the contract is bind- 
ing, notwithstanding they may bave subsequently concluded to sell out, 
or even to settle dififerences. If the contract was a bonàfide one for the 
actual purohaee and sale, it was good. If it was not good when it was 
made it could-not be made gobd by subséquent purchase; that-is to say, 
Mr. Edwards could not be permitted to tack^nd change his course aûd 
gét into 8his.J)B'to claîm to be in the position of* a' &âna^cfepurohaser of 
grain unlesa you are sàtisfied that that was the agreement at the time 
the contract was made. 

Mr. lÂnùoh,.' My point was simply, the mère fact that Mr. Edwards 
did buy it up there did not bind us. 

2%e GovH. I bave tried to say that. I do not see how I could make 
it àhy more clear. " 



Davey f. .^TNA Life Ins. Co. 
(Oirevit Court, D, N0U> Jersey. April 1, 1889.) 

1 .iNSTmANOBr-AcnOKS ON PomCIES^BviDENCB. , ; 

A physician'.B ççrtiflcate of death, when made expa/rle, is not proof of the 
cause of death «Is agaîhst the opposite party, but whèn èiplained and àffirtnéd 
ltt the triail as to its statements by the physician whc made it, it may he con- 
sidered as part of the évidence, 

8. Power— -CoppiTION— ÇqNSTBtTCTIOir. 

Wheré a policy bif ' nfe insurance contains the proviso that if the insured 
' "shall bècoitté 'so f ar intémperate as to impair his "health, or iQduce(ieWn''M»» 
,:,: <f«TO«»»," tIiO:PoUcyshalI become null and vpid,it is nptnecessary for the de- 
, fendant to ^rove that the insured .had beçome habitually intemperatç for any 
lèngth of tinié befbre his death, in ordei' td aVoid the policy; but thé condi- 
tion will-lfd hrokeu if it appear that the insure4 died ffomthe eSects of a 
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single drunken debauch, continued for one day, orten days, immedîately. prer 
ceding his death, and although befofé that time lie may hâve led a tempert(te, 
or aven à Btrictly abâtemious, lif e. 

At Law. 

John Linn and Cortlandt Parker, for plaintiff. 

Theron G. Strong and Joseph D. BecUe, for défendant. 

Wales, J., (charging jury.) This is an action of debt on a polîcy of 
insurance, dated July 16, 1878, issued by the ^Etna Life Insurance Com- 
pany of Hartford, Conn., to William A. Davey, whereby, in considéra- 
tion of the representatioûs and déclarations made to the company in the 
application for the policy, and of the annual premium of $233,60, to be 
paid to the company on or before the 16th of July in each year during 
the oontinuance of the policy, the company insured the life of the said 
William A. Davey in the sum of $10,000, to be paid to his wife, Ada 
Davey, or, in the event of her death before his, to his executors, etc* 
The annual premiums were duly paid up to and including the 16th;day 
of July, 1881; and shortly after the payment of the last premium, to- 
wit, on the 6th of August, 1881, the insured died, leaving his wife, thé 
said Ada Davey, the plaintiff in this action, to survive him. Proofs of 
death of the insured, according to the form prepared by the company, 
were dûly made and delivered to the company, and payment of the 
amount stated in the policy demanded, and, this payment having beea 
refused, the plaintiff brought this action. 

The excuse or justification made by the company for its refusai to pay 
the sum demanded is that the insured failed to observe and perform one 
of the conditions contained in and constituting a part of the contract of 
insurance, and thereby released the company from ail obligation to pay 
the principal sum. Thèse conditions are to be found in the third clause 
of the policy, and araong them is one which provides that if the insured 
"shall become so far intemperate as to impair his health, or induce de- 
ilirium tremensy the policy shall become null and void. By his contract 
';with the company the insured accepted this condition, and agreed to 
lead a temperate life, and not to indulge in the use of alcoholic liquora 
to such an extent as to impair his health, or induce delirium tremem, and 
that, if be should break this condition, the contract between him and 
the company would be at an end, and the company would be no longer 
liable on its policy. IJ; is alleged by the company that the insured vio- 
lated this condition, — this part of his contract, — and that in conséquence 
his health was impaired, and that his death was caused by intempér- 
ance or by ddirium tremens, induced by his excessive indulgence in the 
use of alcoholic liquors. This, gentlemen, we understand to be the 
ground of défense to this action, and it will be your duty to seriously 
consider and weigh the évidence which bas been submitted to you in 
support of the excuse and justification of the company in their refusai to 
pay the insurance money. The issue of fact is distinctly and broadly 
made,, and thequestion for you to décide may be divided into two parts: 
First, had the insured, after the 4ate of the policy, become so far intem- 
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perate as to impair his health; or did his intempérance cause or induce 
delirium tremensf If either of thèse questions is answered in the affirma- 
tive your verdict must be for the défendant, for in either case the in- 
sured, William A. Davey, would hâve broken his contract, and the plain- 
tiff hère cannot recover. 

In the instructions now to be given to you we do not intend to review 
the évidence in détail, or to comment on the testimony further than raay 
be proper to direct your attention to the history of the brief illness of the 
insured, which immediately preceded his death, so far as that history 
can be gathered or inferred from the statements of witnesses on both 
sides, and from the admissions of the insured himself. By way of in- 
troduction, it may be stated that at the date of the policy the insured 
was in the thirty-seeond year of his âge, and at the time of his death 
was not yeit thirty-five. He was therefore in the prime of life, arld in 
his application for the poliCy represented himself to beof sober and tem- 
perate habits, and not addicted to the excessive or intemperate use of 
any alcoholic stimulants, or opium, and declared that he did not use any 
of them often or daily, It appears, however, from the testimony of Mrs. 
Dàvey, that, for some time previous to his last illness, he had not been in 
vigorous health, but complained of a cough and lung trouble, had taken 
médical advice, ahd had gone abroad for a few toonths with the hope of 
obtaining relief; but without deriving'much benefit from the change. 
He was a ■manufacturer by occupatioû, and it was the ohief part of his 
duty to attend to the financial branch of the business, conduct the cor- 
respondisnce, and visit Boston, Philadelphia, Baltimore, Rochestèr, and 
other eastern cities, at least once a year, in connection with the interests 
oî his firm. It had been his custom for several years before and after 
his marriage, which was in 1876, to visit Alexandria Bay, in the state 
of New! York, during the months of July and August, where he would 
itemainfor at lèast two weeks, engaged àlmost daily in boating and fish- 
ing.^ Subséquent to his marriage hiswife had always accompanied him 
<Jn his business trips and in thèse summer excursions, until the last one, 
whén he went alone, his wife having been advised by her physician to 
eeek the cooler atmosphère of the Catskills. Prior to this time, Mrs. 
Davey. saye that her husband had been tempernte and moderate in the 
Tkse of liquor; that she had never seen him intoxicated; and that by the 
direction of his doctor she had administered to him milk punches and 
sherry wine for the benefit of his health. His brothèrs, who were as- 
Bociated with him în business, and who saw him almost daily, also tes- 
tifythatihey never saw him intoxicated or injuriously afï'ectêd by the 
use of liquor. Mr. Van Horn, an intimate personal frierid of the insùréd, 
and MK' Matoohe, an old friend of Mrs. Davey,- both say that, sb tar as 
thteir observation went, the insured was never intoxicated. Mr. Davey- 
arrived at Aléxiandria Bay on Saturday, the 28d of July, 1881, in the 
eVening, and Was met by Mr. Matoone and others, who aissisted him to 
thé Grossman House,-— the hôtel where he boarded during hië stay. He 
was jsuffering from a sprained ankle, and walked with'a shufflin'g gait. 
After ieacbing the hôtel he was not iû a Coiidition to seè any dnè,: pre-' 
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sumably frôni debility and the fatigue of his joumey, and, at the sug- 
gestion of Mr. Matoone, retired to his room soon after supper. There is 
no direct or satisfactory évidence as to thé condition of Mr. Davey's 
health at this time,- and there is no proof that he was under médical 
treatment, or that he was afilictéd with any spécial disease or complaint. 
On the day following his arrivai he walked over to the Thousaiid Island 
House to call on Mr. Matoone, who had not then breakfasted, and passed 
some little time with that gentleman. On the same day he went out 
boating for a few hours. On Monday, the 25th of July, and on.every 
succeeding day, with possibly the exception of Sunday, the 31st, he was 
out on the bay or river, boating and fishing, until Wednesday, the 3d of 
Àugust, when he was discovered early in the morning in his room, at the 
Crossman House, prostrated by an attack of illness, which grew rapidly 
worse, and resulted in his death on Saturday, the 6th. 

The certificate of death of the insured was made by Dr. Rae of Jersey 
City, his family physician, who had been sumraoned by telegram to at- 
tend hiai,- and who answered as foUowa to the questions relating to the 
length of bis acquaintance with thei insured, and to the causé of bis 
death. After stating that he had been cailed to attend Mr. Davey, oh 
or about the 4th day of, August, 1881, and continued with himantilthe 
day of his death, he says in reply to the first question: ' ; 

"(1) Howlong haVe you known the deceased? About three yeâré. (3) 
What was the direct cause of liis death ? Exbaustiôu from hematetnesis'. ' (3) 
What were theindireçt causes of his death? Expoâlire to the sun and cirrho- 
eis of the liveri (4) Washislast illness occasioned, or had his gênerai health 
been impairçd, by any pernicious habits? He was in the habit of using stim- 
ulants, and a great deai of tob^cco. Probably they impaired his health. (5) 
"Was his health impaired by intempérance? See ansWer to 4. (6) Was his 
death causéd directly or indirectly from inteiùperance? See answer to 4." 

On the présentation of this certificate to the proper officers of thetcom- 
pany, it was not only right and proper, but it was incumbent on them, 
in the discharge of their duty, to inquire further into the circumstances 
attending the death of Mr. Davey, in order to asoertain whether or not 
he had fairly këpt and performed his part of the contract. Having done 
this, they became satisfied that he had broken the condition to which 
your attention bas been; cailed; tbat the poliey was thereby forfeited; 
and that the company was not liahle for the amount insured. , In taking 
this course the compàny cannot be censured or reflected on for adopting 
àny unjust or oppressive; measures to resist the payment of what they 
consider to bean illégal claim. : There is certainly enough of doubt and 
uncertainty in this certificate, as it stands, as to the direct or iiidirect 
causes of Mr. DaVey's death, to awaken suspicion; and there has also 
beensufficient évidence submitted toyou by the company tojùstify them 
in layingathe whole case before a jury, and asking for an impartial ver- 
dict. This certificate, of îtself, and unexplained,is not conclusivfe évi- 
dence of the cause of death; nor is it prima /acîeproofagainst the plain- 
tiff, for the reason that it was taken ea; parte, and without ôpportUnity foi: 
cross-examination; but it becomôs a part Ctf the évidence now to becpni 
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sidered by yôu, in so far as it !has been explained by, and ineorporated 
■with the oral t^stimony ofj Dr.- Rae, who bas been exainined before you 
in référencé toit, and who bas substantially repeated and confirmed its 
BtateinentsJ Thèse statements are cautions, guarded, and somewhat in- 
definite, but riot unfairly so, because it is tbe privilège and right of everj»^ 
pbysician, und'er similar circumstances, in the absence oî a post mortmi 
examinadon, to qualify bis opinion or judgment of tbe cause of bis pa- 
tient's death. In giving bis opinion, Dr. Rae says tbat he was guided 
by bis: own observation, and by the statements made to hirn by Dr. 
Watsdn, the local pbysician, who had been called in before bis arrivai. 
Tbe certificate- gives as the cause bf death bematemesis, — tbe vomiting of 
blood from the stomach, — wbicb. is one of tbe symptoms of cirrhosis of 
the liver,— that is, a condition ofitbe liyer produced in a large propor- 
tion of cases by the excessive or intemperate use of alcoholic liquor for 
any considérable length of time. Dr. Rae is an intelligent pbysician, 
and gave bis testimony with apparent candor. He had known the de- 
ceased for tbreesyears, had attended him professionally, and, as the resuit 
ofbis observation and knowledge, tells you, after certifying the cause of 
death according to bis best judgment, that Mr. Davey was in the habit 
of xising stimulants, and 'a great deal of tobacco, and that they probably 
impaired bis health. 

W^have thvis particularly directed your attention to the certificate of 
deatb, and to the testimony of Dr. Rae in conjunction therewith, be- 
cause they togetber will form the starting point in your investigation of 
the actud and real cause of Mr. Davey's death. Yoii hâve heard the 
iéistimony of Dr. Watson, who was called to see the insured on Wednes- 
day mclrning,' whén he Was first discovered laboring under the attack 
wbich proved fatal, and you will recall bis narration of tbe condition in 
wbicb he found Mr. Davey, and of what he said about hiraself. You 
^11 not fail to fémember the déclarations of Mr^ Dayey, bis confession, 
indeed, that he had been oautioned by bis family pbysician tbat unless 
hewould stop driuking he would be liable to thèse attacks, and tbat he 
supposed it waaallup with him now. Then there is the testimony of 
Dr.: Bruce, who, in the months of July and August, 1881 , was acting in 
tbe'capacity of clerk in tbe Grossman House, and at tbe same time was 
;pur5uing the study of medicine, and is now a practicing pbysician, and 
:who saw MrJ Davey very often during his illness. And, finally, there is 
the évidence of several other persons, boatmen^ bar-keepers, and bell- 
boy', who had known Mr. Davey for various periods; during bis annual 
isojourns at Aléxandria Bay, extendiug in some cases as far back os seven 
or!«ight y^ars! before bis death; and they told you what they knew in 
iieferencô to his ' habits of drinking while there, especially on the. occasion 
of his last visit. One of thèse witneisses — tbe oarsnian who. attended 
Mt; Davey every dày from the 24th of July to August 3, 1881 — says 
tbat h« wârned Mr. Davey that "if he didn't stop drinking so much be 
■woidd kiil biiiii8elf,.and was told to mind; bis ôwn business." In addi- 
tion to the w;itnesses who speak from Personal observation and knowlr 
edge of Mrt Davey's habits, there is tbe expert testimony of Drs. Pbil- 
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lips aM Ward, who gave their professional opinion and judgment on the 
effects of the supposed quantities of liquor taken by Mr. Davey during 
the eight or ten days preceding his prostration, and also what in "their 
opinion, after hearing the teàtitdony of Drs.Watson' and Rae, and 6f the 
other witnesses, was the cause of his death. On this évidence, which 
iVe haVe'briefly passed in revièw, the defendant's case rests, ànd it is 
claimed hy the company, to hâve proved the.fact that Mr. Dav^y violated 
his contract by becoming so far intemperaté as J» impair his heallh, and 
so rendered the policy void. By way of rebuttal, the plaintiff has pro- 
duced testimony to show, that Mr. Davey had always been, at least sub- 
séquent to the date of the policy, and up to the tim© of his death,— thaï 
portion of his life with which we are now rnore particularly conqernedj 
— a sober man. This testimony cornes from the wife and brotlaers of 
Mr. Dayey, and from two faxnily friands, Mr. Matoone and Mr. Vap 
Horn, none of whom, however, saw him d^uring his last visit at Àlexan- 
dria Bay, until he was in a dying condition, exçepting Mr^ Matoone. 

Now, gentlemen, yo»;i are to consider ajl the testimony that ha,8 been 
offered by the plaintiff and défendant on this question of the alleged vio- 
lation of his contract by Mi. Davey, for it is your province to décide on 
the facts which bave been established on the onejside or the other.. , If, 
after acareful and con^ientious examinationpf thewhole évidence, you 
shall be satisfied that Mr. Davey did, afteir the; date of the ppliçy, be- 
come so j^r intenjperate as to impair his health, or indnce ddiHwm.pr&msns, 
your yepdict njust be for the défendant, but if you shall not be 30 satis- 
fied, tl(ç^ the plaintiff \5;ill be entitled to a verdict for the fuil aipountpf 
the policy, with interest. Itis not necessary, in making np ypur ver- 
dict, that you should be satisfied beyond a feasonable doubt of any fact 
or facts in référence to which évidence has been'given in the eout^ of the 
trial. You are only required to be governed by the weight of the testi- 
mony, and on whichever side that weight preponderates your verdict 
must be rendered. 

Asyou Ijiaye tdready been iqformed, a^ a fprnaeç .triai of ^liis^cOTise a 
verdict was rendered for t!he plaintiff; but, the judgment eritered on that 
verdict having been reversed by the appell&te, court' in conséquence of 
the erroneous construction, given to the jury in the former trial, of the 
words, "so far intemperaté as to impair his heklth," the cause has been 
remanded hère to be, tried over again under the interprétation put uippn 
those wordg by the suprême court of the United States. Of course, if 
the évidence which you hàvç heard satlèfiçs you that Mr. Davey died 
from ddirium tremens, then there can be no doubt that the policy was 
thereby fprfeited, and the plaintiff cannot recover ; hut if you èhail not 
be satisfiçd that he died from . that cause, then ypur attentioni myst be 
directed to. the meaning and import of the words "so far intemperaté as 
to impair bis health," and, in brder that you m^y elearly understahd the 
interprétation of that phrase^ a» announced.by the suprême coijirt, we 
will read-itiiat portion ôf the opinion of the court which defines and ex- 

■8 Sup. et. Rep. 831. ■• - ■ 
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presses what thèse words mean. The court, speakîng through Mr. Jus- 
tice Habla», says : 

"If the Bubstantial cause of the death of the insured was an excessive use 
of alcoholiç stitoulants, not takeii iû good faith for médical purposes, or un- 
der médical a(l vice, his health was impaired by intempérance, within the 
meaning of the words ' so far intemperate as to impair his health,' although 
he may not hâve had delirium (remews, and altliough, previously to his last 
illness, he had nôt indulged in strong drlnk for such a long péri od of time, Or 
80 frequently, as to become habitually intemperate. Whether death was so 
caused is a màtter to be determined by the jury, under ail the évidence. " 

This langûagÇ' is plain, ùnéqUivocal, and cannot be misundérstood. 
If, therefore, Mr.' Davey died ftbm a single debauch, continùed for one 
day or for ten dàys, he did become "so far intemperate as to impair his 
health," although he had, previousli? to his last illness, led a temperate, 
or even stri'ctly abstemioUs, life. This construction of the words con- 
tiained in thé third clause ôf the policy is binding on this and on ail 
other fédéral (Courts, and it is your duty, as well as ours, to obey it. You 
are the jud'ges of the facts and' of the credibility of the *itnesses, but you 
must give your obédience to the law as announced by the highest tribu- 
nal in thé land. In whàt we havenow sàid to you, we hâve endeavored 
to substatïtially ênabrace ail the reqUests for spécial instructions madè by 
the cobnsel foï:thé plaintiflf'ahd defçndant respectively, with perhaps one 
élxception, which is this : , Thàt in your délibérations you wiU not be in- 
fluenced or controUed by àîiy motives of sympathy 6r préjudice for or 
again'st either of the jiarties to this action, but that you will rendera ver- 
dict according to the eyidence,--a just and impartial verdict, which will 
command the approval ofyoUr own consciences, 

Yerdict for tbe plaintifC, 



CHicAâô, B. (fe Q. B. Cd; p. Dey eî al., Railroad Commissioners. 

Chicago, M. & St. P. Ry. Co. «. Same. 

(Oireuil Court, 8. D. Jowa, O. D. February 2, 1889.) 

1. Eailroad' Commissioners— RbgùI/Ationof Charges. 

Act lowa, Aprll 6, 1888, provides for. the régulation of transportatioa 
charges by railroad companies, and for a board of commissioners to flx rea- 
Booàble charges. Section 17 requires sàid board to make a schedule of max- 
imum rates, Whibh shall be deemed ^rma /aci« reasonabls; Sections 18 and 
30,pjovide that any; pei'son may çomplaiu that the charges made or published 
by any çompfiny, are hi'gher than those flxed by the schedule, or that the lat- 
tef are unreasonably high, upon which the board shaU investigate the com- 
plaii)t. The décision inade thereon shall set ont the maximum rates to be 

;chaf|;edt)>erea{tet'. and neithev th9 décision nor tbe schedule therein con- 
faîhed shall bè limited to the case cdmplaihed of, but shâll extend to ail such 

trates'hëtwéèn'poihts in thé staté. ahdto whate ver part of thelineof saidroad 
■• iwithin the fttaiteas.mayihave been firikslyiwitbin the scope of tlie investiga- 
tion. Beld, that the power to make a full schedule is not bnly conferred by 
section 17, but is given also by said other sections, in case a complaint has 
been made and investigated. 
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8. Samb. 

On a bîll to restraîn the board from carrying into efifect a Bchedule of rate» 
8o established on the ground that they are so low'as to be ruinous to the 
business of theroad, if the évidence as to the probability of loss is so con- 
flicting that the efEect of the rates is doubtfui, and largely dépendent on fut- 
ure developnaents, and only about 4 per cent, of the local trafflc will be af- 
fected by the reduced rate, relief will not be granted until expérience has 
demonstrated that the rates are not compensatory. 

8. Same— Violation dp Injunction. 

It is not a violation of a temporary injunction against putting in force a 
schedule of rates made pursuant to said section 17, on the ground that they 
were unreasonably low, for the commissioners to piake another schedule af ter 
inves.tigatihg a coniplaint flled against rates chareed by a railroad comijany, 
althopgh the purpose of tbose making the complaint was to évade the injunc- 
tion-, &nd their conduct in attempting to procure a favorable décision on the 
complaint was improper, as the duty of the commissioners under the statute 
was to hear the complaint and establish proper rates. 

Bill l?y the Chicago, Burlington & Quincy Railroad Company, to re- 
strain Petçr À. Dey and others, constituting the board of railroad com- 
missioners: of. the State of lowa, from putting in force a schedule of 
charges. A^ preliminary injunction was granted in this and two other 
similar cases, but one opinion being filed, Railway Go. v. Dey, 35 Ped. 
,Eep. 866, tp which référence is made for a fuUer discussion of the ques- 
tions herein considered, and for the statute under which the commis- 
sioners acted in making the schedule complained of. 
. Wirt Dexien, for complaiuaat. 

A. J. Baker, Atty. Gen., for défendants. 

BbewîîB, J. This case is submitted on an application for a tempo- 
rary iiyunction. On the 28th of June, 1888, this complainant filed a bill 
in this court asking an injunction restraining the défendants as railroad 
commissioners of the state of lowa from putting in force a certain sched- 
ule of rates on freight. After a lengthy hearing, and on the 27th day 
of July, a temporary injunction was issued as prayed for. Now the 
complainant files this, a supplemental bill, alleging that défendants ar© 
seeking to évade the force of that injunction, and to cast upon complain- 
ant a schedule of rates substantially the same as that heretofore enjoined, 
or at least that the différence is so slight as to indicate a mère évasion. 
The gist of the complaint is that certain jobbers and manufacturers of 
lowa, interested in reducing the rates of freight, formed associations for 
that purpose, and employed spécial counsel to assist the attorney gênerai 
in resisting the original application. That after the injunction had been 
granted a meeting of such jobbers and manufacturers was held in Dav- 
enport on August 14th, for the purpose of dèvising and adopting a plan 
of procédure for evading the opération of such injunction. In pursu- 
anoe of the plan devised a circular was sent ont, marked "Strictly Con- 
fidential," to varioijs parties in the state, in which it was recitéd that 
,sections 18, 19, and 20 authorized com plaints to the railroad commis- 
sioners of çvery; unreasonàble charge, and required the commissioners 
upon such com plaints to summon the railroad making such change to 
,appear and show that it was a reasonable one; and, if found by the com- 
v,38F.no.8— 42 
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missioners tç be unreasonable, they werç to makea reasonable. rate which 
would becpçiéjîrima /aoie évidence; and further, that when such rates 
were once estàblished the; railroad would become liable for ail the penal- 
ties. The cîrçular then reads; 

"Therefore thecommittee recommended that the jobber at every sliipping 
and manufacturing point secure évidence of the unreasonable rates being 
collected by the railroads, and flle them with the proper pétition with ;tbe 
railroad commlssidners at once. This plan being oarried out at ail points 
would quickiy ënable the commissioners to éstablish schedule rates which the 
railroad màna^^rs could nèither question nor controvert as prima facie évi- 
dence of reasônable rates, and they would be in force until théir unreason- 
ablenpss was declared by the courts, the important point being to get the 
rates into effeot at once, and hâve tbem In effect while the litigation is pro* 
ceeding." 

In pursuançe pf this plan a complaint was filed by Robert Donahue 
and otbeVs, aliéging generallythat the railroad company, complainant 
herein, hàd'attempteid to put îii force schedulès of rates unreasonable 
and extortîoiiate, and prayihg;fdr an examination. Upon the hearing, 
aftèr objection by the railroad cpinpàny, a full schedule bf rates for com- 
plainant's road iû the state of lowa was prescribed by the commièsion- 
ers, and theh follows a matter which it is painfûl to record. The thrée 
gentlemen who hàd been railroad coaimissipnetawere candidates for 
élection at the Novembër élection. A décision of this complaint was 
filed with the secretary on the 3d day of Noveïnbér, three days before 
the élection, signed by two of thë commissionefs. The third appeùded 
to that décision the foUowing: 

"Mr. Fred WÎMeofDaveniidft, secretary of the TwinCities'ïréîght As- 
sociation, in à lëtt^ dated Ootober 31, bas thtëatened me in thé naîA^e of the 
jobbers of the state with their opposition to my candidacy for railroad com- 
.missioner unlessthe opinion of thia board in the Bavenport case was made 
public on or before Friday, November 2, 1888* I infer that the demand is 
^that the décision must.be in compliance with their views. In this situation 
ï am compellèd by iny feeiings of seïf-respèct to décline until af ter élection 
■t6 give any expression of my views à'pon thë sub^'ect. I do not believë'that a 
public offlcer -whdse duty it is to détermine qtiestions 6f this kind, whicli are 
practically judicial, Sbould allow personal interësts to s way his judgment.: 
[Signed] • "Pbtee A. Dey. 

"Des Moines, Nov.Z,l%%^." , :, : 

It ia further alleged that this eohedule adopted by the commissioners 
was the same as that they were enjoined from putting in force, with 
merely a change in the classification from the Bo-oalled>" Illinois" to the 
80-called "Western" classification) that making a différence of only 2} 
percent, in: the complainant's earnings, — -the' formel? schedule reducing 
them 30 percent., and thelatter 27 i percent.; and also that this' sched- 
ule is unréàëohable in that by it the corhplainant would not eam its 
oplérâting expensêS and fixed charges. It is still-fOrther asserted that sec- 
tions 18, l&jiâHd 20, under which thèse prôceedîngs were had, ^ve no 
authorityfor^jthe making of an entire schedtile, and otily aim at the cor- 
rection of a single 'Wrong in the màtter of charges. 

To this biU of coinplaint défendants hâve "filed an answer, averring 
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that intheir actions they were simply obeying the commands of the 
çtatute; that a complaint was duly filed with them charging excessive 
rates on the part of the complainant; that they gave notice to complain- 
ant, a hearing was had, and that they endeavored to obtain évidence as 
to the actual cost of the railxoad property in lowa, or a fair and reason- 
able cost of such property, as well as the relation of such cost to the 
bonds and stocks upon which interest and dividends were claimed; that 
they failed to receive from complainant any satisfaçtory information j 
that they heard ail the testimony that was offered on either side, and 
made their décision on such testimony; that the complainant in fact is 
seeking dividends on watered stock. They further aver that they had 
no part in the transactions of the jobbers and manufacturers; and with 
référence to the letter received by Mr. Dey the other commissioners 
say they received no letter or other communication of any nature or 
kind, verbal or written, in respect to their action prior to the making 
and signing of the décision; that that décision was made and signed on 
the 26lh of October, and was not then announced on account of the ab- 
sence of Mr. Dey, and because they were waiting for his action. With 
référence to the allégation in the biîl that the change in the classification 
from the Illinois to the Western makes but a slight change in the earn- 
ings of the complainant,— a, différence of only 2i per cent.,— they aver 
that if such fact was sbown by any calculation made by the complain- 
ant it was not communicated to them; and that the only évidence they 
had pn that subject was the afiSdavit of complainant's gênerai manager 
filed on the original hearing, averring that the twoclassifications made 
a difierence of about 15 per cent., and also the bills filed by the three 
railroad companies at that time, in one of which (the complainant's bill) 
it was all^ed thaf'a comparison between the Western classification being 
used by some fifiy or more roads west of Chicago, and the Illinois clas- 
sification which the lowa commissioners proposed to adopt for their new 
rates, computed upon a basis of one hundred mile distances, in each 
case shows an average réduction oi about fifty per cent, upon fifteen or 
twenty per cent, of the total number of articles named in the classifica- 
tion, and thèse articles so reduced comprise about three-fourths of the 
entire tonnage of the state of lowa." They further say that upon the 
hearing before them they inquiried in référence to this malter of the com- 
plainant's gênerai manager, and his reply was in accordance with the 
foregoing statements, and then generally allège that the schedule as pre- 
pared by thera is reasonable and just, and will, if enforced everywhere 
on complainant's line, enable it to pay operating expenses and fixed 
charges, and beyond that a handsome dividend. 

This summary of the bill of complaint and answer discloses the ques- 
tions presented, and in support of thèse matters quite a volume of testi- 
mony bas been presented, consistingof afiidavits, testimony taken before 
the commissioners upon the hearing of the complaint, and upon which 
they aeted in comparing the schedule with the reports of the complain- 
ant of its bwuess to the railroad commissioners of lowa for the last two 
or three years, Tbis amount of testimpny, as well, as the intricacies 
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and difficulties of the questions involved, is the reason for the tîme 
which bas been taken for examination in reaching my conclusions. 

Tbere are substantially tbree questions presented. Mrst. Has tbere 
been an invasion of the injunction order heretofore issued, aiid tberefore a 
practical conterapt of that order? Second. Did tbe sections of the stat- 
ute under which the comniissioners acted give authority to render such 
décision and establish a full schedule of rates for the complainant? 
l^ird. Is the schedule announced just and reasoiiable? 

With référence to the first question there is little room for doubt. In 
the injunction which was issued there was no assumption of power to pre- 
scribe rates, and no prêteuse of interfering with the commissioners in the 
discharge of any duties imposed upon them by statute. The limits of ju- 
dicial interférence were, I think, clearly stated in the opinion filed. Bail- 
way Co. V. Dey, 35 Fed. Rep. 866. Beyond that limit, as I said, the courts 
hâve no power to go; and the whole lûatter is relegated to the discrétion of 
the commissioners. It would be strange indeed, after the varions adju- 
dications of thè suprême court, if any court should assume to prescribè 
a schedule of rates.' Again, thé commissioners àcted siûiiily upon com- 
plaints filed. They could not abandon the duty cast Upon them by thé 
statute of receiving and acting upon sùch complaints^ Whatever mis- 
conduct may be imputed to the jobbers' association as a wholei or any 
individual members thereof, nonë can be imptited to the èommîssioners. 
A tribunal, judicial or quad judicial, is not to bé heid responsible for 
tbe conduct of the litigants before it, and there is no reasoh tb doubt that 
the comimissiohers acted with the utmost impartiality, giving full'hear- 
îng to both parties, and deciding acoording to their honeèt-jùdgment; 
While thé obvioUs attempt to influence the opinion of Mr. «Dey was a 
gross outrage, it is pleasing to note the manliness with' which thé insuit 
was resented. In thèse days, when too many officiais trim theiir coursé 
to meet public favor, it is pleasing to note such courage rtf conviction, 
such unwillingnéss to even appear to be influenced by persbnal interest 
or public demand in discharge of officiai dutiès, as Mr. Déy manifested. 
And it is pleasing also to notice the fact that, although Mr. Dey was run- 
ning on the Démocratie ticket, which received several thousand votés lèss 
than the Republican, he, and he alone, on his ticket was elected. Obi 
viously thé people of lowa respect independenee as well ias integrify in 
office. Nor is there any reason to believe that thé othér comniissioners 
were influenced by public clamor. Again, while ît may be trde thât the 
différence between the Illinois and thé Western claséification is slight irt 
its practical application to the local fréight in lowa, yet, as thé Coui' 
missioners were advised by the complainant itself that the différence was 
great, it is not to be wondered at that they took the complainant atita 
Word. And finally it must be observed that thé question whatare reai 
sonàble rates is—^s perhaps none know better than thèse commissioners 
■— one of exceeding intricacy and difficultj', àrid it ivould be stmnge in- 
deed, if an hôneSt efforton their part to sôlve that question in the .disi- 
charge of their officiai duties could bé déhouncëd as an intentiohal' cbni 
tempt of judicial orders.' lithiak I but' voiée thé opinion bf èvéry iiidii 
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vidual who has beendrawn to take any part in this litigation, that w© 
ail of us are simply searching after the truth. 

With référence to the second question, the contention of complainant 
is that sections 18, 19, and 20 contem plate simply the inquiring by the 
commissioiiers into an alleged overcharge in a particular shipment, with 
power to déclare what was a reasonable charge, and to make that déter- 
mination applicable in the future to ail charges of a kindred nature; 
that only under section 17 could the commissioners proceed to make a 
fuU schedule. My first reading of the statute gave me the same view, 
but subséquent examination convinces me that such is net the correct 
construction. Section 17 undoubtedly authorizes the commissioners on 
their own motioii to proceed and establish schedules of rates for ail the 
railroads; indeed, it directs them so to do. Under this section they pro- 
ceed, not under any complaint, but simply obeying the mandate of thé 
législature. Sections 18, 19, and 20 contemplate proceedings against a 
particular railroad company upon complaint made. Under thèse' sec- 
tions the board proceeds, not upon its own motion, but only in respoïiSe 
to the application of some party. While the proceeding is qe/Âdjudi- 
cial in that there is a complainant and défendant, — the latter brbught in- 
by notice and a hearing and décision, — yet the scope to whiieh complaint 
may be made, inquiry may go, and décision rendered, is disclosed by 
the first part of section 18, and a portion of section 20, -tyhich réads as 
follows : 

"Sec. 18. Whenever any person, upon his owtï behàlf, or class of persons 
similaiiy situated, or any firm, corporation, or association, or any mercantile, 
agricuitural,,çr manufacturing society, or any body politic or municipal or-: 
gani/.ation, shall make complaint to sald board of railroad coiximissioners that 
the rate charged or published by any railroad company, or the maximum rates 
flxed by said cobjmissioners in the schedule of rates niade by them under the 
provialons of section 17 of this act, or ihe maximum rate that now or here- 
after may be flxed by law is unreasonably higb or 'aiscriminating, it sball be 
tlie duty of said eomraissioners to immediately investigate the matter of such 
complrtint." 

"Sec. 20. * ♦ * Such décision shall speciflcally set ont the auma or, 
ratewhicli the railroad company or common carrier so complained of may 
thereaftei ctiaige or receive for the service tberein named, and inciuding a 
classification of such freight; and the said commissioners shall not bélimited 
in their said décision aftd the schedule to be contained tliereia td the speciflo 
case or cases complained of, but.it shall be extended to ail such rates bôtween 
points in this state and whatever part of the Une of railway of siich company 
or cominon carrier within tliis state as may bave been fairly witliin the scope 
of such investigation." 

Now, the breadth of the inquiry is obvions from the matter of which 
complaint may be made. It is not simply of a-rate charged or pub- 
lished by any railroad company, which of course présupposes some ac- 
tion on the partof the company, but it may also be of the maximum 
rates fixed by the commissioners in their schedule made underiseetion 
17; not neçessarily a single rate for a single class ofshipments, but gen- 
erally of their maiximum rates. In other woxds, thé complaint- may be 
jiarro wly of , a , single matter, Or . broadly of the, ratçs fixed by ; the com- 
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missioners. : Obviously, reading sections 17 and 18 together, the thought 
of the législature was this : That under section 17 the commissioners 
shouldfproceed in a législative or administrative capacity, and, aftergiv- 
ing notice generaUy, and not to any particular railroad company, and 
giving gênerai opportunity to ail for furnishing information, were to 
prépare schedules for ail theiroads, and then in order that the rates 
might be reduced to the lowest reasonable figure, it provided for com- 
plaint in section 16 against any particular road, and authorized the com- 
missioners, after notice and hearing, to fix a schedule for that road, or 
détermine the reasonableness of any particular charge. Only by giving 
this construction "does it seem that full force can be given to ail the 
words in section 18. The complaint generally of the railroad companies 
is that this statute is unnecessary, severe, and stringent. Obviously it 
was the thought of the législature to provide for ail contingencies, and to 
give the fuUest power to the commissioners. Nor do I think that this 
construction renders the statute obnoxious to the charge of class législa- 
tion. Power of classification unquestionably exists; that is conceded. 
Poiyer to détermine upon complaint whether any charge or séries of 
charges by a particular railroad company is reasonable or not cannot be 
questioned; and power to déclare that that détermination shall, as to the 
particular road, be a rule for the future, would seem to foUow. 

This bring? us to the last of thé three questions suggested, to-wit, the 
reasonableness of the rates. In respect to this I hâve nothing to add to 
what I hâve said in the opinion heretofore filed conceming the rules con- 
trolling judicial action. I abide by the propositions there laid down, 
and hâve simply sought to applythose rules to the facts developed by 
the testimony now presented. Neither shall I attempt any review of 
such testimoriy; its Volume precludes this. AU that I can do is to state 
conclusions ancl résulte, with two or three principal matters controlling 
the same. It may be premised that the testimony now presented is 
more definite and satisfactory than that before me in the summer. 
While much of it is by affidavit, still there has been since then time for 
examinatiori and comparison, and the testimpny is more positive and 
direct, and less a matter of estimate. I do not mean to say that every- 
thing has beeti made clear, but thé testimony taken upon the différent 
hearings, and the examinations made by the railroad ofiicials, are more 
and more bringing out the exact tacts. I notice first the testimony of 
Mr. Ripley, the gênerai manager of complainant. His long expérience 
and position with the company complainant give weight to this testi- 
mony. It shows the gross earnings of 1888 of complainànt's entire road 
(the last two months estimated) will be $24,055,241.19, while the oper- 
ating exptenses and fixed charges will be $24,826,801 .40, leaving a déficit 
of $771,560.21. If the same percenlage of réduction adopted by the 
lowa commissioners in their last schedule be applied to the whole busi- 
ness of complainant it would reduce their gross freight earnings $4,360,- 
000, Adding this to the actual déficit, there would be $5,131,560.21 
of income less than the operating expenses and fixed charges. Now, if 
this were an average year,— a fair standard upon which to base our judg- 
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ments, — obviotisly the proposed réduction by even the last schedule 
prepared by the eommissioners could not be sustained. But it is not a 
fair standard; the year bas not been an average one. The testimony 
shows, even if the public history of the times did not compel the court 
to takejudicial notice, that a wide-spread strike on the part of the en- 
gineers of complainant's road, continuing through many months, bas 
added largely to the expenses of operating, and struck a heavy blow at 
the business of the company. Tuming back to the year 1887, it ap- 
pears from the same testimony that the operating expenses and fixed 
charges were $21,383,997.60; and that the gross eârnings subjected to the 
eommissioners' last schedule would bave amounted to $21,656,583.04, 
leaving a balance of net eârnings of $272,586.44, which would maké a 
dividend of 35-100 of one per cent, on the capital stock. Mr. Ripley 
says that this was a prospérons year for the oomplainant. While that 
may be true, yet, looking back on the reports for prior years, it doesnot 
appear to bave been an exceptionally prospérons yeàr. While thé ton- 
nage of freight carried exceéded largely that in prior years, yet the gross 
freight eârnings were less tbân that of three of the prior years. Indeed, 
looking back through the reports as far as 1870, it woùld seem that the 
company, rçceived less per ton for carrying freight during 1887 than in 
any prior year. îf that be true, and the réduction made by the last 
schedule of the défendants applied generally to ail the freight business of 
thé company ifrould still leave a balancé, although a small one, for dis- 
tribution âmong thé stockhdlders, how, within ^bè rules laid down in 
tiîé ptipr o^ij^ipn, cah I hold that the rates are sounreasonable as toJï;$- 
tify judicial interférence? The testimony furnished by the officiais of 
other roads as to the effect. of the lowa tariff on their eârnings ruRS in 
the same direction. It is ùnhècéssàry to give figures. Agaip,, thèse fig- 
ures hayebeen given upon tbe bàsis ofa prpportional réduction of ail the 
freight tariffs of the complainant, botb state and interstate. Nowhere is 
it affirmed by tbè wlthesses for the complainant that, if the rates pre- 
scribed by this kkt lowa tariff were applied to their whole business, the 
results above disclosed woùld follow. On the coptrary, it is évident 
from tbe testimony that, if thèse lowa rates were of univérsal applica- 
tion tb the ehtire business of the company, there would not only be uo 
déficit, but a considérable supi for distribution as dividende. If that 
be true, can thèse rates be declared unreasonablé? This opens the door 
to a serions inquiry. Prior to this act terminal tarife were in existence 
in lowa, as they still are in other states. This act abolisbed within the 
limîts ot lowa terminal tariffs, and substituted therefor uniform mileage 
tariff. N'ow, when in some states through which the company's road 
runs- — a,ëtatutè law imposing no restraints— tbe laws of compétition 
cbmpeitèrmi^ial tarife with tbeir lower rates, can such submissibn to 
the laws of d'oimpetition ana business in one staté be pleaded as an ex- 
cuse for resisting the enforcement of low mileage tarifl' in this state? I 
think the answer to that question will be found in the opinion hereto- 
fore filed. Railway Co. v. Dey, 35 Fed. Rep. 866. Neither necessity 
of business, real or seeming, in one state, nor the laws of that state, fur- 
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nish any excuse for reducîng tiie local tariff beneath that which is com- 
pensatory. The real question is not what effect upon the earnings of 
complainant a similar percentage of réduction in ail its tariffs would oc- 
casion, but what would be the effect if the lowa schedule was applied to 
ail its business. The answer to this question seems, froni the testimony, 
to be that the rates would be compensatory. I reniark again that the 
amount of purely local freight, as compared with the other business of 
the Company, is very small, — four per cent., I believe, — so that, if the 
entire earnings from this part of its business were swept away, the loss 
of the Company would be limited in amount. Of course this fact does 
not authorize injustice, or sanction rates which are unreasonable; but it 
suggests the propriety, in view of the considérations heretofore noticed, 
of actual experiment as the most satisfactory test of the .reasonableness 
of rates. I quote in this respect the language of Mr. Chief Justice 
Woods in the case of THiey v. RaUrond Go., 5 Fed. Rep. 662: 

"The offlcers of the railroad company déclare that, the rates flxed by the 
commission will so r«duce its income that it will not sufHce to pay the run- 
ning expenses of the road and the interest on its bonded debt, leaving noth- 
ing for dividends to its stockliolders. The railroad commissioners assert that 
their schedule was fratned to produce eight per cent, income on the value of 
the road after paying cost of maintenance and rnnning expenses. Which 
view is the correct one it is impossible to décide from the évidence submitted. 
There is, however, a conelusive way, — and it seems to me it is the only one, 
— by which this controversy can be settled, and that is by experiment. A ré- 
duction of railroad charges is not always followed by a réduction of either 
gross br net income. It can sooh be settled which is right— the railroad com- 
pany's offlcers or the railroad commission — in their view of the effect of tha 
commission's tariff of rates by alloWing the tàriff to go into opération." 

While quoting this language as applicable hereto, I do not mean ta 
indorse it as of universal application, but only under the circumstances 
of the présent case. Where the effect of the rates is doubtful, with a 
probability that they will prove compensatory, and the amount of busi- 
ness to be affected thereby is comparatively small, I think the courts 
may well wait for the test of expérience. Influenced by thèse considér- 
ations, I am led to refuse the preliminary injunction, and to set aside the 
restraining order heretofore entered. It may well be that by the time 
this case cornes to a final hearing the test of expérience will hâve solved 
somé of thèse matters, and it may be clear — as now seems probable — 
that the rates imposed by this last schedule are compensatory within the 
rule laid down in the prior opinion, in which case no injunction ought, 
to issue, or clear that they are not compensatory, in which case, beyond 
any doubt in my mind, a final and permanent injunction ought to be 
granted. The preliminary injunction will be refused, and the restrain- 
ing order will be set aside. The same order will bé made in the similai 
case of the Chicago, M. & St. P. R. Co. v. Same Défendants. 
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Rand V. United States. 

(District Court, D. Maine. April 37, 1889.) 

1. United States CoMMissioNBRS—FEES^DBAwmG Complaints. 

Under Rev. 8t. D. S. § 847, allowing commissioners, "for issuing any war- 
rant or writ, and for any other service, the sàme compensation as is allowed 
to cîerks for like services," and in accordance witli the construction thereof 
adopted by the accounting officers of the treasury, commissioners are entitled 
to fées for drawing complaints in criminal cases. 

2. Samb— Entehing Retukhs. 

For entering returns on warrants to arrest and to commit, and on summona 
required by order of the circuit court, commissioners are entitled to the same 
compensation as is allowed to clerks for like services. 
8. Samb— Copies of Proobss. 

"Under Rev. St. TJ. 8. § 1014, the commissioner is compelled to return cop- 
ies of proceas to the court; and the accounting offlcers of the treasury hâve 
no right to make an arbitrary rule limiting the length of such copies. 
4 Samb— Dockbt Febs. 

As the commissioner is required by the order of the circuit court to keep 
a docket in ail criminal cases, in which he shall make entry of ail proceed- 
ings before him, commencing with the complaint, he is entitled to docket fées 
in cases where the proceedings before himself bave been discontinued, and 
the prisoner taken before another aud nearer magistrate. 

Pétition for Allowance of Claim against the United States for fées as 
commissioner. 

E. M. Rand, pro se, 
George E.BirdjU. 8. Atty. 

Webb, J. This is a pétition, under the act of March 3, 1887, for 
commissiorier's fées, which hâve been disallowed by the accounting- offi- 
cers of the treasury department. That the services hâve been performed 
and accounts for the same presented in strict compliance with the re- 
quirements of the law, or that the items specified in the pétition hâve 
been disalloVfed, there is no déniai. The case is presented on de- 
murrer, and the only contest is as to the right of the petitioner to com- 
pensation as demanded by him. The items claimed amount to $248.85, 
«f which ail but $45.35 dépends on the questions considered and decided 
in Rand v. U. S., 36 Fed. Rep. 671, further discussion of which is now 
unnecessary. This $45.35, in regard to which objections, net before 
made, are now urged, is composed of items: "For complaints in excess 
•of two folios, $8.55; for ail complaints, $15; forentering returns of war- 
rants to arrest, $2.55; forentering returns of summons, $2.55; for enter- 
ing returns of warrants to commit, $1.20; for copies of process to court, 
in excess of length arbitrarily fixed by accounting officers as sufficient, 
$4.50; for docket fées of $1 in cases where the accused person on arrest 
was taken before another commissioner, $11, In respect to the disal- 
lowance of a portion of the commissioner's charge for copies of process 
returned to court, because the copies exceeded the number of folios the 
^accounting officer deems necessary, it needs only to be said, that by sec- 
tion 1014 bî the Revised Statutes the commissioner is compelled to re- 
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tura to the court copies of the process, together wilh the recognizances of 
witnesses. His compensation for so doing dépends on the length of the 
copy, — a copy, net an abstract, — and there can he no arbitrary rule de- 
termining that leiigth, The gênerai question as to docket fées is in this 
case modified by the fact that fées of one dollar, as for proeeedings dis- 
cpntinued or dîsmissed withovit; issue, are demanded in cases where the 
respondents wëre arrested upoù: warrants issued by the petitioner, and, 
for purposes of economy, made returnable before himself or any other 
commissioner,' and weré takep for further proeeedings before commis- 
sioners residing nearer to the place bf arresi and the home pf the witnesses. 
An order of the circuit court requires every commissioner acting in crim- 
ihal cases tO keep a docket, in wihich he shall make entry of ail proeeed- 
ings before him, commencing mth thé complaint. In obédience to this 
order the petitioner kept his docket, until by the taking of the prisoner 
before another and nearer magistrate, proeeedings before himself were 
discontinued. ïhis service heshoùld be paid for, if entitled to docket 
fées in any case, and that such fées are proper charges I hâve expressed 
my opinion in Rand v. U. S., supra, and do not now see any reason to 
recède iraw ,it.i , ' 

Entering returns on warrantstô: arrest and to commit and on som- 
mons seems to be required by the order of the circuit court. For such 
service cmnmisBioners, by theifeé biUv are entitled to the same compen- 
sation allowed to clerks for like services, which corresponds with the rate 
charged in this case. Until the présentation of accounts for services 
from October 1, 1888, to December 31, 1888, commissioners bave been 
allowed and paid without objection fées for drawing complaints at the 
rate df 15 cents a folio, the acoounting officers only recently assuming to 
détermine by an arbitrary and inflexible rule the necessary length, and 
disallowing ail in excess of that leingth as unnecessary verbiage. A part 
of the items demanded by this very pétition are for disallowances on ac- 
count of such "unnecessary length." It is now çontended that no fées 
whatever can be allowed for that service, The statute regulating the 
compensation of commissioners does not prétend to specify everything 
which in the discharge of their duty thèse officers are required to do, and 
for which they shall be paid. "For issuing any warrant or writ, and 
for any other service, the same compensation as is allowed to clerks for 
like services," is'the provision of the Revised Statutes, § 847 . Precisely 
what is the scope and efifect of the phrase, "any other service, the same 
compensation as is allowed to clerks for like services," is a question of 
construction. . From the date of theenactment of the fee bill un-til within 
a few months of the filing of the pétition in this case, compensation for 
drawing complaints bas been allowed by the treasury officers to the com^ 
missioners; accounts containing charges far that service hâve been ap- 
proved and certified by the courts. The department of justice has con- 
curred in andapproved theseallowances, as is plain from the fact that 
in its registers,'compiled by authority of the attorney gênerai, who ex- 
ercises gênerai super visory powera over the accounts of officers of the 
courts of the United States, (section 868,) in the several éditions of 1883, 
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1884, and 1886, under the heading, "Régulations Prescribed by the Ac- 
counting OflBcers of the Treasury' Department," is given this "Form for 

Commissioner's Account for Fées," viz. : " The United States vs. . 

Charge, . Date of services. Drawing complaint, three folios, 

45 cents," etc. By this uniform custom commissioners bave been in- 
duced to do the work of drawing complaints, — work which àlways needs 
care, and is often attendedwith difEculty calling for légal knowledge and 
skill. The fee charged and hjtherto allowed barely pays for the manu- 
script work. If the'. commissioners contented themselves with adminis- 
tering an oath to pensons making informai and insufficient complaints 
they would in many cases, if not in most, properly décline to issue war- 
rants for thé arrest of persons, no violation of law being charged; or on 
a hearing they would be compelled to dismiss the complaint. It is fa- 
miliar eiperience with every one who administers the criminal law that 
coniplàinatits most imperfectly appreciate the éléments of crime; and in 
making accusations of violations of law omit material and introduce im- 
material statements. Before issuing his warrant and causing an arrest 
to be made, it is the duty of the commissioner to see that the complaint 
sets ont enough to justify and demand such proceeding. If he is told 
that for the labor and trouble of supplying fatal insufficiency in the com- 
plaint and putting it in proper form he will not be paid, he can well dé- 
cline to do so, and say, "When sufBcient complaint is made to me, I 
will grant a warrant." It is for the public interest that this course be 
not pursued. If the commissioner does not make needed inquiry, and 
put complaints in form to justify a warrant, in most instances no one 
will. To do this work commissioners hâve been encouraged by the allow- 
ance by the treasury officers of very moderate compensation; by the ap- 
proval of their accounts by the courts; and by the instructions contained 
in the rulès adopted by the accounting officers of the treasury depart- 
ment, and published for the guidance of the commissioners by the de- 
partment of justice. The services charged for being so necessary; the 
usage to pay for them having existed continuously from the tirae of the 
enactment of the fee biU with so gênerai approval of the officers whose 
duty it is to exécute that statute, — the construction of the law which 
gives compensation to commissioners for drawing complaints ought not 
now to be overruled. Oontemporanea expositio est optima et fortisdma in 
lege, — -optimust legis interpres cansuetuio. Edwards v. Darby, 12 Wheat. 
206-210; U. S. v. Bank, 6 Pet. 29-39; U. S. v. Macdaniel, 7 Pet. 
1-15; Stiuirt v. Laîrd, 1 Cranch, 299; Surgett v. Lapice, 8 How. 71; In- 
surance Go. v. Hoge, 21 How. 35-66; Peabody v. Stark, IQ Wall. 244; 
Smythe v. Fhke, 23 Wall. 374-382; U. S. v. Moore, 95 U. S. 760-763; 
U. S. V. Pugh, 99 U. S. 269; Mve Per Geni. Cases, 110 U. S. 485, 4 Sup. 
et. Rep. 210; Hahn v. U. S,, 107 U. S. 402, 2 Sup. Ct. Rep. 494; U. 
S. v. Graharri, 110 U. S. 219-221, 3 Sup. Ct. Rep, 582; U. S. v, HiU, 
25 Fed. Rep. 379, affirmed, 120 U. S. 170, 7 Sup. Ct Rep. 510; Brown 
V. U. S,, 113 U. S. 570^ 5 Sup. Ct. Rep. 648; U. S. v. PhUbrick, 120 
U. S. 59, 7 Sup. et. Rep. '413; ne Laura^ 114 U. S. 416, 5. Sup. Ct. 
Rep. 881. Judgment for petitioner for $248.85. 
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Baxter v, Heilner. 
(District Court, 3. D. Nm York. May T. 1889.) 

1. SaLTAGB— ImPIIED RbQUBST— AdMIBALTY R0LB 19. 

Under rule 19 of the suprême court, in admiralty, an action for salvage may 
be maintained against tbe person upon wliose request and for wbose benefit 
the service is performed. Tbe request may be implied as well as expressed. 

2. Samb— Action in Peksonam. 

Ùpon a dispute between the owner of coal sunk aud an insurahce company 
as to whether he was insured or not, the agent of tbe compaby, in the pres- 
snce of the owner and of the salvor, requested the salvor to go on and raise 
tbe coal, and it was agreed that whoever was liable would pay; tbe owner 
also saying: "I suppose I will hâve to pay for it if I am responsible. " Tbe 
salvor tbereupon raised tbe coal, and delivered it to the persons directed by 
tbe owner. Seld, tbat the owner was liable in personam, and that it was im- 
material whether the alleged insurers were liable to indemnify bim or not 

In Admiralty. 

Wing, Shoudy & Puinam, for libelant. 

Joseph A. Welch, for respondent. 

Beown, J. The canal-boat Alanson Post, with a cargo of coal, beîng 
sunk at the foot of Jané street, North river, was raised by the libelant 
in August, 1888. The respondent was the owner of the cargo, which 
he had contracted to deliver to Addickes & Son. The boat and cai^go 
were raised, and the cargo delivered to them, in accordance with the re- 
spondent's arrangement, upon a certain allowance for the damages aris- 
ing from the sinking of the cargo. The libel is filed to recover $195.07, 
the share of the cargo for the libelant's services, in the nature of salvage, 
in raising boat and cargo. It is not disputed that the amount is rea- 
souable, and the apportionment just. The défense is that the défendant 
is not liable, and that the suit should be against the insurers of the cargo. 
Before the salvage services were rendered, a dispute arose between the 
respondent and: his alleged insurers whether the cargo was covered by 
insurance, and, if so, by what company. The respondent claimed to be 
insured by the China Mutual Company. Its agents denied responsibilt 
ity. The insurers of the huU arranged with the libelant to raise the 
boat, and the cargo would necessarily be raised with it. Before entering 
on the service the libelant sought the respondent, and in an interview 
with him and the agent of the China Mutual Company, in référence ta 
the cargo, it was agreed that Mr. Baxter should proûeed, and be paid 
by whoever was legally bound to pay. Mr. Heilner was présent and 
agreed to this, saying: "I suppose I will hâve to pay for it if I am re- 
sponsible." Mr. Heilner had already arranged for the delivery of th& 
coal to Mr. Addickes. Mr. Baxter thereupon proceeded with the work, 
The coal was delivered to Addickes & Son accordiagly, and the respond- 
ent has received the full benefit of the service. Under thèse circum- 
stances, I think the respondent is legally liable for the salvage service. 
When Mr. Despard, the agent of the China Mutual Company, in the près- 
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ence of Mr. Heîlner, told Mr. Baxter to go on, and whoever was liable 
would pay, and Mr. Heilner net only did not dissent, but stated that 
he would pay if legall}' responsible, his request that the cargo should be 
raised by Mr. Baxter was plainly implied. Mr. Despard's direction to 
Mr. Baxter to go on, was evidently made in behalf of both, and was ac- 
quiesced in by Mr. Heilner. By necessary implication it was a request 
by Mr. Heilner as well as by Mr. Despard. Mr. Baxter so understood 
it, and acted upon that understanding. As Mr. Heilner also received 
the fuU benefit of the service, he is legally liable to pay for it. The law 
on this subject is determined by the nineteenth suprême court rule in 
admiralty, which provides that suits for salvage in personam may be 
against the party "at whose request and for whose benefit the salvage 
service has been performed." In such a case, the mère fact that the 
owner is fully insured, and that the service will also inure ultimately to 
the benefit of. the insurers also, does not relieve the respondent from lia- 
bility. There was no abandonment of the cargo to the insurers. The 
respondent retained the possession and disposition of it. He reûiained, 
therefore, the principal; and it is immaterial whether the China Mutual 
Company, as his insurers, are bound to indemnify him or not. He àr- 
ranged for the cargo to be raised, and arranged for its delivery in his be- 
half by the libelant after it should be raised. It cannot be supposed 
that the libelant was expected to wait the resuit of a suit between the 
respondent and the China Mutual Company before he should obtain 
paymént for his services, or know to whom he should look for payment. 
There is nd équitable reason therefor; nor, in the end, can it make any 
difierence to the respondent. If he was insured, the respondent is as 
,nîuch entitled, in his suit now pending against the insurers, to recover 
the salvage that he pays to Mr. Baxter, as he is entitled to recover his 
spécifie damage to the coal. If he was not insured, unquestionably the 
respondent "v^ould be liable. In either point of view the respondent is 
equitably estopped from claiming that the salvage service, as respects 
the cargo, was not rendered at his implied request, as it plainly was for 
his benefit. Decree for the libelant, with costs. 



The Newport. 

Hatch et al. v. The Newport. 

{Cfirmit Court, 8. D. New York. April 9, 1889.; 

Admikaltt— Practicb. 

On a libel for damages from a collision, the case will not be reopened to ex- 
amine a witness whose statements in an affldavit used on the motion in rela- 
tion to the character of thé blow and its efifect on libelant's vessel are in di- 
rect contradiction of statements made by him in a fornier affldavit. 

In Admiralty. On motion to reopen case. 36 Fed. Rep. 910. 
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Oeofge A'.'BhcJij forlibëlaitis.' • ■ 

Qoodrîchy 'Deady & Good'rich, for claînaant. 

Lacombe, J. This is a motion to reûpen the case after décision, in 
order to examine Léonard S. Holmeé, formerly secorid officer of the 
Newport. It is, of course, contended that the évidence he might give 
would tend tô Vary the complexion ofthe cause, or to produce a différ- 
ent resuit. ' For suéh purpose only are such motions entertained. In 
order to show what testiraoiiy the proposed witness was ëxpected to give, 
an afSdavlt màde by him March 16, 1889, is subniitted. Several affi- 
davits are presented in reply, but most of the averments contained in 
them may be disregarded. Upon the sworn statement of Mr. Deady, 
and on Holmes' own admission, contained in thè afRdavit which he 
made upon the aî-gument, I hâve no manner of doubt that the latter did 
on April 26, 1884, make the âflâdavit presented by the claimant. Be- 
yond thèse two afÉdavits of the proposed witness we need not look, 

" Affidavit of March 16, 1889. , " Affidaoit of April 26, 1884. 

"I * * * saw the two;vessels "The Newport slid along the side 

coming together, * * * Thesteiun- of the schooner; there was no blow, 

er [struck] the * * * schcoûer no concussion nor jar. The star- 

right forward of her main hatch. board bow of the NeWport slid along 

* * * I heard the Sound of bréak- the starboard quartèr of the schooner, 

ing wood. * * * I saw the flash heaving herstern upto the wind, and 

of a flre, and the smoke coming from the schooner slid along by the New- 

the funnel of the schooner's cabin port, and the schooner was seen fot 

atove, * * * which I judge was half or three-quarters of a mile after- 

knocked oyer by the shock of the col- wards. She did not appear to be 

lision. * * * ;I Could see and seriously injured. Not a word was 

hear her erew shouting out, and said by ahybody aboard the schooner, 

heard sorae one say "What in hell — no hall; and nothing could be seen 

is ail this?" and other confused by which the vesael'B name could hâve 

sounds. * * * By the time the been ascertained." 
steamer got a length and a half away 
I saw the schooner s uddenly fall over 
on her side, towards the steamer, flat 
in the water, with her sails showing 
white against the blackness of the 
water, and then suddenly disappear; 
and, as she went down in a moment, 
1 knew she was a deep-louded schoon- 
er." 

It cannot be seriously contended that évidence such as this, if given 
by the proposed witness, would hâve any tendency to vary the complex- 
ion of the cause, or to change the resuit. Whatever further testimony 
might be given as to the détails of the collision by a witness who bas 
already sworn todiametrically opposite statements as to facts so essential 
as the character of the blow, and îts effect upon the schooner, would be 
cntitled to no considération. The motion is denied, The counter-mo- 
tion made by the claimants to modify the order extending the time to 
prépare and serve bill of exceptions is also denied. 
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Ohasman V. The Enqines of The Gbeenpoint. 
{District Court, 8. D. Nm York. May 10, 1889.) 

1. Saltagb— Speciîtc Contbact— Makitimb Lien. 

An a^eement to pay a salvor a specifled snm if he succeeds in raisin^ the 
engines of a eunken steamer within a certain time, and a larger suiu If it re- 
quirea a longer time, does not depriye the salvor of bis right to a maritime lieu. 

2, 8amb— DoMBSTic Vebskl. 

A salvage service carries with it a maritime lien on the things saved, whether 
the veBBël itf foreign or domestic; the rule as to lepairs and supplies, not to be 
extended by aualogy. 

In Admiralty. 

Wing^ Shoudy & Pvinamy for libelant. 

GoodrwA, Deady <fc GoodricA, rfor claimants. 
:'.,■■<. ■ ■ : 

Bbown, J. The steam-tug Greenpoint having been sunk, the libelant 
was employed to raise her engines under a stipulation that he should be 
paid $150, besides towage, if he succeeded in raising the engines within 
two days, and a larger sum if it required a longer time. Having suc- 
ceeded in raising the engines, and not being paid, helibeled them for 
bis 'compensation, as for salvage. Otherlibels werealso filed againstthe 
engines for seamen's wages on board the tug, and also for supplies of 
coïd. The owner did not défend; and, the engines being sold by the 
marshal, the proceeds paid into court are insufiScient to discharge the 
several daims. The commissioner bas allowed $215 for the libelant's 
daim, as for salvage, according to the agreement, which I find to be 
reasona,ble. The supply men, under leave to litigate the claim of Chap- 
man, contend that bis demand is no lien on the vessel, because the tug 
wâs a domestic vessel, and because the compensation was to be paid at 
ail eventSj and, therefore, not a salvage contract, nor entitled to a mari- 
time lien. 

1 . The évidence does not show that the libelant was to be paid a speci- 
fied sum at ail events, whether he succeeded in raising the engines or not. 
On the oontrary, though the bargain was oral, it is évident that he would 
not beôome entitled to any compensation unless he succeeded in raising 
the engines. Nothing short of a distinct agreement to pay the stipulated 
sum, whether the service be successful or not, will change the character 
of a salvage service into a mère ordinary contract of employment, or de- 
prive it of its maritime lien. The Camanche, 8 WaJl. 448, 477; Adams 
V. Bark Island OUy, 1 Cliff. 210. In the case of The Louisa Jane, 2 Low. 
295, LowELL, J., upon a careful review of the authorities, held that even 
an absolute contract to pay would not change the nature of the service, 
or prevent a maritime lien. Agreements between the parties fixing a def- 
inite sum to be paid for services of a salvage nature are treated as attempts 
merdy to regulate the amount of compensation, not otherwise affecting 
the nature of the contract, or the right to a lien, if successful. Such 
agreements are very common, and are upheld by courts of admiralty, if 
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reasonable in amount; if oppressive or extortionate, they are disregarcled. 
The Jenny lAnd^ Newb. Adin. 443; 27ie A. D. Patehin, 1 'Bla.tcM. 414; 
The Emuhus, 1 Sum. 207; The Âdircmdack, 2 Fed. Rep. 387. 

2. A salvage service carries with it a maritime lien on the things saved, 
whether the vessel is foreign or domestic. The distinction between for- 
eign and domestic vessels," as respects liens, established by the case of The 
General Smith, 4 Wheat. 438, had référence only to repaira and supplies. 
It was derived from the exceptionfel rule of the English law, in opposi- 
tion to that of most, if not ail, other maritime nations. It was reafBrmed 
in the case of The LoUawanna, 21 Wall. 658, not upon any gênerai prin- 
ciple, but solely on the doctrine of stare dedâs; and it is nowhere inti- 
mated that the rule as to repairs and supplies is to be extended by anal- 
ogy to other contracta. It has no application to towage, to pilotage, to 
charter-parties, to freights, or to damage liens. That the rule as to re- 
pairs and supplies, which early obtained a foothold in our maritime law, 
was not suited to the gênerai necessities of this country, is sufficiently 
attested by the fact that in nearly ail the states liens upon domestic ves- 
sels hâve been provided for by stàtute to supply the exceptional defects 
of our maritime law; and the admiralty courts recognize and enforce those 
liens. The statutes do not cover salvage, because the maritime law uni- 
versally and from time immémorial has given a maritime lien for such 
services; and there was therefore no need of any statutory provision. The 
raising of sunken cargo, or of sunken vessels, their machinery and ap- 
purtenances, is one of the most common forms of salvage service. The 
books are fuU of such cases. By immémorial usage such services are 
rendered upon the crédit of the property saved, as well as of the employer 
also, if there is a préviens con tract. In the case of The Louisa Jane, sw- 
p-a, LowELL, J., observed that he was not aware of a case in which it 
hàd been held, or even argued, that sUch a contract does not create a 
maritime lien. The majority of the numerous salvage cases in this dis- 
trict hâve arisen upon domestic, vessels. To deny the lien merely because 
the vessel is a domestic one would be, not only a reversai of the immé- 
morial law, but a déniai of the security always heretofor« attached to 
services deemed to rank among the highest in merit and in privilège. 
The cases cited by counsel proceed, I think, upon the ground that in the 
particular circùmstances the service or the contract was not properly one 
of salvage. The Venhire, 26 Fed. Rep. 285; The D. S. Newcmé, 12 Fed. 
Rep. 735; The Enright, Id. 157. The exceptions are overrûled, and the 
daim for supplies must be postponed to both the others. 
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Thouron et al. v. East Tennessee, V. & G. Ry. Co. d <d. 

(Gireuit Court, B. D. Tennessee. April 27, 1889.) 

Rkmoval op Cadsbs — Local Préjudice— Citizbnship of Pabtibs. 

The complainants, some of wham were citizens of Pennsylvanîa, and The 
remainder aliens. on behalf of themselves and ail other stockholders of the 
E. T., V. & G, By. Ce, filed their bill in equity in a state court against the E. 
T., V. & G. Ry. Co., a corporation of Tennessee, the R. & D. R. Co., and 
the R. & W. P. T. R. & W Co., both corporations of Virginia, and the vari- 
ons directors of the three corporations, citizens of New York, Virginia, and 
Tennessee, to enjoin and restrain the E. T., V. & G. Ry. Co. from ratifyiug 
and approving a pretended lease of their property to the R. &. D. R. Co., and 
to compel the latter company to restore to the possession of the fotmer the 
property which had already been turned over by virtue of such lease. A mo- 
tion for an injunction was made in the state court, which, after argument, 
was granted. Thereupon, and after the service of the injunction, one A. G. 
« S., a citizen of the state of Tennessee, without the knowledge or consent 
of the solicitors for the complainants, obtained an ex parte order making him 
a co-complainant in the suit. The R. & D. R. Co., having flled its answer, re- 
moved the suit to the United States circuit court on the ground that it was a 
suit pending in a state court, in which there was a controversy between a 
citizen of the state of Tennessee, i. e., A. G. S., and the petitioner, a citizen of 
the state of Virginia; that the amount of $2,000, exclusive of costs, was in- 
volved in said suit; and that by reason of local influence or préjudice the pe- 
titioner could not obtain justice in either the court in which the suit was 
brought or in any other state court to which, under the laws of Tennessee, it 
could be removed. The original complainants moved in the United States 
circuit court for an order remanding the cause. - Held, (1) that the cause was 
improperly removed to this court, and that it cannot take jurisdiction of the 
same; (2) that the removal of a cause from a state court on account oî préju- 
dice or local influence, under the act of 1867, as re-enacted in subdivision 3, 
§ 639, Rev. St., could only be had, as settled by numerous décisions of the su- 
prême court, when ail the parties to the suit on one side are citizens of différ- 
ent States from those on the other; (3) that the language of the act of 1867, 
on which such décisions were based, having been copied into the act of 1887, 
the same construction must be given to the latter act; (4) that, while the orig- 
inal complainants were the only party plaintiffs, there was clearly no right 
of removal, on the part of the défendants pr either of thcm; (5) that the join- 
der of A. G. S. as co-complainant, in a représentative suit so brought, in no 
way changed the character, object, or purpose of the suit, and did not confer 
upon the défendant the R. & D. R. Co. the right to remove the suit to the 
fédéral court. Whelan v. BaUroetd Co., 35 Fed. Rep. 849, distinguished. 

In Equity. On motion to remand. 

IngersoU & Peyton, Charles M. Da Costa, and Samvd Dickson, for the 
motion. 

Pofe Barrow, opposed. 

Jackson, J. In October, 1888, the complainants, Nicholas Thouron, 
William J. Barr, and Edmund Allen, being then and now citizens of the 
state of Pennsylvania, in connection with G. Sligo de Pothonier and 
Frederick J. Burt, then and now aliens and subjects of Great Britain, 
on behalf of themselves and ail other stockholders of the East Tennessee, 
Virginia & Georgia Railway Company similarly situated who might 
choose to come in and share in the benefit and expense of the litigation, 
filed their bill in the chancery court of Knox county, Tenn. , at Knox- 
v.38F.no.9— 43 
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ville, against the East Tennessee, Virginia & Georgia Railway Company, 
a corporation of Tennessee, thè Richmond & Banville Raiiroad Company, 
and the Richmond & West Point Terminal Railway & Warehouse Com- 
pany, both corporations of the state of Virginia, and against the directors 
of the three said corporations, said directors being then and now citizens 
of the state of New York, Virginia, and Tennessee, for the purpose of 
enjoinihg and restraining the East Tennessee, Virginia & Georgia Rail- 
waj^ Company from ratifying and approving a certain contemplated lease 
of its road and property to the Richmond & Banville Raiiroad Company, 
as the directory of said companies had agreed uppn, on or about the 17th 
October, 1888, on the ground that said lease was «fera vires, was in vio- 
lation of.law, and was an abuse of the powers of said directors, etc., and 
seeking to compel the Richmond & Banville Raiiroad Company to re- 
store to the possession of the East Tennessee, Virginia & Georgia Rail- 
way Company the road and property which the latter had already turned 
over to the former under and ip pursuance of said lease agreement made 
by the directory alone of the twb companies; and also seeking to pre- 
vent the West Point Ternlipal Company from voting the shafes of stock 
of the East Tennessee, Virginia & Georgia Railway Company held and 
owned by: it in favor of said lease at the meeting of the stockholders of 
the latter Company, called tomeet in Becember, 1888, for the purpose 
of ratifying and confirming ^ said lease. The grounds on which the oom- 
plainants, as stockholders in the East Tennessee, Virginia & Georgia 
Railway Company, predicated their right to the relief sought, need not 
be especially noticed. The défendant corporations were brought regu- 
larly before the cburt éither by service of process or by voluntary appear- 
ance, and thereafter, on motion' pf the complainants, the chancelier 
granted the preliminary injonction prayed for, and further ordered and 
directed the Richmond & Banville Raiiroad Company to restore to the 
East Tennessee, Virginia & Georgia Railway Company the possession 
and control of the latter's road and property which had been turned over 
to it as lessee, so as to place the companies m statu qm pending the liti- 
gation. This was done in compliance with the order of the chancellor, 
and the cause then proceéded in the state chancery court, (the several 
steps taken not being material to the présent question,) until Becember 
1, 1888, when oue A. G. Sharp, a citizen of Tennessee, and the alleged 
hoider ànd owner of 50 shares of thé cômmon stock of the East Tennessee, 
Virginia & Georgia Railway Company, presented his pétition to said 
chancery court, asking to be made a party co-complainant in said suit, 
and offering to bear his proportion of the expenses thereof, to the end 
thàt he toight share the benefit sought or secured thereby. By an or- 
der of the court entered on the same day and date, said Sharp was made 
a party co-complainant in the cause. Thereafter the Richmond & Ban- 
ville Raiiroad Company filed its answer to the bill, said answer, by agree- 
ment of parties, and by order of the court, being filed as of the date Be- 
cember 29, 1888. Thé other défendant corporations had previously 
filed their answers. The cause being then at issue as between the com- 
plainants, including said Sharp and the défendant corporations the Rich- 



THOOKON' r. BAST TENNESSEE, V. 4 G- RY. CO. 67,5i 

mdnd'&DaûvilleRaîlroad Company onthe 25th JanUaryi 1B89, betfore 
any final hearing or trial had been had in the state court, presented its 
pétition, supported by the affidavit of its proper officer, to the;eircviit 
court of the United States for the district of East Tennessee, asking to 
hâve said suit removed to said circuit court on account of préjudice and 
local influence which would prevent petitioners from obtaining justice 
in said chancery court of Knox county, or in ariy other state court of 
Tennessee to which petitioners might, under the laws of said state, bave 
the right, because of snch préjudice or local influence, to remove said 
cause. The pétition set out that the petitioner was a corporation organ- 
ized under and by virtue of the laws of the state of Virginia, and Was a 
citizen of said state; that said A. G. Sharp was, at the commencement 
of said suit in the state chancery court, and still is, a citizen of the state 
of Tennessee; that in said chancery suit there was a controversy between 
the petitioner and said Sharp; that the amount involved in said oontro^ 
versy exceeded the sum of $2,000, exclusive of interest; that because of 
préjudice and local influence petitioner could not obtain justice in said 
state court, etc.; and praying that said cause might be removed inio the 
said circuit court of said district. The existence of the préjudice and 
local influence were positively averred in the pétition and as positively 
swom to, in the very language of the act of 1887. Upon the présenta- 
tion of said pétition thus verified the circuit court allowed the same to 
be filed, and required petitioner to enter into bond for costs as provided 
by law, and, upon its so doing, passed and entered the following order, 
under date ofJanuary 28, 1889: 

"It appearing to the court from the pétition flled in this cause and the afll- 
davit thereto attached, that from préjudice or local influence petitioner, the 
Bicbmond and Banville Bailroad Company, will not be able to obtain justice 
in the chancery court of Knox county, Tenn., or in any other state court to 
which petitioner as défendant may or could under the laws of the state of 
Tennessee hâve the right, on account of such préjudice or local influence, to 
remove this cause, and that it is therefore entitled to bave the removal which 
it seeks, it is accordingly ordered that this cause be, and the same is bereby, 
removed from the said chancery court of Knox county to this court, and that 
notice of this order be served upon said chancery court of Knox county, Tenn., 
and tliat said court and the clerk thereof be and is requested to f urnish upon 
application of petitioner and the payment of the lawful fées therefor, a copy 
of the record on Ule in said court in this cause, to be flled in this court." 

This order was courteously recognized and acceded to by the presid- 
ing judge of the state court; a transcript of the record was promptly 
furnished petitioner, and by it filed in this court. Thereupon the com- 
plainants other than said A. G. Sharp filed their pétition and motion to 
rémand said cause to the state court, assigning in support of their mo- 
tion varions grounds, which it is not deemed necessary to notice and 
consider separately and in détail. They involve and présent the gên- 
erai question whether the cause, as disclosed by the record now pro- 
duced, and the situation of the parties to the suit, was either removable 
or properly removed to this court. On behalf of the Richmond & Dan- 
ville Railroad Company it is claimed that the removal is warranted by 
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the last clause of the second section of the act of March 3, 1887, which 
provides as foUows: 

"And where a suit is now pending, or may be hereafter bronght, in any 
state court in which there is a controversy between a citizen of the state in 
which the suit is brought and a citizen of another state, any défendant being 
such citizen of another state may remove such suit into the circuit court of 
the United States foi" the proper district, at any time before the triai thereof , 
wlien it shall be made to appear to said circuit court that frotn préjudice or 
local influence he will not be able to obtain justice in such state court, or in 
any other state court to which said défendant may, under the laws of the 
state, hâve the right, on account of such préjudice or local influence, to re- 
move said cause. " 

The provisions of the act of 1887 were construed and applied by 
this court in the case of Whdan v. Railroad Co.,^ 35 Fed. Rep. 863, 
which is cited aiid relied on as fuUy sustaining the présent removal. 
The décisions on the circuit are not in harmony touching the mode of 
procédure to efifect a removal under said act because of préjudice or local 
influence, or the necessity of giving notice of the application, or to the 
right of the side opposing the removal to traverse and in some form to 
try the question whether such préjudice or local influence actually ex- 
iste. The cases, however, generally concur in the proposition that any 
défendant, being a non-resident of the state in which the suit is brought, 
who can make it appear to the circuit court that he cannot obtain jus- 
tice in the state court, etc., because of préjudice or local influence, is 
entitled to hâve the suit removed, provided the requisite citizenship ex- 
ists on the part of the plaintiff or complainant in the cause. After a re- 
examination of the opinion in Whelan v. Railroad Oo. , as requested by 
counsel for complainant, we are not inclined to overrule or modify the 
ruling therein untii the question presented has been definitely settled by 
the suprême court of the United States. But is the Whelan décision 
conclusive of the présent case? In some respects the cases are simi- 
lar, but in others they are materially différent and clearly distinguisha- 
ble. In the Whelan Case a citizen of Ohio was the sole plaintiff in a suit 
brought in the state court of Ohio against three corporations. Two of 
said corporations were citizens of Ohio, while the third défendant corpo- 
ration, which sought and obtained the removal to the circuit court of 
the United States, was a citizen of the state of Pennsylvania. The ap- 
plication was based on préjudice or local influence under the above- 
quoted clause of section 2 of the act of 1887. The situation of the par- 
ties, plaintiff and défendants, in respect to the diverse citizenship re- 
quired by the act was substantially the same as existed in the Sewing- 
Machine Cos. Case, 18 Wall. 553, and the authority of that case would hâve 
been conclusive against the right of the défendant the New York, Lake 
Erie & Western Railroad Company to remove the suit, but for the change 
which the act of 1887 made in the law as it previously stood, in provid- 
ing that "any défendant" being a citizen of a state other than that in 
which the suit was brought might hâve the causes removed to the cir^ 
cuit court upon making it appear to said court that because of préjudice 
or local influence he could not obtain justice in the state court. The 
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opinion of the court in the Whdan Case should, perhaps, be read in the 
light of, and confined to, the situation and status of the parties then be- 
fore the court. That opinion was certainly not intended to lay down 
the broad proposition that "any défendant" who could make the neceS- 
sary showing as to préjudice or local influence would be entitled to re- 
move the suit from the state court to this court, if any or a single party 
on the plaintiff side of the case happened to be a citizen of the state in 
which such suit was brought and pending. In the Whdan Case the req- 
uisite citizenship on the plaintiiî side of the suit existed both under the 
act of 1867, (subdivision 3, § 639, Rev. St.,) and under the last clause 
of the second section of the act of 1887. The court therefore had no oc- 
casion to go into or to consider the question hère presented, as to how 
far or to what extent the right of "any défendant" to hâve a removal is 
affected by the présence of joint plaintifls or complainants, some, but- 
not ail, of -whom are citizens of the state in which the suit is brought. 
It may be true, as urged by counsel for défendant in opposition to the 
motion to remand, that the présence of a single résident plaintiff or com- 
plainant, though joined with other non-citizens of the state in which the 
suit is brought, injects into the case the poison of préjudice or local in- 
fluence against which the non-resident was intended to be guarded or 
protected as effectuaUy as though such résident was the sole party plain- 
tiff; but, as the right of removal dépends upon the législation of congress 
giving the authority therefor, the point to be determined is not whether 
cases thus situated come within the mischief to be guarded against, nor 
whether the judicial power of the United States is sufficient to reach such 
cases. This may ail be conceded, and the question still remaina whether 
under or by existing législation on the subject of removals on account 
of préjudice or local influence any provision has been made which em- 
braces or applies to suits in which there are several joint plaintiifs or 
co-complainants, only a portion of whom are citizens of the state in which' 
the action is brought. In considering this question the court must ob- 
serve and apply the well-settled rule for the construction of statutes that 
clauses of the later or présent act should be given the established mean- 
ing of the earlier act from which they are copied. In so far, therefore, 
as the act of March 3, 1887, copies old clauses or provisions of the act 
of 1867, (subdivision 3, § 639, Rev. St.,) it must be regarded as a légis- 
lative re-enactment of the meaning which the suprême court had previ- 
ously given to thèse clauses. The last clause of the second section of the 
act of March 3, 1887, (a.bove quoted,) which, as we think, operated as 
ff, repeal of subdivision 3, § 639, Rev. St., embodying the act of March 
2, 1867, introduces well-defined changes in the old law, such as taking 
from the non-resident plaintiff the right to remove, the character of the 
afiidavit required, the court to which the application for removalis to 
be made, confining the right of removal upon "any défendant" being a 
citizen of another state who can make the requisîte showing as to préju- 
dice or local influence, and allowing the removal to take place, perhaps, 
without référence to the amount involved in the suit. But, in respect to 
the character of the suit and the parties thereto, the language of the two 
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actsis th^Barde. The act of 1867 provided "that where a suit ig now 
pending ox may héreafter be brought in any state court in which there 
is a contrôveray between a citizen ol'the state in wliich.the suit is brought 
and a citizen of another state," etc., the citizen of such other state, 
whether plaintiff or défendant^ making the required affidavit, and within 
the time: prescribed, was allbwed to remove the suit. Now, the tirst 
portion of ithe last dause of section 2 of the act of 1887 employs the 
same descriptive terms as to the suit and parties, as foUows: "And where 
a suit is now pending or may be hereafter brought in any state court in 
which thete ia a controversy. between a citizen of the state in which the 
suit is brought and a citizen of another state," any défendant being a 
citizen or another state may effect the removal in the mode and manner 
deseribed. The suit described in both acts as to the parties is "between 
a citizen of the state in which it is brought and a citizen of another 
state.» 

In construing the act of 1867 the suprême court of the United States 
has uniformly held that if on each side of such suit there be more than 
one persbn, then ail the persons on one side must be citizens of the state 
in which the suit is brought, and ail the parties on the other side citi- 
zens of some other state, and the latter, having the right of removal, were 
required to unité in the pétition therefor. See Sewing-Machine Oos. Case, 
18 Wjall. 653; Vannevar v. Bryant, 21 Wall. 41; Society v. Grave, 101 U. 
S. 610, 611; Myers v. Swann, 107 U. S. 546, 2 Sup. Ct. Rep. 685; Society 
V. Price, 110 U. S. 61, 3 Sup. Ct. Rep. 440; Jefferson v. Driver, 117 U. S. 
272, 6 Sup. et. Rep. 729; Jrtm Co. v. Ashbum, 118 U.S. 54, 6 Sup. Ct. Rep. 
929; Hancock v. Hdlhrook, 119 U.,S. 586, 7 Sup. Ct. Rep. 341. Under 
the raies laid down in thèse cases, that the removal of a cause from a 
state court on the ground of préjudice or local influence could, under the 
act of 1867, be had only when ail the parties to the suit on one side are 
citizens of différent states from those on the other, it is perfectly olear 
that the citizenship of the co-complainant in the présent case would, un- 
der the former law, hâve defeated the right of removal, even if the Rich- 
mond & DanVille Èailroad Company had been the sole défendant. Un- 
der the act of 1887, adopting the same language found in the act of 
1867, Bo far as the citizenship of parties on the plaintiff side of the suit 
is concerned, it is difficult to escape the conclusion that the same rule 
would apply, and that where the citizenship on the plaintiff side of the 
suit is such as would preventthe removal under the act of 1867, it would 
be equally effective to defeat the right under the act of 1887. In the 
présent case the original complainants who commenced the suit in thOi 
state court were citizens of Pennsylvania, and aliens. While they were 
the only complainants there was clearly no right of removal on the part 
of défendants, or either of them. The controversy involved did not re- 
late to or concern either the validity or amount of complainant's several 
holdings of stock in the East Tennessee, Virginia & Georgia Railway 
Company, but, on behalf of themselves and ail other stockholders simi- 
laily situated who might choose to join with them in sharing the ex- 
penses and benefits of the litigation, they began suit to set aside a lease 
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agreed upon between the dîrectofs of two of thé défendant corporations, 
and to prevent the lessor, a Tennessee corporation, by vote of its stock- 
holders, from ratifying and adopting said lease. Such being the object 
and purpose of the suit, the lessor and lessee were both necessary and 
indispensable parties. There was no separable controversy between 
them and each of the several complainants; nor was the présent removal 
Sought or obtained on the ground of any separable controversy between 
the Richmond & Danville Railroad Company and ail or either of the 
complainants. The suit, as originally inptituted, was représentative in 
its character, and entitled ail parties similarly situated to intervene 
therein, and share its benefits upon such terms as to costs as the court 
might see proper to impose. But persons so intervening and becoming 
co-complainants in no way change the character, object, or purpose of 
the suit. They merely, and at most, make themselves joint actors from 
that time forward with the complainants who originally commenced the 
proceedings. It is doubtfulwhether, in représentative suits of this chaiv 
acter, such subséquent intervenors hâve any right or authority, before 
decree establishing their rights, to control the proceedings in any way. 
In Daniell's Chancery Practice, (4th Eng. Ed.,) 232, it is said that "in 
suits of this nature the plaintifiF, as he acts on bis own motion, and at 
bis own expense, retains (as in other cases) the absolute dominion of the 
suit until decree, and may dismiss the suit at his pleasure." In Tremain 
V. Iiimrance Co. , 11 Hun, 286, the suprême court of New York seems 
to hâve applied this rule even after other parties similarly sittiated had 
been admitted into the cause as co-plaintifFs. But we thînk the true 
principle is that the original parties in such représentative suits retain 
absolute dominion and control until decree, or until others taking the 
benefit of the proceedings are made actual parties to the cause ; that up- 
on and after the coming in of new parties, they properly hâve a joint 
voice and management with the original plaintiffs in the further progress 
of the cause. The coming in of new or additional parties into repré- 
sentative suits is anciUary to the jurisdiction acquired between the orig- 
inal parties, and, as said by the suprême court in Stewart v. Dunham, 
115 U. S. 64, 5 Sup. et. Rep. 1163: 

"It would be merely matter of form whether the new parties should corne 
in as co-complainants, or before a maater, under a decree ordering a référence 
to prove the claims of ail persons entitled to the benefit of the decree. If the 
lattér course had been adopted, no question of jurisdiction could hâve arisen. 
The adoption of the alternative is, in substance, the same thing." . '' 

That was a creditors' bill commenced in the state court, then removed 
to the circuit court, where certain other creditors, who could nôt bave 
gone into the fédéral court because of their citizenship, were admitted as 
co-complàinants. The removal authorized on account of préjudice or 
local influence bas never been considered or held as extending or appli- 
cable to cases like the présent, where the right and authority of the state 
court to proeeed did not at ail dépend upon whether the intervening cit- 
izen of the state was or was not a party to the cause. Although he may 
hâve been a dissenting or minority stockholder, opposed to the lease 
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sought to be atinuUed, Sharp, neither before nor after becomîng a party 
complainant in the suit, was a necessary party thereto, nor could he, 
after having made himself a co-complainant therein, bave dismissed or 
discontinued the suit against the wishes of the other complainants who 
instituted the same. If, as we think, under the local préjudice clause 
of the act of 1887 there can be no removal unless ail the necessary par- 
ties on the side of the plaintiff are citizeus of the state in which the suit 
is brought, it foUows that the act of Sharp in becomiug a co-complain- 
ant in this case did not confer upon the défendant the Richmond & Dan- 
ville Railroad Company the right to remove the suit to this court. 

Other grounds of objection to the removal are presented and urged on 
behalf of complainants, but in the opinion of the court they are not well 
taken, and need not be specially noticed and eonsidered. No action is 
taken on the plea to the jurisdiction on the ground of Sharp's coUusive 
joinder in order to effect the removal. The conclusion of the court is 
that this suit was improperly removed to this court, which cannot take 
jurisdiction of the same, and that the motion to remand it is well taken, 
and should be sustained. It is accordingly ordered and adjudged that 
this suit bè and the same is hereby remanded to the chancery court of 
Knox county, Tenn., at the cost of the Richmond & DanviUe Railroad 
Company. 

The foregoîng opinion and conclusion also disposes of the removal 
made and had at the instance of the Richmond & West Point Terminal 
Railway & Warehouse Company, and a similar decree to the above is 
directed iu that case. 



HuDSON et al. v. Bishop. 

{Oireuit Court, N. D. lowa. S!. D. May 27, 1889.) 

CotTKTS— Fedeeai, Jukisdiction— Suits bt Assignées— Plbading. 

In an action in a circuit court, brouglit under the provisions of act Cong. 
1875, authoriziug an assignée of a cliose in action to sue, the complaint must 
show that the assigner possessed the requisite citizenship to hâve maintained 
the action in that court. 

At Law. On demurrer to amended pétition. 

Le\m & Pfund and Henderson, Hurd, Danids & Kiesdf for plaintiff. 

QUger <fc Harrison, for défendant. 

Shibas, J. "Ehis cause was heretofore submîtted to the court upon a 
demurrer to the original pétition, and in passing on the question thus 
presented it was held that the four-years limitation found in the section 
of the statute of Wisconsin under which the guardian's bond was exe- 
cuted must be held, in favor of the sureties, to be part of the conditions 
of the bond , and that the surety might avail himself of th.is défense in 
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any forum in which suit on the bond was brought. See 32 Fed. Rep. 
619, and 35 Fed. Rep. 820. The section of the Wisconsin statute pro- 
viding the limitation in question further provides that if the party suing 
bas been under a disability to sue by reason of minority or the like, the 
lour-year period of limitation does not begin to run until the removal of 
such disability. In the original pétition filed in the cause it was averred 
that Mary Elizabeth Hudson, one of the wards named in the bond, 
had in writing assigned her interest to John Hudson, and the suit was 
brought by James Hudson and John Hudson in his own right and as 
assignée of the rights of Mary Elizabeth. After the ruling on the de- 
murrer to the original pétition, the action as to James Hudson was dis- 
missed, and was continued on behalf of John Hudson, as assignée of Mary 
Elizabeth, an amendment to the pétition being fited, in which it is 
averred that at the time of the discharge of the guardian said Mary Eliza- 
beth was a minor, which disability continued untU within four years be- 
fore the bringing of this action, To the pétition as thus amiCnded de- 
fendant again demurs, and counsel hâve argued at length the question 
whether under the provisions of the statute of Wisconsin the sureties 
upon a guardian 's gênerai bond can be held liable for the proceeds of 
realty sold by the guardian under the order of the probate court of Wis- 
consin. Befpre this question can be determined it is necessary to con- 
eider the question of jurisdiction. As I now understand the condition 
of the record, the sole plaintiff is John Hudson, and he sues to recover 
the amount claimed to be due Mary Elizabeth Hudson. It does not ap- 
pear upon the record of what state she was a citizen when the action was 
brought, and therefore it does not appear that this court could haye 
taken jurisdiction of the action had it been brought in her name. Uri- 
der the provisions of the act of 1875 , in force when this action was brought, 
an assignée pf a chose in action founded on contract cannot maintain an 
action in the fédéral court unless his assignor could so maintain it. Cm- 
bin v. Black Hawk Co., 105 U. S. 659; Shoecraft v. Bloxbam, 124 U. S. 730,, 
8 Sup. et. Rep. 686. Therecord fails to show jurisdiction and the court 
must therefore refuse to further proceed, unless by amendment it canbe 
sbown that when the action was brought Mary Elizabeth Hudson wqiP a 
citizen of a state other thau lowa. If the iacts justify it, leave is grantecl to 
plaintiff to amend in this particular. For the considération of counsel, 
in the event that the cause is shown to be within the jurisdiction of the: 
court, I wish to suggest that the questions discussed in the briefs of coun- 
sel touching the liability of the surety on the guardian's gênerai bond for 
the proceeds realized from the sale of realty cannot be fairly presented upon 
the record as it now stands, for the reason that the facts are not fuUy made 
known. If counsel are seeking to save expense of taking testimony by 
thus endeavoring to présent the question by demurrer, then the facts as- 
they exist should be averred in the pétition more fully. As the ïecord 
now stands the court cannot say whether any portion of the money com- 
ing into the hands of the guardian was derived from a sale of realty, 
nor, if it was, under what circumstances. If a sale of realty w^s i^i iact 
ordered by the court, and a spécial bond given thereon, it should b& 
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made to appear, as well as any action or orders made by the probate 
court touching, the proceeds thereof. If this is npt done in the plead- 
ings in some form it wiU hâve to be presented by the évidence. 



PoTTS V. Hahn et aH. 
{BîtMet Court, D. Nm Jersey. May 11, 1889.) 

FBAtJDtn.BNT CONVBYAlîCES. 

Conveyances made without considération, in contemplation of banferoptcy, 
and with the intent, particlpated in by the grantees, to defraud creditors, will 
besétaside. 

In Equity. Bill to set aside conveyances. On final hearing. 
For opinion on démarrer to bill, see 32 Fed. Eep. 660. 
6. ^. iSmos, for complainant. 
Samud HÛdiaâiyioT défendants. 

Wales, Jî' This is a bill to set aside a certaiti mortgage, and a con- 
veyance of reai Èstate, made by the défendant John Hàhn, and also a 
chattel mortgage made by the same défendant, on the ground that the 
said conveytoce and mortgages were made ivithout any valid con- 
sidération, in contemplation of bahkruptcy, and in fraud of creditors; 
and that bis co-defendants acted iii concert with the said John Hahn in 
a deliberate scheûie^ to hinder, delay, and defraud bis creditors, knowing 
àt the time that he was in failihg circumstances, and that proceedings in 
bankruptcy had been, or soon would be, taken against him. The testi- 
naony fully èstablishes the truth of the material averments contained in 
th&bill. The proof of fràud on the part of John Hahn, and of conscious 
connivance and active co-operation therein on the part of the co-defénd- 
anta, is cotiipletie and overwhelming, and the conclusion admita of no dis- 
pute. Let a dec^ee be entered for the complainant. 



SiMMONS î>. Taylob e« aï. 

{Circuit Court, 8. D. lowa, CD. May 16, 1889.) 

il. Ba^boad.Oompanies — Bonds akd Moetgaobs — Rbdemptiok by Sbcoito 

MIOB'TGAtîœKS. ' 

To a MUtOforeclose; the flrst mortgage on the property of a railroad com- 

> p^ny.the moTtgagee of thé income mortgage, the second mortgage on the 

' property, vas made a party, but the decree failed to foréclose the lien of the 

' ■' mcome mortgage. On a cross-bill to foréclose the second mortgage and to re- 

I .deem, the court held that the purchaser at the foreclosure sale under the cir- 
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cumstances succeedeà to the rédemption rights ôf the original owner. ' Héld. 
that It waa entitled to présent and be heard upon ail objections that could 
fairly be made to the validity of the bonds sought.to be recovered upon undér 
the provisions of the income mortgage. 

5. Sahb. 

As the income mortgage bondholders are seekiug the aid of equity after tli« 
lapse of many years, and after interests bave been acquired in reliance On 
the absolute title of tlie purchaaer, they muât corne into court with clean hands, 
and as thèir right to redeem is based upon the lien of the income mortgage 
which was not f oreclosed, they are only protecte.d to the amount of the bonds 
which were claims enforceable at the time of the foreclosure decree, and 
therefore the validity of the bonds sought to be proved up is open tO investi- 
gation. 
8. Same— Validity of Bonds. 

The question of the validity of the bonds is to be determined by the ■well- 
established rule that, "if fraud or illegality in the inception of negotfable paper 
is shown, an Indorsee, before he can recover, must prove that he is a bolder 
for value. The mère possession of the paper. under such circumstances, ia 
not enough. " 

4. Same— Botta Fide Holders. 

After the decree and sale under the ârst mortgage, a question arose as to 
whether the decree f oreclosed the income mortgage. An examination ôf the 
record was had. ind the conclusion reached that it did not. The income mort- 
gage bonds were then sought out by certain parties, who purchased them at 
îrom 3 to 30 per cent, of the amount apparently due. The bonds had attached 
unpaid coupons nearly equal to their face value, and a cross-bill was thea 
pending seeking a decree for the principal and interest on them. Thèse pur- 
chases were made solely for spéculative purposes, and for the purpose of en- 
forcing them throiigh the lien of the income mortgage. EM, that the pur- 
chasers were not bonajide holders, and could only enforce the bonds whicb 
were enforceable by the parties from whom they were purchased. 

R Same— UsuKY. 

The bolder of a bond alleged title to it as collatéral to a debt juStly due it 
Held that, as it was invoking the aid of equity to ehfoi-ce sucb right, the dé- 
fense of uSurj^ was open to the purchaser company, and its right to d«inaad 
proof of a valid debt on the part of the holder was not affected by the fact 
that the debt had been reduced to judgment, as it was neither a party nor 
privy thereto. 

6. Same— Releasb and Dtschargb. 

The income mortgage covered the main lîne of the mortgagor company, 
and also its separate division. After the decree foreclosing the flrst mort- 
gage, the holders of certain of the income bonds brought an action to enforce 
rédemption against the P. division. A settlement was had in whIch com- 
plainants expressly reserved their rights against the mortgagor company and 
Us members. butreleased ail claims and demands against the purchaser com- 
pany or against any of its railway or other property by reason of said in- 
come bonds, and the action was dismissed. Held, that the release barred the 
right of those parties to enforce a rédemption of any property passlng to the 
purchaser under the foreclosure sale. 

7. Bahb — Rédemption— Decbbb. 

The utmost right that the income bondholders are entitled to upon the faîl- 
ure of the purchaser company to pay the amount found due them is the 
right to redeem from the sale already bad, and on fatlure to redeem within 
the time limited in the decree their right will be forever barred, 

Shibas, J., dissenting. 

In Equity. On exception to master's report, 

For opinion on the cross-bill for rédemption, see 23 Fed. Rep. 849. 

flw66ard <fc C&trfc and .466ott £ro8. , for complainant. 

Thm. F. Wiûirow anàThos. S. Wright, for détendants. 

Before BrèWer, Love, and Shibas, JJ. 
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Per Curiam. Upon the rendition of the interlocutory decree in tliis 
cause the same was sent to the master for the purpose of ascertaining 
what number of the bonds described in the mortgage known as the 
"Income and Equipment Mortgage" were held by parties entitled to prove 
bp the same as valid claims under said mortgage, and also of ascertain- 
ing and stating the amount necessary to be paid in order to redeem the 
property from the lien of the first deeds of trust thereon, represented by 
Frederick Taylor, trustée. The master has returned an exhaustive report 
upon thèse matters, and counsel for the parties in interest having re- 
spectively excepted to portions of the report of the master, the case is 
before the court upon thèse exceptions. 

. Upon the issue of the amount of bonds entitled to be proved up as 
valid in the hands of the présent holders several questions arise, and will 
be considered in their order. Fourteen hundred of the bonds are pre- 
sented by Lawrence Turnure, who claims to be the owner thereof by 
purchase from the Lackawanna Iron & Coal Company. The master finds 
that thèse bonds were never issued on behalf of or for the benefit of the 
Burlington', Cedar Rapids & Minnesota Railway Company; that when 
they passed into the hands of the Lackawanna Company they had not 
been signèd by the trustée, and that the subséquent indorsement thereof 
did not impart validity thereto. The évidence fàils to show that the 
présent holder is an innocent purchaser for value, and there is no ground, 
therefore, for holding thèse bonds to be valid or enforeeable. 

The master further reports that there was a séries of thèse bonds, 428 
in number, delivered to Henry Clews & Co. under such circumstances 
that, as between Clews & Co. and the railway company, they are not en- 
foreeable, being without considération. Of thèse bonds 81 are now pre- 
sented forallowance by Henry Clews, and the master finds that thej' are 
entitled to récognition on the ground that the Burlington, Cedar Rapids 
& Northern Railway Company is not in a position to question the valid- 
ity of thèse bonds; and this upon the theory that the présent company is 
but' a purchase^ àt the foreclosure sale, and is not interested in the ques- 
tion of the amount due upon the income mortgage, which stands as a 
second mortgage upon the property. In support of this view the case of 
Graham v. RaUroad Co., 102 U. S. 148, is cited. In that cause Graham, 
having a judgment against the La Crosse & Milwaukee Railway Com- 
pany, soUght to set aside a conveyance made of certain realty by the cor- 
poration to some of its officers, on the ground 'that the transfer was for 
an inadéquate sum, and made in fraud of the rigbts of stockholders and 
creditors of the company. The évidence showed that Graham was not 
a créditer ofjthe company when thé transfer was made, nor had he any 
title to or interest in the realty itself. The court held that he was not 
in a position to assail the transfer. He had no title in the realty. He 
was not a créditer when the transfer was made, and could not, therefore, 
claim that it had; been made to defraud him. It appeared that the offi- 
cers of the company to whom the property had been conveyed had paid 
its then fair value, The company had acquiesced in the conveyance, and 
was not then questioning it. Under. thèse circumstances the court held 
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that Graham, as a subséquent créditer, could not attack the previous 
conveyance. The différence between that case and the one at bar is 
marked. The présent railway company dérives its title from the sale had 
upon the foreclosure of the first mortgage. It not only bas a title in the 
property in question, but the source thereof was in existence when the 
transaction with Clews & Co. took place. Moreover, this court bas al- 
ready held that, under the peculiar facts of this case, the présent company 
must be held to bave succeeded to the rédemption right of the original 
mortgagor, and is entitled to perfect its title to the property by paying off 
the amount due upon the income andequipment mortgage. It bas a direct 
interest in thet[uestion of the amount due upon the latter mortgage; and, 
having such interest, it is entitled to présent and be beard upon ail ob- 
jections that can be fairly made to the vtilidity of tbe bonds sought to be 
recovered upon, under the provisions of tbe income mortgage. 

But, aside from thèse considérations, there is another and sufficient 
ground upon Tvhich the court may hear and détermine the question of 
the validity or invalidity of the bonds sought to be recovered upon in this 
proceeding. The bolders thereof are invoking the aid of a court of eq- 
uity to grant them relief. On tbe ground that the bolders of the bonds are 
bonafide creditors of the Burlington, Cedar Rapids & Minnesota Railroad 
Company, and that there is justly due them certain sums evidenced by 
the bonds held by them, the court is asked to grant a decree corapelling 
the présent company to come to an accounting, and either to pay what 
is due upon the second mortgage, or to submit to a rédemption of the 
property; the effect of which will be a tearing up of the présent System, 
and a séparation of the main line and the branches thereof, to the man- 
ifest détriment of many parties whose interests virere created in the be- 
lief that the ownership of the présent company was absolute. To suc- 
cessfuUy invoke the aid of the court after tbe lapse of so many years, and 
when so many other interests bave become attached to the property, the 
parties seeking the équitable ajd of the court must bave substantial merit 
in their cause, and must come before tbe court with clean hands. The 
complainants in the présent cross-bill are asserting the right to redeem 
the property notwithstanding the sale had under the foreclosure of the 
prior mortgages, on the ground that the income mortgage was, when such 
sale took place, a second lien ou the property, and that the decree did 
not eut off the lien tben existing, and the conséquent right of rédemp- 
tion. If, as bas been already held in the interlocutory decree, the right 
of rédemption still exists, it is the right that was in existence when the 
decree foreclosing the prior mortgages was entered. Whatever bonds 
were tben valid claims under the income and equipment mortgage bad 
reserved to them the right of rédemption; that is to say, being then 
claims enforceable under the income mortgage, tbe lien of that mortgage 
protected them. That mortgage, however, was a lien only to the amount 
of the bonds then valid and enforceable thereunder; and, wheu the prés- 
ent company took the title of the property pnder the foreclosure sale, it 
was subject to a right of rédemption in favoronly of such bonds as were 
then, through the income mortgage, lieps upon this property. .. Por thèse 
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rëasons it must bé held thàt the question of the validity of the bonds 
sougbt tO be proved up as existing liens under the income mortgage is 
open to investigation in this procéeding. In detennining the fact of the 
validity of the several bonds sought to be proved up, the well-establisbed 
rule is applicable that, "if fraud or illegality in the inception of nego- 
tiable'paper is shown, an indorsee, before he can recover, must prove 
that he is an holder for value. The mère possession of thepaper, under 
such circumstances, is not enoUgh." Smith v. Sac Co., 11 Wall. 139; 
StewaH v: Lansiïig, 104 U. S. 605. A large portion of the bonds now 
presented wère purchased by the présent holders in the years 1881, 1884, 
1885, and 1886. 

It sèems that the question had arisen whether the decree of October 
30, 1876, and the sale had thereon, had eut ofif the lien of the income 
mortgage, and barred the right of rédemption thereunder. An exami- 
nation of the record was had, and the conclusion was reached that the de- 
cree did not foreolose the income mortgage, but reserved for future adju- 
dication the question of thé rights and priorities of the holders of the 
securities covered hy such mortgage. Acting upon this conclusion, in- 
quiry was niade for the purpose of finding the whereabouts of such bonds, 
and purchasing the same at as low rates as possible. Quite a number 
were bought from the then holders at figures ranging from 3 to 20 per 
cent, of the amôunt apparently due thereon. There can be no question 
made, under thé évidence, of the fact that thèse purchases were made 
with the sole view to enforcing the rights supposed to be conferred by 
the income and equipraent mortgage, and the lien created thereby. The 
Burlington, Cedar Rapids & Minnesota Railroad Company was then 
whoUy insôlvent, and had, to the knowledge of thèse parties, been out 
of the possession of the railroad for years. Nothing could be realized 
from that Company. The only possibility of enforcing payment of 
the bonds was through the supposed lien of the income mortgage and 
the ïesulting equity of rédemption. The parties purchasing thèse bonds 
bbught thé same, as they had à right to do, as a matter of spécula- 
tion, and for the purpose of enforcing the rights created by the income 
màrtgagé. tJnder such circumstances, they are ehargeable with knowl- 
edge of tfae provisions of the mortgage which they now rely upon as the 
'foùndation of their rights. They also knew what was disclosed upon the 
record of the foreclosùre proceedings. By the terms of the mortgage it 
Was prûvided that if the interest remained in default for six months after 
tiie demand of payment, the principal of the debt became due and de- 
ihandable, and the cross-bill then upon the record, and tiled by the trus- 
tée representing the bondholders, averred that the principal of the bonds 
had beeu deckred due by reason of the failure to pay the interest accord- 
ing to the tenus of the mortgage. The bonds, when purchased, had at- 
%,Ched thereto unpaid coupons in amounts nearly equal to the face of 
the bond, and the price paid therefor was very smàll. As between the 
mortgagor ahd the trustée, long before thèse purchases were made, the 
bonds, principial and interest, had been declared due, and there was then 
pending a cross-bill, brought by the trustée, seeking a decree for thè 
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principal sum as well as the interest due upon the bonds. When the 
parties, having knowledge of such facts, for purppses of spéculation 
sought out thèse bonds, and bought them at nominal rates, they cannot 
successfully assert that they are holders of c.ommercial paper, bought be- 
fore maturity, for value, and entitled to the protection accorded to bona 
fde holders of negotiable securities. The facts bring the case within the 
rule laid down by the suprême court in Parsmis v. Jackson, 99 U. S. 434, 
and it must be iîeld that the purchases made under the circumstances 
indicated did not constitute the parties bonajide purchasers for value. If 
any of the bonds bought by thèse parties were then valid and enforce- 
able in the hands of the parties from whom the sarae were purchased, 
they are enforceable by the présent holders for the full amount due 
thereon, regardless of the sum paid therefor. If, however, the bonds, 
or any of them, so purchased were invalid and void in the hands of the 
then holders, validity was not imparted to them by the purchases made 
thereof under the facts sbown upon the record. 

The master finds that the 1,400 bonds claimed to be owned by Law- 
rence Turnure, the 428 bonds issued to Henry Clews & Co. , and the JOO 
issued to the Muscatine Western Construction Company, were illégal 
and void when issued; the facts regarding each issue being fuUy set forth 
in bis report. There bas been nothing adduced in the argument op the 
exceptions justifying us in setting aside thèse findings. Unless, there- 
fore, it appear that thèse bonds, or some of them, hâve passed into the 
hands oîbùnafide holders under circumstances defeating the rightto plead 
such invalidity, it follows that no reoovery can be; had therepn. , As al- 
ready stated, the master finds that the bonds presented by Laiwi^ence 
Turnure were void. Itnot appearing that he is a &onajîde holder thereof, 
nor that he bought from one occupyiug that position, the bonds mugt 
be held invalid in bis hands. The évidence justifies the holding that 
Henry C!lews, W.alker, Ely, Martelle, and William Green, administrator 
of George Green's estate, are not 6ona^de holders ofthe bonds presented 
by them, and are not entitled to relief in this action. The master also 
reports that, touching the bonds held.by W. B. Tucker,;S. L. Dows, W- 
G. and L. W. McAllister, administratorSj and O.S. Dawson, no évidence 
was adduced showing that thèse parties had paid value for the, bonds 
held by them. This being so, no reoovery can be had thereon. Touch- 
ing the 50 bonds owned by Newell D, Çlark of Ohio, and, the 50 bpnds 
owned by the First National Bank of Garretsville, Ohip, the master finds 
that thé bonds were purchased by thèse parties from Clews & Co, in gpod 
fiaith, ànd that they passed to the purchasers unaffected by any 4eti?nse 
existing against them in the hands of Clews & Co. In this flnding we 
concur. 

It further appears that in 1878 thèse parties jpiued as cpmpWnants 
in a proceeding brought by one M. C, McArthur to.enforce the right^pf 
rédemption ,of the Pacific Division. This proceeding was originally 
brought iOithe state court, but was removed to the Uaited Statep, court. 
The complaipants therein setup that they were the owners of certain pf 
the bpnds covered by the sp-calîed "Incpme and Equipnient Mprtgfige," 
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arid as such asked to be allowed to redeem the Pacific Division from the 
sale made thereof. A settlement of this proceeding was subsequently 
had, whereby, in considération of $14,000, the complainants disraissed 
the rédemption proceedings, waiving such right to redeem asthey might 
bave, but expressly reserving the right of action against the Burlington, 
Cedar Rapids & Minnesota Railway Company or its members. In the 
receipt given upon the payment of this sum it is stated to be in full sat- 
isfaction of the claim in suit, and also of ail clairas and demands against 
the Burlington,' Cedar Rapids & Northern Railway Company, or against 
any of its railway or other property, by reason of the exécution and de- 
livery of said income and equipment bonds. We are satisfied that this 
settlement released to the Burlington, Cedar Rapids & Northern Railway 
Company any and ail right or eqUity which the parties might bave had 
ta enforce a rédemption of the property passing to that company under 
the foreclosure sale previously ihad. It is lirged that it was only sought 
in the pétition filed to redeem the Pacific Division, but the right thus 
aséerted was based upon the income and equipment mortgage, which was 
a lien on ail the lines. What was in fact asserted was the right of ré- 
demption arising under that mortgage, and, although the petitioners may 
bave chosen to ask only a rédemption of part of the property, it was open 
to them to ask a rédemption of the entire property. With the record in 
this shape, a settlement was had, and in considération of the payment 
of $14,000 the parties released ail claim against the Burlington, Cedar 
Rapids & Northern Railway Company, reserving only the right to pro- 
ceed against the Burlington, Cedar Rapids & Minnesota Company, or 
its members, and this, we think, is the only remedy left to them. 

The Union Bank of Cedar Rapids holds sixty-six of the bonds, invalid 
in their inception, as collatéral security to a judgment obtained against 
the Burlington, Cedar Rapids & Minnesota Railway Company in name 
of S. M. Nickerson, and also holds one bond as collatéral security on 
debt due from C. B. Rowley, and four bonds as owner by purchase from 
one Wi H. Clark. As to the judgment beld by the bank, it is found by 
the master that it is based upon notes executed from time to time to the 
bank by the Burlington, Cedar Rapids & Minnesota Railroad Company, 
which were usurious, and that the payments already made would far 
more than extinguish the indèbtedness for the sums actually loaned, with 
6 per cent, interest thereon. The master, however, holds that the right 
to plead usury is personal to the original debtor, and that, as the rail- 
road company did not interpose the défense when sued upon the notes, 
it is not now open to the présent défendant to assert that the debt due 
the bank bas been paid. There is no question that, under the décisions 
of the suprême court of lowa, the gênerai rule is weli settled that the 
right to plead usury as a défense to a suit upon a contract is confined to 
the party to the contract, or one in privity with him. Thus, in HoUings- 
worth V. Svjîckard, 10 lowa, 385, it was beld that where A. had en- 
tered into a usurious contract for the loan of money with B., and had 
executed bis note therefor, secured by a mortgage on realty, and had then 
éold the realty, subject to the mortgage, to C. , the latter could notset up the 
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plea as a défense to the mortgage, and this principle is adhered to in anum- 
ber of cases since decided in that court. In the case at bar, however, the 
question presented is net of this character. The Union Bank is asserting 
its right tôobtain a decree in its favor upon the 66 bonds held by it on the 
ground that it holds them as collatéral to a debt justly due it. It seeks to 
impart validity to thèse bonds by showing thatit holds them as collatéral 
to a debt due it from the Burlington, Cedar Rapids & Minnesota Rail- 
road Company. On this issue the présent Company bas the right to de- 
mand proof of the existence of a valid claim on part of the bank, and it 
is not debarred from investigating the facts by the existence of the judg- 
ment, as it was not a party nor privy thereto. The Union Bank is in- 
vaking the aid of the court of equity on the ground that there is a debt 
justly due it, to which it holds the bonds as collatéral; and when it seeks 
relief on this ground it cannot refuse a hearing to the présent défendant 
on the question whether there is a just debt now due it. The évidence 
shows that its claim is based upon loans made to the Burlington, Cedar 
Rapids & Minnesota Railroad Company of certain sums of money, upon 
which it bas received payaient of amounts sufficient to discharge the 
debt, with interest at the légal rate. To sustain its claim to a balance 
due it avers thatit contracted with the railroad company to receive in- 
terest at rates running as high as 18 per cent. Under the facts devel- 
oped in the record regarding thèse transactions, we hold that the évidence 
fails to sustain the claim of the bank that there is a debt due it for the 
payment of which it has the right to enforce the collection of the bonds 
presented in its behalf, The five bonds held by the bank as collatéral 
security were received by it in the ordinary way of business, and under 
circumstances justifying the conclusion that the same are enforceable by 
the bank as valid bonds. 

Six bonds are presented by A. B. Cummins, who purchased them from 
the assignée in bankruptcy of one B. F. Flenneker. The latter had taken 
the bonds as security from Henry Clews & Co. , and it does not appear 
that he was then chargeable with notice of the invalidity of the boiids. 
As Flenneker could, under thèse circumstances, hâve euforced payment 
from the Burlington, Cedar Rapids & Minnesota Railroad Company, the 
présent holder can enforce the same, having succeeded to such right. 

Twelve of the bonds now held by J. F. Dillon were purchased of Ros- 
coe Conkling, who received them as security from Henry Clews & Co. 
Conkling's title has not been successfuUy impeached , and it inures to the 
benefit of the présent holder. The other bonds held by Dillon were in- 
valid in the hands of the prior holders, and must be held to remain so, 
notwithstanding the transfer to the présent owner. 

The 56 bonds presented by Hubbard & Clark were originîiUy held 
by Henry Clews & Co., and passed into the hands of the assignées 
in bankruptcy. In their hands the bonds were invalid. Through a 
broker, whose name is not disclosed, thèse bonds were transferred to the 
parties now holding them. It does not appear that such broker held the 
bonds by good title, and therefore it does not appear that thèse bonds 
were ever held by any one entitled to enforce payment thereof. 
v.38F.no.9— 44 
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, Of the bonds presented by T. M. Davis, 11 were purchased from Eos- 
cbe Conkling, who held them by good title. None of the others are 
shown tobave been held free from the défenses existing against them in 
the hands of the original holders, and the purchaae thereof by the prés- 
ent owner did not impart validitythereto. 

The bonds presented by R. E. Sears were received' by him from D. 
W. 0. Rowley, in whose hands they were not enforceable, after the 
amended cross-biU waa filed, and long after the bonds had been declared 
due and dishonored. They were received as collatéral security, and the 
évidence fails to disclose any ground upon which Sears can be held to be 
an innocent holder for value thereof. 

The bond presented by H. W. Morse was received by him as a stock- 
holder in the Muscatine Western Construction Cbmpany, and the bond 
in his hands is liable to ail défenses existing on behalf of the Burlington, 
Gedar Rapids &. Minnesota Company; and the same is true as regards 
the two bonds presented by L. G. Stein. 

The 10 bonds held by S. Jones & Co., and the 15 held by the Na- 
tional Bank of Pulaski, Tenn., weré received by thèse parties in 1874 
from Henry GHews & G!o. for value, and they stand as innocent holders 
thereof, and are entitled to énforce ihe same. ' ■ 

We find, therefore, of the bonds presented for récognition as enforce- 
able under thé income and equipment mortgage, that there are in ail 
59 that are sustainable as valid bonds under the évidences adduced in 
this caœ, of which the Union Bank holds 5, J F. Dillon 12, T. M. 
Davis 11, A. B. Cummins 6^ Joi^s & Ço. 10, and the National Bank 
of Pulaski, Tenn., 15. 

The record shows that the trustée representing the bondholders had, 
as authorized by the terms of the mortgage, declared the principal of 
the debt evidenced by the bonds to be due, and had filed a cross-bill 
for the collection thereof, the same being filed October 30, 1875, and 
the amended orcffls-bill now beforethe court is a continuation of the pro- 
ceéding thén begun. Having elected to déclare the entire debt then due, 
the rule of computation to be foUowed in ascertaining the amount now 
due is to ascertain the total sum due upon the bonds and the coupons 
that had matured up to the date named, to-wit, October 30, 1875, the 
overdue coupons bearing the Jegal raté of interest from their maturity. 
Having thus fourid the total sum due upon each bond at that date, this 
sum bears interest at the contract rate from that date up to the time of 
the entry of the final decreck . 

A number ôf exceptions hâve been taken to the finding of the master 
on the question of the amount lo be paid in case rédemption is made 
from the lien of the prier mortgages. It is naturally to be expected that 
any methodof âtating.theacoount can be excepted to, and serions diffi- 
culties be pointed out. From the very nature of the case, and the ut- 
têr impossibility of.separating by any exact rule- the earnings and ex- 
penditures strictly belonging to the main line, as distinguished from the 
several branches or extensions, any method of stating the account must 
be more or less arbitrary,, and the best that can be done is to adopt 
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such a generial rule as seems to more nearly cover tHe equities of the 
respective parties, and state the account accordingly. While there is 
doubtless much to h& said in support of many of thé spécial objections 
nrged against the method of stating the account followed by the mas- 
ter, we do not find any more équitable method suggested. We do not 
purpose considering the exceptions in détail, as it would serve no good 
purpose, but content ourselves with saying that the same are overruled. 
According to the report of the master, the sum necessary to be paid for 
the rédemption of the property was, on the 81st of December, 1887, 
$11,112,777.65. The computation should, upon the same basis, be 
carried down to the date oif^the final decree, and the amount thus ascer- 
tained wUl be the sum to be paid in case rédemption of the property 
is made,' interest at the contract rate being added up to the date that the 
rédemption money is paid into court. In the interlocutory decree it was 
indicated that if the Burlington, Cedar Rapids & Northern Railway Com- 
pany did not elect to pay off the sum found due on the income and 
equipment mortgage, and the parties ia interest in the latter mortgage 
did not redeem from the prior mortgages, that in such case the property 
should be sold, and the proceeds applied as indicated in the sixth para- 
graph of BÙch decree. Upon further considération of the case, we are 
satisfied that the parties are not entitled to thus force a sale of the prop- 
erty by refusing on their part to make proper rédemption from the sale 
already had. The utmost right that can be asserted on behalf of the 
bondholdersunder the income and equipment mortgage is thatthey hâve 
left to them the right of rédemption, and by exercising this right they 
can set aside the title based upon the sale foUowing the decree of Octo- 
ber 30, 1875. Unless they are willing to redeem, they cannot question 
the title under which the présent company holds the property. The de- 
cree, therefore, will state the amount due upon the 59 bonds held valid 
as hereinbefore set forth, and provide that upon the payment into court 
of the sum found due thereon by the Burlington, Cedar Rapids & North- 
ern Railway Company, ail further claim, right, title, or equity under 
said income and equipment mortgage against the property of the présent 
Company shall be forever barred and foreclosed, the payment of the sum 
due to be made within 90 days frora the entry of the decree; that if 
said sum is not thus paid within the time fixed, then rédemption of 
said main line of railway, together with the property, appurtenances, 
rolling stock, and franchises belonging thereto, may be made, by the 
payment into court by the parties holding bonds secured by said income 
and equipment mortgage of the sum necessary to redeem the same as 
hereinbefore stated, such payment to be made within six months from 
the entry of the decree; the decree further providing for the foreclosure 
of said income and equipment mortgage, and for a sale of the property 
thereunder in case of its rédemption. Should, however, rédemption of 
the prttperty not be made within the time limited, then the equity of ré- 
demption Under said income and equipment mortgage becomes, by rea- 
son of such failure to redeem, forever barred and foreclosed j and the de- 
cree should so provide. 
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Shibas, J. , (dissmtîng.') At a prior term of this court it was neld in 
this cause, in substance, that by the proceedings in the original foreclosure 
suits based upon the first mortgages executed by the Burlington, Cedar 
Rapids & Minnesota Eailway Company, and the decree rendered Octo- 
ber 30, 1875, the second mortgage. known as the "Income and Equipment 
Mortgage," had not been foreclosed, nor had the rights of the parties 
holding bonds secured thereby been finally adjudicated, and, therefore, 
that it was still open to such parties upon the présent cross-bill to estab- 
lish the amounts due to them upon the bonds secured by such second 
mortgage, and to enter a decree forecJosing the mortgage; and upon the 
assumption that the property included in the prior mortgage was of such 
a nature that the second mortgagees had an undoubted right of rédemp- 
tion therein, which equity would continue until it was barred by proper 
decree, and in view of the fact that the decree of October 30, 1875, did 
not purport to foreclose the second mortgage, but reserved for future ad- 
judication the issues arising on the cross-bill, it was held that, as inci- 
dent to the right to now enter a decree foreclosing such second mortgage, 
there existed the right to redeem the property whîch had been sold un- 
der the decree of October 30, 1875, and which had passed into the pos- 
session of the Burlington, Cedar Rapids & Northern Railroad Company 
and in the opinion so holding I concurred. Upon the entry of the 
interlocutory decree the cause vyas sent to the master, and upcn the ex- 
ceptions to his report counsel hâve fuUy argued the case, not only upon 
the spécial matters arising upon the master's report, but also upon the 
question whether the bondholders under the income and equipment mort- 
gage hâve a right of rédemption upon which to base their claim to call 
the présent owners of the property to an account ihereîor. In reconsider- 
ing this question, in the light cast thereon by the arguments of counsel, 
I bave reached the conclusion that in the original opinion filed in the 
cause we were m error in holding that the right of rédemption still existed 
in behalf the holders of the bonds secured by the income and equipment 
mortgage. It is unquestionably true that in the prior proceedings the 
income and equipment mortgage bas not been foreclosed; but the ques- 
tion whether the right of rédemption still exists in behalf of the bond- 
holders thereunder does not dépend upon the fact of the foreclosure of 
that mortgage, but upon the eflFect of the decree foreclosing the prior 
mortgages, and the sales had in pursuancethereof. In other words, the 
question is, what title passed to the purchaser at the foreclosure sales 
had under the decree of October 30, 1875? and in deciding this question 
regard must be had to the terms of the decree, the parties bound thereby, 
and the nature of the property to be sold, ail of which matters must be 
considered in determining whether the property, when it was conveyed 
to the purchaser ût the foreclosure sale, was still subjectto the lien of the 
income and equipment mortgage, thus giving a foundation for the right 
of rédemption now soughtto beasserted, or whether it passed to the pur- 
chaser free from aU liens or equities held by the parties to the suit, ex- 
ceptsuch as were specially reserved in the decree? 

The relief sought by the amended cross-bill is based upon the theory 
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that there existed in favor of the bondholders secured by the income 
and equipment mortgage an eqiiity of rédemption which was not eut off 
by the sale based upon the foreclosure decree of October 30, 1875, and 
which is not yet barred by the lapse of time. Uùder the décisions of 
the suprême court of lowa it is held that, as to realty, a junior lien- 
holder has an équitable right to redeem from a mortgage debt, even 
though there has been a foreclosure thereof, and a sale had of the prop- 
erty, unless the junior lienholder was madea party défendant tothe fore- 
closure suit. Buiton-Hok, etc., Co. v. Association, 61 lowa, 464, 16N, W. 
Rep. 527 . According to the rule recognized by the state suprême court, 
there exists in favor of the junior lienholder the statutory right to redeem 
from the sale, which right must be exercised within the time limited in 
the Btatute, and an équitable rightof rédemption from the mortgage, which 
continues in favor of the junior lienholder until the same is barred by de- 
cree or by lapse of time sufficient to raise an équitable bar to the exer- 
cise of the right. The suprême court of the United States, on the con- 
trary, holds that in cases wherein a foreclosure is had, and a sale of the 
property based thereon, there is not left in any one any common law or 
équitable right of rédemption. In Parker v. Dacres, 9 Sup. Ct. Rep. 433, 
this question is discussed, and it is therein held that, where foreclosure 
proceedingsare brought in court, and a de-^ree entered finding the amount 
due, ordering it to be paid within a fixed time, in default of which a sale 
is decreed, such sale terminâtes the équitable right of rédemption, leaving 
■only such right as may be secured by statute. In that case the right to 
redeem was claimed on behalf of the morl^agor, and it may be said that 
the court was not considering the equities of junior mortgagees. The 
court held, however, that the sale barred ail équitable right of rédemp- 
tion on part of the mortgagor. The conclusion is not based upon the 
provisions of the decree, but upon the effect of the sale; and, if it be 
true that the sale bars ail équitable right of rédemption on part of the 
mortgagor, why should it not hâve the same efifect upon a subséquent 
mortgagee, who is made a party to the foreclosure proceedings? To the 
bills brought for the foreclosure of the prior mortgages executed by the 
Burlington, Cedar Rapids & Minnesota Râilway Company, that Com- 
pany as mortgagor, and the Farmers' Loan & Trust Company as trustée, 
in the income and equipment mortgage were both made défendants. 
The decree found the amount due on the prior mortgages, ordered the 
payment thereof within a fixed period, and in default thereof ordered a 
sale to be had of the property, the same to be made without rédemption. 
Clearly, under the doctrine laid down in Parker v. Dacres, when the sales 
were had pursuant to the decree of October 30, 1875, there was not left 
in the Burlington, Cedar Rapids & Minnesota Railway Company any 
«ommon-law or équitable right of rédemption. Upon what ground can 
it be successfuUy claimed that such right of rédemption was continued 
in the Farmers' Loan & Trust Company, as trustée, in the income and 
equipment mortgage? Certainly the efifect of the sale upon the rights 
of both thèse défendants must be held to be the same, unless there ia 
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found in the decree some réservation or modification of its provisions in 
favor of the income and equipment mortgage, intended to secure to the 
bondholders thereunder a continuing right to redeem, notwithstanding 
the sale. The provisions of the decree in this respect will be hereafter 
considered. 

So far the case has been viewed upon the assumption that the prop- 
erty was of such a nature that there existed relative thereto the same 
rights of red emption that pertain to ordinary realty . The property , how- 
ever, included in the foreclosure sale, and now sought to be redeemed, 
was a line of railway, its franchises and appurtenances, consisting of a 
combination of realty and personalty, which, from its public uses and 
peculiar nature, require to be sold as an entirety. In ordering a judi- 
cial sale of a railway and its appurtenances a court is compelled to hâve 
regard to the peculiar character of the property, and cannot ordinarily 
treat it as composed of items of realty and personalty, separable from 
each other, and salable under the distinct rules that usually govern 
sales of such differing classes of property. Thus, in Hammock v. Trud 
Gb., 105 U. S. 77, the suprême court held that the provisions of the 
statute of Illinois goveming tbe sale ol realty on judicial process, and se- 
curing to the debtor, and also to judgment creditors, the right of ré- 
demption, were not applicable to sales of a railway and its appurte- 
nances, for the reason that, if the same were held applicable, then the 
personalty and the franchise would bave to be sold without rédemption, 
while the realty would be subject to rédemption, which would resuit in 
the practieal destruction of the value of the whole; and upon considéra- 
tions of public policy as well as of private right the court reached the 
conclusion that the real estate, franchises, rolling stock, and other prop- 
erty of a railroad corporation, mortgaged as an entirety, may be sold as 
an entirety, under the decree of a court of equity, without any right of 
rédemption in the mortgagor or in judgment creditors as to such real es- 
tate. The reasoning of the court in that case demonstrates the fact that 
a decree for a sale subject to a right of rédemption of the realty, or in 
fact of the whole property, would be deemed by that court an improvi- 
dent and improper decree. Under the provisions of the statutes of lowa, 
if it should be held that the property of a railway company, in cases of 
mortgage foreclosures, was resolvable into its primary éléments of realty 
and personalty, the purchaser at the sale would be entitled to the im- 
médiate possession of the personalty, but the railway company would 
be entitled to the possession of the realty until the expiration of the year 
of rédemption. During that perlod neither the purchaser nor the rail- 
way company could operate the road, as neither would bave in posses- 
sion the necessary meàns to that end. Thèse considérations show the 
wisdom of the conclusion reached by the supretae court, that the rules 
ordinarily goveming judicial sales of real and personal property cannot 
be applied without modification to foreclosure sales of railways, and that 
it is the duty of the court, when decreeing a foreclosure, to provide for 
a sale, as an entirety, of Ihe property covered by the mortgage, so that 
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the realty, the personalty, and the franchises, which, combined, form 
the railway-, shall not be separated, and by séparation be destroyed in 
their practical use and value. 

Having in mind, then, the peculiar character of the property with 
which the court was dealing when the decree of October 30, 1875, was 
entered, what is the construction to be placed therèon ? There was then 
before the court, as parties complainant in the suits, the trustées in the 
several mortgages sought to be foreclosed, and as défendants, inter cdios, 
the Burlington, Cedar Rapids & Minnesota Railway Company, the gran- 
tor in such several mortgages, and the Farmers' Loan & Trust Company, 
the trustée in the income and equipment mortgage. This trustée had 
answered complainants' bill, and had also filed a cross-bill. Leaving 
the cross-bill unnoticed for the présent, the issues were those arising on 
the bill, and the answers of the railway company and the Farmers' Loan 
& Trust Company as the trustée representing the interests of those hold- 
ing bonds covered by the second mortgage, otherwise called the "Income 
and Equipment Mortgage." The final decree shows that the railway 
company withdrew its answer, having no just défense to the first mort- 
gages sought to be foreclosed. On the part of the Farmers' Loan & Trust 
Company its answer admitted the exécution of the mortgages declared on; 
admitted the priority of the lien thereof on the first, second, and third 
divisions of the railway; but averred that the lien of the income mort- 
gage was su perior upon certain named engines and cars. The issues ten- 
dered in the answer did not afi'ect the question of the right of sale, nor 
of the mode of sale, but were confined to the matter of priority of lien, 
a matter which could be disposed of after the sale was had, when the 
court was called upon to make distribution of the proceeds of the sale. 
Thèse being the issues upon the bills for the foreclosure of the first mort- 
gages, the court granted the decree of October 30, 1875, finding that the 
railway company was in default; that the first mortgages should be fore- 
closed; that the property should be sold; and expressly directing that the 
sales should be without rédemption orappraisement. Thisdecree certainly 
bound the parties who were then before the court; and, as already stated, 
the trustée in the income and equipment mortgage was a party défend- 
ant to thèse suits, and was bound by the decree. When, therefore, the 
sales took place under the provisions of this decree, the purchaser thereat 
had a right to rely upon this decree as the source of his rights and title. 
As already shown, the: court had the right to order the property to be 
sold as an entirety, without rédemption. The decree provides that it 
•should be sosold. The purchaser at the sales received an absolute convey- 
ance of the property under the order of the court confirming the sale, and 
certainly it does not now lie in the mouth of the Farmers' Loan & Trust 
Company^ or of the présent trustée appointed in its place, to question 
the absolute title thus conveyed to the purchaser at such sales, unless it 
can be Shown that there was upon the record an express réservation of 
the right of rédemption of such a character as to charge the purchaser 
with knowledge tiiereof. 
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Turning now to the cross-bill, we find that it does not contain any as- 
sertion of the existence of a right of rédemption, nor does it assert any 
fact nor claim any right inconsistent with the theory of the decree that 
the sales, when made, should be without rédemption. The cross-bill 
avers certain facts as the basis of the claim that the lien of the income 
mortgage was superior to that of the other mortgages upon certain engines 
and cars, avers that the mortgage to the Farmers' Loan & Trust Company 
is the prior lien upon the Pacific Division, asks an équitable distribu- 
tion of the earnings in the hands of the receiver, and prays for further 
relief The cross-bill does not seek the foreclosure of the income and 
equipment mortgage. It avers the exécution thereof; the issuance of 
1,200 bonds under it; that it is a paramount lien on certain cars and en- 
gines; and prays that " your orator hâve a decree declaring its lien upon 
said two engines 30 and 31 and said 130 box-cars under said mortgage, 
(Exhibit B,) to be prior and paramount to any held by any of said trus- 
tées and parties." Process by subpœna is then prayed against Clews, 
Calhoun, West, Bliss, and Butterfield, and no others. The Burlington, 
Cedar Rapids & Minnesota Railway Company is not made a party to the 
cross-bill. It is not asked that the mortgage be declared due, and the 
amount due upon the bonds be ascertained, and be ordered paid, and, in 
default, that the property be sold. As the mortgagor was not made a 
party to the cross-bill, and as there is no prayer for the foreclosure of 
the income mortgage, nor any apt averments as a basis for such relief, 
it cannot be claimed that the cross-bill was filed for the purpose of fore- 
dosing the income mortgage. On the contrary, the averments in the 
cross-bill, so far as they are based upon the income mortgage, were sim- 
pîy intended to présent the question of the priority of its lien upon the 
spécifie roUing stock named in the cross-bill. Had the court, before en- 
tering the decree of October 30, 1875, heard the parties upon this issue, 
and decreed that the income mortgage was not, as claimed, a prior lien 
upon the named rolling stock, it would thereby hâve disposed of the 
only issue in the cross-bill based upon that mortgage. That issue being 
disposed of, there would be nothing left in the cross-bill affecting or lim- 
iting the force of the decree entered for the purpose of foreclosing the 
prior mortgages, or the efFect of the sales based thereon. Instead, how- 
ever, of hearing this sole issue presented by the cross-bill before entering 
the decree 6f foreclosure, the court reserved the same for future hearing, 
and granted the decree of October 30, 1875. Therefore, notwithstand- 
ing that decree, it was still open to fhe Farmers' Loan & Trust Company, 
as the trustée in the income mortgage, to establish the truth of the aver- 
ment that this mortgage was the paramount lien upon the spécifie roll- 
ing stock named in the cross-bill. The decree reserved this right under 
the cross-bill, but no other. The cross-bill does not ask that it be de- 
clared a second lien upon the railway and its appurtenanees, nor that 
the sale be made subject to rédemption on part of such second and in- 
ferior mortgage. Aside from the named rolling stock, and the assertion of 
a prior lien tnereon, the cross-bill sought no relief, nor asserted any other 
rights, as against the prior mortgages, than were presented by its answer; 
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and in neither answer nor cross-bill is there found any issue tendered, or 
fact asserted, that even tends to show that there existed on behalf of said 
income mortgage an équitable right of rédemption in the property, which 
would continue to exist after the sales had in pursuance of the decree 
then sought on behalf of the prior mortgagees. In fact, the question of 
the right of rédemption on behalf of the income mortgage is not dépend- 
ent upon the cross-bill or the action of the court thereon, for, as we hâve 
already seen, it was not filed for the purpose of securing or asserting a 
right of rédemption after a sale had upon the foreclosure of the prior 
mortgages. 

The question at issue, i. e., whether the property purchased at the 
foreclosure sales, and now in possession of the Burlington, Cedar Rapids 
& Northern Railway Company, passed to that company burdeneJ with 
an équitable right of rédemption in favor of the bondholders secured by 
the income and equipment mortgage, is to be determined by a considér- 
ation of the effect of the decree based upon the prior mortgages, unaffected 
by the question whether there was or was not entered a decree foreelos- 
ing the income mortgage. No set form of words is necessary to be used 
to^cut off or bar a right of rédemption. Admitting, for the sake of the 
argument, that the parties in interest had the same rights and equities in 
the property that they would bave had in case the property had been an 
ordinary farra, and that the state rule governs the case, to-wit, that the 
parties hâve a statutory and équitable right of rédemption in the prop- 
erty, what is the effect of the decree as rendered? As the trustée in the 
income mortgage was made a party défendant to the bill as well as the 
mortgagor, the decree is binding upon the bondholders nnder the in- 
come mortgage. ' The decree of October 30, 1875, finds the amounts due 
upon the prior mortgages, orders the same to be paid by a fixed future 
day ; in default thereof orders a sale of the property, the same to be with- 
out appraisement and without rédemption; and directs the exécution of 
a conveyance absolute to be made to the purchaser at such sales. If the 
decree had provided that from and after the date Of the sale had pureu- 
ant to its terms ail equity and right of rédemption on behalf of the de- 
fendants should be absolutely barred and foreclosed, would there be any 
doubt as to the meaning of the decree? Such a decree, under the rule 
of the suprême court of lowa, would hâve left to the parties défendant 
the statutory right of rédemption from the sale, but would bave effectu- 
ally barred the équitable right. The decree, as entered, déclares exactly 
the same thing, in providing that unless the parties make rédemption be- 
fore the sale the property shall be sold without rédemption, and the 
purchaser shall take an absolute title. The terms of the decree cannot 
be fulfUled and still leave existing an équitable right of rédemption on 
behalf of any of the défendants thereto. If it can be successfuUy claimed 
that this decree does not bar the équitable right of rédemption on behalf 
of the income mortgage, would it not equally foUow that the same right 
of équitable rédemption exists in favor of the mortgagor, the Burlington, 
Cedar Rapids & Minnesota Railway Company? If the terms of the de- 
cree are snfficient to bar the rights and equities of the mortgagor, are 
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they not equally efEcacious as against the second mortgagee? Fàirly 
construed, it must be held that it was Ihe intent of the decree to eut off, 
by the sales had in pursuance thereof, ail right of rédemption on behalf 
of. ail the défendants. That this is the true reading of the decree is ad- 
mitted by the présent complàinants^ for in the amended cross-bill it is 
expressly averred that the spécial masters were directed by the decree to 
advertise and sell the property, "the same to be sold without rédemp- 
tion or appraisement, after notice given as required by said decree." If 
it be true that under the modem method of foreclosing mortgages by en- 
tering a decree' ascertaining the amount due, ordering payment to be 
made at a fixed future date, and, in default thereof, ordering a sale of 
the property, there remains, after such saïe takes place, only the statu- 
tory right of rédemption, as appears to be the doctrine of Parker v. Da- 
cres, supra, then, applying that principle to this case, it foUows that the 
sales made in pursuance of the decree of October 30, 1875, barred ail 
équitable right of rédemption on part of both morl^agor and the second 
mortgage lienh olders. If it be tr ue that a railway and its appurtenances 
are of such a peculiar nature that the statutory right of rédemption can- 
not be held applicable thereto, as is held in Hamvwck v. Trust Go, , supra, 
it follows, for lîie samereasons, that <here cannot existan équitable right 
to redeem such property when the same has been sold by order of a 
court directing the same to be sold as an entirety without appraisement 
or rédemption, the parties claiming the équitable right having been par- 
ties to the foreclosure proceedings and decree. If it be true that in cases 
wherein the équitable right of rédemption exists such right may be barred 
by màking the possessor of the right a party défendant to the proceed- 
ings brought to foreclose the prior lieu or mortgage, and by the decree 
barring such equity, then it must follow that, granting the existence of 
an équitable right of rédemption on behalf of the income mortgage, such 
right was barred by the foreclosure decree of October 30, 1875, for the 
reason that the trustée in the income mortgage was made a party défend- 
ant to the foreclosure suit, appeared therein, answered the bill, and is 
bound by the decree, which, by its terms, fairly construed, eut ofi' the 
equity of rédemption of ail parties to the suit, in that it provides that 
the property shall be sold without appraisement or rédemption, and that 
conveyances absolute should be executed to the purchasers. 

In whatever light the case may be viewed, it Ihus appears that when 
the amended cross-bill was filed there did not exist in behalf of the in* 
come mortgage bondholders any équitable right to redeem the property 
sold under the decree of October 30 j 1875. If they ever possessed a 
statutory right of rédemption from such sales, this had been terminated 
by the lailure to exercise it within the statutory period. Moreover, it is 
well settled that courts of equity, independently of the provisions of the 
statute of limitations, should refuse aid to those who hâve unreasonably 
delayed in invoking its assistance. Eichards v. Mackall, 124 U. S. 183, 
8 Sup. et. Rep. 437; Parker v. Dacres, supra. Tliis is a principle es- 
pecially applicable to casés like the présent, wherein the parties now seek- 
ing the aid of the court hâve remained quiet for years, knowing that the 
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présent company, in the belief that it was the absolute owner of the rail- 
way, was building extensions and branches to the main line, the value 
of which would be largely destroyed if rédemption of the main line 
was enforced, thus causin^ great loss to the présent company, and to 
those advancing money upon the faith of the securities based upon such 
branches and extensions. The parties now seeking to enforce a right of 
rédemption base their claim largely upon the cross-bill originally filed in 
the foreclosure proceedings. The évidence shows that after the sale was 
had the further prosecution of the cross-bill was abandoned, and the con- 
firmation of the sales was had upon the assumption that no further daim 
was asserted under the same. Having thus induced the purchasers at 
the sale to believe that ail claim under the cross-bill and income mort- 
gage was abandoned, the^ bondholders should not now be allowed to as- 
sert that their rights were not barred by the decree and sales had there- 
under. It is doubtless true, as it was held in the opinion hereinbefore 
given, and upon which the interlocutory decree was based, that it is 
still open to thè bondholders under the income mortgage to foreclose that 
mortgage by proper proceedings in case there is still in existence any 
property upon which the mortgage continues to be a lien. But, as the 
record now stands, even if it should appear that there was property still 
subject to the lien of the mortgage, a decree of foreclosure could not be 
properly granted. As already stated, the mortgagor, the Burlington, 
Cedar Rapids & Minnesota Eailway Company, was not made party to 
the original cross-bill. In the amended cross-biU the company is named 
as a party défendant, and process by subpœna is prayed against it, but 
it does not appear that service was ever had on the company of such 
process, and no appearance for the company has been entered. In other 
words, the mortgagor, against whom a foreclosure of the income mort- 
gage is sought, is not a party to the proceeding. Furthermore, in the 
amended cross-biU two new parties are brought in, to-wit, the Burling- 
ton, Cedar Rapids & Northern Railway Company, and the Farmers' 
Loan & Trust Company, as the trustée in a mortgage executed by the 
Burlington, Cedar Rapids & Northern Railway Company after the date 
of the decree of October 30, 1875. Contrary to the rule obtaining in 
many of the states, it is the rule in this court, as settled by the suprême 
court of the United States, that new parties cannot be brought into a 
cause upon a cross-bill filed by a défendant to the original bill. It is 
so expressly held in Shields v. Barrow, 17 How. 130; Bank v. Raîlroad 
11 Wall. 624. By a cross-bill properly framed, brought by the trustée 
in the income mortgage against the mortgagor, the Burlington, Cedar 
Rapids & Minnesota Railway Company, a decree foreclosing the income 
mortgage might be had, but to a cross-bill for such purpose the mort- 
gagor is an essential party. If, however, the purpose is to call the Bur- 
lington, Cedar Rapids & Northern Railway Company to an accounting, 
and to compel a rédemption of the property in its hands, the remedy is 
not by a cross-bill in the original foreclosure proceedings, but by an orig- 
inal bill for that purpose. For thèse reasons I am compelled to dissent 
from the opinion of the court in this cause. 
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WlTTEBS V. SOWLES. 

{Œrcutt Court, B. Vermont. April 17. 1889.) 

COBPORATioire — Stockholdbrs— Maurtbi» WaMEN. 

In Vermont, a mnrried woman is compétent to become a stockholder in i 
corporation and to contract to charge her separate property witL the payment 
of any liability which is implied from eutering into that relation.' 

At Law. On motion for a new trial. 

Action by Chester W. Witters, receiver, against Margaret A. Sowles, 
to enforce defendant's liability as a stockholder in the First National 
Bank of St. Albaos. Verdict for plaintirf, and défendant moves for a 
new trial. 

Albert P. Oross, for plaintiflf. 

E. A. Sowles, for défendant. 

Before Wallace and Wheeler, JJ. 

Wallaoe, J. This is a motion by the défendant for a new trial in an 
action àt law. The action is brought against ihe défendant as a share- 
holder of the First National Bank of St. Albans, Vt., to recover an as- 
sessment made by the comptroUer of the currency in winding up the 
bank in insolvency, for an amount equal to the par value of the shares. 
The défendant is a marriéd woman, and was residuary legatee under the 
will of Susan B. Bellows, and her husband was the sole executor of the 
will. In March, 1881, the proper probate court decreed the distribu- 
tion of the estate, and the next day the defendant's husband, as exec- 
utor, transferred to her upon the books of the bank, in accordance witb 
its by-laws, 400 shares of the stock of the bank, part of the estate. Thèse 
shares stood in her nanie on the books of the bank until Api il, 1884, 
when the bank failed. The dividends were always paid to her husband. 
The question of fact litigated upon the trial was whether the défendant 
was aware before the failure of the bank that the shares had been trans- 
ferred to her. The judge instructed the jury, in substance, that if the 
défendant was informed of the transfer of the stock to her by her hus- 
band as executor, and acquiesced in it, or if she left the management of 
her property to her husband, and he treated the shares as hers, she was 
a shareholder; and he ruled as matter of law that if the jury found she 
was a shareholder she was liable for the amount of the assessment in an 
action at law, although afeme covert. The question of the liability of a 
married woman to an assessment upon shares standing in her name bas 
been fully considered by Judge Wheeleb, before whom this action was 
tried, in previous litigations between the parties. 32 Fed. Rep, 130, 
767, 35 Fed. Rep. 641. His conclusion was that the défendant was lia- 
ble to an assessment; but in an action brought on the equity side of the 

'Conoerning the power of married woman to contract under the varions "married 
women's aots, " see Plaum v. Wallace, (N. C.) 9 S. E. Rep. 567, and note; Jones v. 
Holt, (N. H.) 15 AU. Rep. 214, and note. 
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court he sustained the demurrer of the défendant to the bill, upon the 
ground assigned by the demurrer, that the remedy was not in equity, 
but was exclusively at law. As those cases were decided by him in the 
circuit court upon deliberate considération, while sitting alone, they 
would now be treated as the law of the court until reversed by the su- 
prême court were it not that he bas requested the further examination 
and review of the main question upon this motion. It is too late, how- 
ever, to re-examine with propriety the question whether the défendant 
is liable at law. Having succeeded in the previous suit in equity upon 
the ground then taken by her that the remedy lo enforce the liability 
was solely at law, it would be indécent to permit her, now that the 
plaintiff has brought his suit at law, to urge that she can only be sued 
in equity. If that question was correctly decided in the former case the 
ruling upon it at the trial was right; if the former décision was errone- 
ous, it should be followed as the law of this court, as between the prés- 
ent parties, until it may be reversed by the suprême court. 

The défendant insists that by the law of Vermont, at the time the 
cause of action accrued, a married woman was incapable of making a 
contract, and could not assume the liability of a shareholder of a national 
bank, and hence she is not affected by the provisions of section 5151, 
Rev. St. U. S., which make sbareholders individually responsible, to 
the extent of their stock, for the debts and engagements of the bank. 
This proposition involves primarily a question of statutory interprétation. 
The term "shareholder" in the statute — there being nothiug in the section 
or its context- to indicate that it was used in a différent sensé — is to be 
considered as used in its ordinary légal signification, and therefore in- 
tended to describe a elass of persons who occupy the status and relation 
of members towards the corporation, and of contributories towards cred- 
itors. The statute does not set up any criterion or indulge in any défi- 
nition by which to ascertain what persons fall within the designated 
çlass, but leaves that inquiry to be ascertained cdiunde and determined 
by the rules of law which are always invoked when the question arises 
whether a given person who claims or is claimed to be a shareholder has 
assumed or then sustains that relation. In the language of a récent 
commentator: "In determining who is a shareholder or stockholder or 
member within the meaning of a provision of this description, the same 
principles and the same rules apply as in determining who is liable to 
contribute, as a shareholder, to the capital stock of the company." Mor. 
Priv. Corp. § 614. In those states where the common-law disabilities 
of coverture bave been so relaxed by statute that married women may ac- 
quire and hold separate property and contract in respect to it as though 
unmarried, there is no légal obstacle to prevent a married woman from 
becoming a shareholder of a corporation, and assuming ail the liabilities 
incident to that relation. This has recently been decided by the su- 
prême court in the case of Bundy v. Cocke, 128 U. S. 185, 9 Sup. 
et. Bep. 242. In that case a biU in equity was filed to enforce such a 
liability against a married woman, and the court held that she was lia- 
ble. The présent case, however, turns upon the capacity of a married 
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woman to assume the relation of a sîiareholder in the absence of such en- 
abling acts. :Th€ statutes which hâve been enacted in: Vermont conced- 
edly do net totioh : the présent case. The question is therefore one of the 
defendant's.capacity by the rules of the common law as recognized and 
adopted in Vermont. At commott law a married woman cannot make 
a valid contract of àny description in relation to either real or personal 
property; and matriage opérâtes as a gift to the husband of ail the per- 
sonal prôperty of the wife, both silch as is hers at thetime or such as 
subsequently accrues to her. As to choses in action, including shares 
of stock, she may retain a qualified property in them; and they remain 
hers until reduced to possession by the husband, and, if he dies without 
having done so, they are hers by survivorship. She cannot transfer 
them during his life. No décision of the courts of Vermont has been 
cited in which the question of the competency of a married woman to be- 
come a shareholder of a corporation has been considered. Two adjudi- 
cations in other States, by courts of last resort, are reported, in which it 
was held that, notwithstanding the existence of the common-law disabil- 
ities, a married woman who has shares in a corporation standing in her 
name, not reduced by the husband to his possession, is a shareholder 
within the meaning of statutes making shareholders liable for the debts. 
In re Bank, 22 N. Y. 9; Sayles v. Bâtes, 15 R. I. 342, 5 Atl. Rep. 497. 
In the first of thèse cases, it was assumed, without much considération, 
that the married woman was a shareholder because of her undivested 
property in the shares, and the décision was placed upon the ground 
that, being a shareholder, she was liable by the terms of the statute. In - 
the second case the décision was placed upon the authority of the first, 
and the court said: 

"If a married woman is capable of becoming a stockholder, which is not 
questioued) she becomes subject to theliability by force of the statute, not by 
contract, when she becomes a stockholder. " 

Thèse décisions are entitled to great respect, but they seem to ignore 
the contractual character of the relation and the liability. Doubtless 
it would be compétent for the législature to déclare that any married 
wonian who might acquire shares in a corporation should be regarded 
as a stockholder, and should be liable as such, notwithstanding her 
shares might be the absolu te property of the husband, at his option; but, 
in the absence of language to that eflfect, a statute which makes share- 
holders liable for the debts of the corporation must be presumed to in- 
clude only persons belonging to the class who can contract that relation 
towards the Corporation and creditors. The relation is a contractual one, 
and the hability is founded on the presumed assent of the shareholder 
to be bound by the terms of the organic law of the corporation. This 
is well stated by Allen, J., in Loiory v. Inman, 46 N. Y. 125: 

"A Personal liability of stockholders for the debts of a corporation, in vir- 
tue of the charter, is not in the nature of a penalty or forfaiture, and does 
not exist solely as a liability iniposed by statute. It is not enforced simply 
as a statutory obligation, but is regarded as voluntarily assumed by the act 
of becoming a stockholder. By such act he assents to be bound, or that his 



WITTERB P. 80WLES. 703 

property shall be charged, witb the debts of tbe corporation, to the éxtent and 
In the manner prescribed by the act of incorporation. " 

In Irdand v. Turnpike Oo., 19 Ghio St. 372, the court say: 

"He becomés a stockholder by virtue of a contract with the company, and 
hé bas*» right to stand upon tbe terms of that contract, interpreted and lim- 
ited by the laws under whioh it was made." 

The nature of the liability is considered by the suprême court in Oar- 
rol V. Green, 92 U. S. 509, in a case where the question was whether an 
action against a Ftockholder, under' a statute making stockholders liable 
for the debts of the company to a limited amount, was "grounded upon 
contract," so as to be barréd by the statute of limitations; and the court 
held that it was. Speaking ôf the assent of the shareholder to be bound 
by the terms of thè statute of incorporation, evidènced by taking stock, 
the court said: 

"The aasent thua given, and the promise implied, are of the essence of the 
liability sovight to be enforced in this proceeding." 

To the eame effect are the following adjudications: Corning v, Mc(M- 
hugh, 1 N. Y,;47; Haw^wrmv. Calef, 2 Wall. 10; Norrisv, WrensdiaU, 
34 Md. 422; Erickscm V. Nemith, 46 N. H. 371; Colermnv. White, 14 
Wis. 700, It does npt foUow that because a married woman may hâve 
at coinmon law a qualified property in the shares of a corporation which 
hâve not been reduced to the possession of her husband she may therefore 
become a, shareholder. A person can become a shareholder in only one 
of two ways, — by original subseription for shares, or by a transfer which 
opérâtes as a novation, and substi tûtes the transférée in the place of, and 
Bubjects him to the li^bilities of, the original subscriber, and releases the 
latter from ail further liability on his contract. A married woman, un- 
der the common-law disabililies, cannot be a compétent party to either 
form of the contractual relation thus created. "A f&ne covert cannot sus- 
tain the character of partner, because she is legally incapable of entering 
into the contract of partnership; and althou^h married women are not 
Tinfrequently eniitled to shares in banking houses and other mercantile 
concerns, under positive covenants, yet, where this happens, their hus- 
bands are entitled to such shares, and become partners in their stead." 
CoUy. Partn. § 14. Her incapacity to enter into the relation of a share- 
holder is manifest because a transfer of shares to her, like the transfer to 
an infant, does not discharge the transferrer from the obligations of a 
shareholder, ànd because she cannot transfer them and substitute an- 
other by her act in the place of the original shareholder. Many cases 
are found in the books whère transfers of shares to infants bave been 
treated as. ineffectuai to relieve the transferrer from liability as a share- 
holderi, upon the ground that a transfer to one incapable of taking is void 
as to creditôrs and the company. Thus it has been held that, because a 
transfer to an infant is voidable by the company until ratified by the in- 
fant upon attaining his majority, if the company is wound up before 
that time the transferrer is liable as a contributory, even when he acted 
în good faith, and in ignorance of the infancy of the transférée.- Jtfann'* 
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Case, L. R. 3 Ch. 459; Westcm's Case, L, R. 5 Ch. 614; NickaUs v. Merry, 
L. R. 7 H. L. 530; Ruchkly v. De Haven, 97 Pa. St. 202; Roman v, 
Fry, 5 J. J. Marsh. 634. Yet, unlike a married woman, the infant 
can transfer his shares to another; and when he does this to one who is 
compétent to become a shareholder his title passes, as against the cor- 
poration, and the original shareholder is absolved from further liabil- 
ity. GoocWa Case, L. R. 8 Ch. 266. The shares of the married woman 
must be transferred by her husband, if transferred at ail; and if he 
has reduced them to possession by allowing thera to stand in his name 
he is liable to contribute as a shareholder to the payment of the debts of 
the corporation, whether they belong to her at the time of the marriage, 
or whether she subsequently acquired them. Burlinson's Case, 3 De Gex 
& S. 18; Sadler's Case, Id. 36; White's Case, Id. 157; Thomas v. Bank, 
6 et. Sess. Cas. 607. Unless the proposition can be maintainpd that a 
person can occupy the status of a shareholder, who cannot make a çon- 
tract of purchase or sale, whose acquisition of the shares does not ab- 
solve the prior holder from the obligations of a shareholder, who cannot 
receipt for the dividends, and who cannot transfer the shares to another, 
a married woman cannot at common law become a shareholder. In the 
case of Bundy v. Cocke, mpra, the court was careful to put the married 
woman's liability on the ground that the enabling acts of the state whose 
laws controlled the question hàd removed her common-law disability. 
The modifications in Vermont of the common-law doctrine of the capac- 
ity of married women to acquire and enjoy separate property, evinced 
by the décisions of the highest court of the state, are quite radical, and 
would seem to remove any question of capacity to become a stockholder 
in that state. In CaldweU v. Benfrew, 33 Vt. 213, the suprême court 
held that, where both husband and wifehave always treated money and 
notes belonging to her before or accruing to her after marriage as her 
eeparate estate, her right to hold and dispose of them will be recognized 
and protected by courts of law as well as in equity. In ChUd v. Pearl, 
43 Vt. 224, the court, referring to several previous décisions, state their 
resuit as folio ws: 

"In thèse cases the légal title of the wife was recognized in a court of law 
as existing against the efifect of coverture by reason of an understanding be- 
tween the husband and wife after marriage, rather implied than expressed, 
that certain pioperty which would otherwise belong to the husband should re- 
main and be the sole and separate property of the wife." 

In that case the court held, the wife being divorced, that she could 
maintain trover for such property against one who had purchased it from 
the husband. In Premo v, Hewitt, 55 Vt. 362, the court held that the 
wife acquired tbe légal title to property purchased by her with moneys 
of the husband, which were paid to her with his consent, he having 
treated the property so purchased as her own, and could maintain trover 
against an exécution créditer of the husband who had seized it. Many 
other cases decided by the suprême court recognize the law to be that 
whatever property the wife acquires during marriage, either by gift froni 
the husband, or from third persons, which sheis allowed by his consent, 
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express or implied, to hôld and treat as herowri, is her sole and separate 
property, both at law and in equity. The doctrine established by the 
authorities is expressed in Bmt v. Bent, 44 Vt. 555, by the language of 
Ross, J., as follows: 

" The law is well settled in this state that the husband may surrender to the 
wife the right to her personal property, which the lawgives him by reason of 
the raarriage; that he may do this by an antenuptial contract to that efleet, 
by allowing her to claim and control for a long time property given lier dur- 
ing the coverture as her separate property, and refraining to exercise the right 
■which the law givea him to take trom her sueh property and use it as his own, 
and by making gifts himself to the wife. " 

In the présent case the husband, as exécuter, instead of transferring 
the shares to himself individually, transferred them to his wife. By that 
act he manifested his intention not to reduce the choses in action to his 
own possession, and his consent that the défendant might hold and en- 
joy them as her own property. She thereby acquired the légal title to 
the stock by tKe law of Vermont, according to the décisions of the high- 
est courts ofthe state. Consequently she became a stockholder of the 
corporation in every sensé of the term. In those states where the title 
of a married woman to her separate property is only recognized in equity, 
her capacity to take and hold it comprehends the power to charge it for 
her debts, and to alienate it; and she can charge it for a debt, or the ful- 
fillment of a contract, either in writing or by paroi, raanifesting her in- 
tention to do 80. According to the weight of authority express words 
are not necessary to create the charge. As is stated by Mr. Bishop (1 
'Bish. Mar. Wom. §862:) 

"The law will présume honesty and fair dealing, and not scoundrelism and 
'fraud. Therefore, if a married woman having a separate estate contracta a 
debt, not on her husband's account, but on her own, and issilenton the ques- 
tion whether or not she means it to be a charge on her separate estate, the law 
should présume the latter, rather than présume an intention to cheat the other 
party to the contract." 

This, in substance, is the doctrine declared by Lord Justice Tueneb, 
in a very careful opinion, in Johnson v. Galiagher, 3 De Gex, P. &. J. 
494. Equity recognizes a married woman's debt, and charges it upon 
her separate estate, not on the ground that the contract itself is an ap- 
pointment or charge, but because, when contracted on the crédit of the 
separate estate, or for its benefit, or that ofthe woman, it is just that the 
estate should answer it. Yak v. Dederer, 18 N. Y. 265. In Vermont^ 
in order to charge her separate estate, it must be shown that the debt 
for the payment of which the promise was made went to the benefit of 
her separate estate, or for her benefit on the crédit of such estate. Sar- 
geant v. Prench, 54 Vt. 384; Southworth v. Kimball, 58 Vt. 337, 339, 2 
Atl. Rep. 120. It must be concluded, therefore, that in Vermont it is 
compétent for a married woman to become a stockholder in a corporation, 
and to contract to charge her separate property with the payment of any 
liability which is implied from entering into that relation. In England, 
such a liability was enforced in Luarâ?» Case, 1 De Gex, P. & J. 533, 
and in Re Leeds Banking Oo., L. R. 3 Eq. 781. There is no reason why 
v.38F.no.9— 45 
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the défendant shoiild nôt be held for the liability sought to be enforced 
in the présent case, the same aâ though the common-law disability to 
acquire separate estate, enjoy it, and contract with respect to it, hadbeen 
removed by the statute. There is so little merit in the objections raised 
to the admission of évidence npon the trial, and in the criticisms upon 
the other rulings of the court at the trial, that they do not require spé- 
cial considération. The motion for a new trial should be denied. 

Wheeler, J. The principal questipn upon the motion is whether 
the feme défendant is liable as a shareholder for an assessment upon 
shares in the national bank of which the plaintifF is receiver, standing 
on the bodks in her naine. By the common law of Vermont, married 
women could become sharéh'olders in a national bank, as is abundantly 
stown in the foregoing opinion. They could as well enter into and oc- 
cupy that relation as if empowéred thereto by express statute. They 
could not there bind theniselves personally by an ordinary contract. 
Ingram v. Nedd, 44 Vt. 462. The statutes of the United States provide, 
however, that the shareholders of every national banking association 
shall be held . individually responsible for ail contracts, debts, and eii- 
gagements of such association to a certain prescribëd extent. Rev. St. 
U. S . § 615 1 . Married women are included by this statute Avhenever, by 
law, théy bave become such shareholders. Bundyv. Coche, 128 U. S. 
185, 9 Sup. Ct. Rep. 242. They do not themselves màke the contracts, 
incur the debts, hor enter into the engagements to which théy are so 
held. The bank créâtes its own liability. The statute annexes the ob- 
ligations of the shareholders to it by its own force. Without the statute, 
nbne of thera woùld be liable; with it, ail are holdeû. Bichmond v. Irons, 
121 U. S. 27, 7 Sup. Ct. Rep. 788. The disability of coverture would 
not stand in the way of this force. The statute itsejf, with the common 
law of the stàte, would remove ail of that. Such an obligation of a mar- 
ried woman, arising under the law of the United States, could be en- 
forced by an action at law in Vermont, as a contract under the laws of 
Massachusetts which would not hâve been valid in Vermont, was in 
Holmes v. Reyndds, 55 Vt. 39. Her separate property could be taken 
on the exécution to satisfy the judgment. Fox v. Hatài, 14 Vt. 340. 
Thus her liability appears to hâve been fixed, and the remedy adéquate. 
I concur fuUy in the conclusion reached, that the motion should be 
overruled. 
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■ McAleee e« oî. ■». Glày CouNTT. 
(Cfireua Court, m s. Towa, W. D. May 38, 1880.) 

1. JupoMBNTS — Actions on— Limitations— Ravivai bt Apmission. 

Code Ipwa, § 2529, provides that actions founded on un*rUten contracta 
may be brbught within 5years afterthe cause accrues; tliose founded on tvrit- 
ten contracts within lOytears; and those founded onajudgment within 30 
years. Section 2689 provides that causes of action founded on contract may 
be revjved by an admission in writing that the debt Is unpaid. JaW, that an 
action on a judgmentis not an "action founded on contract" within the mean- 
ing of section 2539, and'is not revived by an admission in writing. 

2. Samb. 

The coart is not authorized to look beyond the judgment, and ascei;tain 
whether it was baséd upon a contract. 
8. BAMH-^ÇotTNTrBS— ^AuTHoniTY op Attornbt. 

Section 2539 requires the admission to be signed by the pai'ty to be charged 
therewith. Seld, that an answer to an information for mandamus to compel 
a county to pay a judgment, signed only by the county's attorney, cannot be 
treated as a writing signed by the county within the meauing of that section, 
as the attorney had no gênerai authority to sign the answer for that purpose. 
4. ExEcuTOKS AND Administbatoeb— FoKBioN Administratoes— Pleading. 

The statutes of lowa require foreign administrators to take out auxiliary 
letters in that state before suing in its courts. Held, that an averment Ih an 
amended pétition, in an action by foreign administrators in the circuit court 
for the district of lowa, that since the filing of the original pétition auxiliary 
letters hâve been granted, cannot be stricken out on motion as irrelevànt. 
The question as to wbethet the action as then pehding could be sustained is 
a matter in abatement, and, if not properly raised, would be waived. 

At Law. On motion to slrike out parts of amended pétition. 

E. C. Hu§hs, for plaintiffs. 

A. 0. Parker and /. F. Dwicombe, for défendant. 

Shibas, J. On the 21st of October, 1864, a judgment was rendered 
in the United States circuit court for the district of lowa in favor of Mi- 
chael McAleer against the county of Clay, lowa, the cause of action be- 
ing county warrants issued by the défendant. The judgment plaintiff 
having died in the state of New York, of which he was a résident, the 
présent plaintiffs were in 1881 appointed administrators of bis estate by 
the surrogate's court for the county of New York in that state. On the 
13th of November, 1888, the présent action was brought, to recover the 
balance alleged to be due and unpaid upon the judgment rendered Oc- 
tober 21, 1864. A demurrer to the pétition being filed, setting up that 
upon the face of the pétition it appeared that the cause of action was 
barred by the state statute of limitations, the plaintiffs filed an amended 
and substituted pétition setting up the fact that in May, 1881 , the plain- 
tiffs had filed aii information for a iTumdamm against the county and its 
officiais, for the purpose of enforcing the levy and collection of a tax for 
the payment of such judgment; the information and the answer thereto 
being set out in fuU, the purpose thereof being to show that in said pro- 
ceedings the défendant had admitted the existence of the judgment, and 
thereby defeated the running of the statute of limitations. The défend- 
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ant now moves to strike out of theamended pétition such portions thereof 
as set forth the proceedings in wiandamitsonthegroundof immateriality. 
Thus is presented the question whether the matters thus pleaded are 
of avail in meeting the question of the bar of the statute. By section 
2529 of the Code of lowa it is provided that — 

"The following actions may be brought witliin the times herein limited, re- 
spectively, after their causes accrue: * * * (4) Those founded on un- 
written contracta * * * within flve years; (5) those founded on written 
contracts * * * within ten years; (6) those founded on a judgment of a 
court of record, whether of this or of any other of the United States, or of the 
fédéral courts of the United States, within twenty years." 

Section 2539 provides that — 

"Causes of action founded on contract are revived by an admission that the 
debt is unpaid, as well as by a new promise to pay the same. But such ad- 
mission or new promise must be in writing, signed by the party to be chargea 
thereby." 

As the pétition upon its face shows that more than 20 years intervene 
between the date of rendition of thejudgment sued on and the date of 
the commencement of this action, it follows that the action is barred, 
unless the right to sue is saved by reason of the other facts stated in the 
pétition. 

The first question for determiiiation is whether the provisions of sec- 
tion 2539 are applicable to actions founded on judgments. By its terms 
itis limited to causes of action founded on contracts. In the section 
providing for the periods of limitation, actions founded on contracts are 
clearly distinguished from actions founded on judgments, and diffèrent 
periods are assigned to each. It seerns to me, therefore, that the same 
distinction must be observed when construing section 2539. It is clear 
that within the meaning of section 2529 the présent action is one founded 
upon a judgment, and not upon a contract. If it was founded upon a 
contract unwritten, the period of limitation would be 5 years, with the 
privilège of showing that it had been revived within 5 years last past by 
an admission or new promise in writing. If it was founded upon a con- 
tract written, the period of limitation would be 10 years, wilh the privi- 
lège of showing that within the 10 years last past it had been revived by 
an admission or new promise in writing. If founded upon a judgment, 
the period of limitation is 20 years; but upon what section of the statute 
can be based the claim that an admission or new promise will revive it? 
The very fact that the period of limitation is 20 years takes it out of the 
tyfo classes of written and unwritten contracts, and it is only causes of ac- 
tion based upon contracts that can be revived by an admission or new 
promise under section 2539. But it is argued that the court may look 
beyond thejudgment itself as a cause of action, and ascertain whether it 
was based upon contract, and, if it was, then hold that the cause of ac- 
tion founded on the judgment may be revived by a new promise or ad- 
mission in writing. Certainly it is not so expresSed in the statute, and 
there exists no good reason why exceptions should be grafted upon it 
not fairly within the language used. Suppose A. should negligently 
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cause an injury to B., for which an action in tort would lie. In settle- 
ment of such injury A. exécutes to B. a written contract to pay him a 
given sum. Upon this contract judgment is rendered in favor of B. 
Afler the lapse of 20 years from the rendition of the judgment, suit is 
brought thereon. If, to avoid the plea of the statute by proving a new 
promise, it was permitted to B. to show that the judgment was founded 
upon a written contract, should it not likewise be permitted to A. to show 
that the contract was founded on a tort, thus showing that the original 
foundation of the action was not a contract, but was a tort? Certainly 
it was not intended that the court should investigate the origin of every 
cause of action evidenced by judgments in order to ascertain the period 
of limitation applicable thereto. The periods provided in the statute ap- 
ply to the cause of action in the form in which it is made the foundation 
of the action to which the limitation is pleaded. The sole inquiry, there- 
fore, in the présent case is as to the cause of action on which the présent 
suit is based, and, it appearing that it is founded upon a judgment, the 
period applicable thereto is 20 years, and the provisions of section 2639 
are not applicable to this class of actions. 

Furthermore, to revive a suit based upon a contract under the pro- 
visions of section 2539, it is necessary that the written admission or new 
promise should be signed by the party to be charged therewith. The 
admission claimed to exist in the présent case is found in the answer 
filed in the name of the county to the information for the mandamus. 
The answer is signed solely in the name of the attorneys appearing for 
the county. In the case of Carpenter v. District Tp., 58 lowa, 335, 12 
N. W. Rep. 280, the suprême court of lowa held that an indorsement 
entered upon a warrant by the treasurerof the school-district, and signed 
by him, was not the act of the district township within the meaning of 
section 2539, for the reason that the treasurer had ho authority to bind 
it by bis contracts or admissions. The act done by the treasurer in in- 
dorsing the payments made upon the warrants was an officiai act wholly 
within the scope of his authority, yet it was held that it did not bind 
the district township as an admission or new promise. In the case at 
bar the attorneys doubtless had authority to sign the answer to the infor- 
mation, and for the purposes of that case their action bound the county, 
but it is equaUy clear that an attorney has no gênerai authority to con- 
tract for and bind a county by admissions or promises; and therefore, 
under the doctrine of the suprême court of lowa in the case cited, it 
must be held that the answer to the information, being signed by the at- 
torneys only, cannot be held to bea writing signed by the county, within 
the meaning of section 2539. For thèse reasons the matters set forth in 
connection with the maadamus proceedings are immaterial, and the mo- 
tion to strike the same from the amended pétition is granted. 

It is also sought to strike Jrom the pétition the allégation that since the 
bringing of this action the plaintifîs hâve had issued to them auxiliary 
letters of administration by the proper probate court of lowa. The po- 
sition of défendant is that foreign administrators cannot maintain an ao» 
tion for the recovery of the assets of the estate without taking out letters 
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of ydministratîob'in this àtate,iaiid;that {hè latter miist be prdcured be- 
fore the actidn is brought. On; p&t 'èf plaintiflf it is clainied that, while 
itis true that auxiliary admiflistratiôn mast be had in this state, when 
sùch letters are in fact proeùred the pétition may be amended by the 
avéraient of the issuance of such' letters, and the action may be sus- 
tained. It cannot be questioned that under the libéral provisions of the 
Gode of lowa touching amendments, the suprême court of lowa bas sus- 
tained changes in the parties plaintifF and other amendments which in 
principle would seem to justify the court in holding in the présent case 
that the action eould be maintained. Welh v. Stombock, 59 lowa, 376, 
13 N. W. Rep. 340. Whatevèrj howeveï, is the true ruling on the ul- 
timate question involved, the motion to strike out the averment touch- 
ing the issuance of the auxiliary^ letters in lowa cannot be sustained. 
The fact that such letters havebeen issued to plaintififs îsa material and 
ûecessary matter to be averred. ■ Whether the action as now pending 
can be sustained, having beèn broùght before the issuance of thèse let- 
ters, is a question that may not arise in the case. If the défendant does 
not in some proper mode raise the question,— it being merely a matter 
in abatement, — but tenders someî other issue or issues, this défense, if 
it be oue, would be waiyed. Ùnder thèse circumstances it cannot be 
said that this averment of the issuanôe of the auxiliary letters is an aver- 
ment of a wholly immaterial matter; and for this reason the motion to 
strike is, in this particular, overruled. 



CoRNWALL V. The New York. 
(Diêirifi Court, 8. D. New Jffrk. February 7, 1889.) 

Damages— Rbmotb and Pboximatb Causé. 

A boat, while loading, wàs injured by the swells from a pàssing steamer. 

Her loading was completed with a fùll cargo, and she was then started to- 

wards her destination, 125 miles distant, and foundered near the end of the 

trip. Held,\haX the risk of the trip should not be thrown upon the steamer, 

' bat thàt she was liable only for the injuries occasioned by the swells. 

In Admiralty. 

Hyhnd & Zabriskie, for libelant. 
>• C. A: A. Van Scmtvoord, for clàimants. 

Brown, J. The libelant's boat, having received injuries whîle loading 
with ice near Albany by thumping upon the bottom in conséquence of 
thô Swells caused by the steamer New York in passirig her, is entitled to 
reoover ail the direct and proximate damages arising from the fault of 
ttie latter, and no more. Scheffer v. Eailroad Go., 105 U. S. 249. This 
doubiless includes the damages arising in the course of reasonable and 
proper efforts to extricate the injured vessel from the position in which 
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the fault of the other had left her. fhe Nellie, 2 Low. 494. The libel- 
ant's boat, immediately after the accident, was found to be leaking, She 
was not then quite loaded. Her loading was afterwards completed with 
a full cargo, as I understand, as though no injury had happened; and 
she was thereupon taken across the river io form one of a tow which she 
had previoosly been intending to join on a trip to New York. She went 
down with the tow, and, when within 12 miles of the city, the ice lifted 
the upper part from the bottom, and the boat and cargo thereby became 
a total loss. The évidence shows that she could not be docked with her 
cargo in her; and the cargo, it is said, could not be transferred so as to 
be of much, if any, value. The évidence on this last point is not eatis- 
factory. The boat was 24 years old, evidently weak, and she started 
upon her trip without examination, and leaking badly. I do not think 
the captain's conduct in this case cornes fairly within the rule that 
charges upon the wfong-doer the reasonable efforts made to save an in- 
jured vessel. It is very improbable that the trip to New York was made 
with the view to save the vessel or cargo; for, if that had been the only 
object,' certaiply the captain would not hâve increased the risk by tak- 
ing more ice aboard after the accident. Just how much more ice was; 
put aboardis not stated; but as the boat completed about 125 miles of 
her trip before foundering, after being fuUy loaded,. it is fair to assume 
that if die had taken aboard oiïly a small amount less she would h£>ve 
completed her trip. The completion of the loading, the lack of exam-: 
ination and of any effort to stop the leak, ail lead to the same conclu- 
sion. Froîn the moment the boat started constant efforts at the pump 
were necessary. The boat was very old and weak, and plainly unsea- 
worthy. A hoat ofordinarystrength would not hâve separated as this 
boat did. It was not a case where instant action was necessary to 8av« 
ih;e boat or cargo from destruction. The captain was not, I think, en- 
titled, under such circumstances, to throw the risk of losing the boat 
and cargo during a trip of 140 miles, on the steamer, without notice ta 
her, and without examination. I allow $400, the estimated damage to 
the boat by the injuries to her bottom. Having been lost in the cap- 
tain's subséquent venture, there is nothing to be added for demurrage. 
Decree for $400, with interest from Âugust 16, 1887, and costs. 



Watkinds D. Southern Pac. R. Co. 
{District Court, B. Oregon. May IS, 1889.) 

1. NEflUGBWCE— CONTRIBTJTORT NEGLiaBNCB— PlBADINO. 

Contributory negli^çence ia ft défense which neceSsaHly implieé négligence 
on the part of the défendant, and ia theref oi« a plea of confession aâd avoid' 
ance. 

2. Same. 

A statenieht in an answér pnrporting to be a défense of contributory négli- 
gence to àa action for damages for an injury to the person, which onJy de- 
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nies that the înjury wàs caused by the négligence of the défendant, and al- 
lèges that It was "whoUy" caused Iby the négligence of the plaintifE, is not 
such a défense, but only a déniai of the négligence of the défendant, and 
needs no reply. 

8. Same. 

Where the plaintifif allèges in his complaint that the injury which is the 
subject of the action was not caused by any fault or négligence on his part, 
and the défendant, instead of mpving to strike out the allégation, speciflcally 
dénies the same, an issue is formed on the question of contributory négli- 
gence, and no further pleading is necessary thereabout. 

4. Same— Motion for Judgment on Plbadings. 

A motion for a judgment on the pleadings will not be allowed, under sec- 
tion 78, Comp. 1887, unleSs the défense is admitted by the failure to reply 
thereto, and the mattor contained therein is not otherwise contested or put in 
issue in the pleadings, and is sufflcient to justify the judgment. 

{Syllabua by the Court.) 

At Law. On motion for judgment on the pleadings. 
John M, Gearin, for plaintifF. 
Earl C. Bronaugh, for défendant. 

Deady, J. This action is brought to recover damages for an înjury 
to the person of the plaintiffj alleged to hâve been caused by the négli- 
gence of the défendant in failing to keep a light on the way or approach 
to its railway station at Lebanbnj Linn county, Or. 

The action was brought in the state Circuit court for said county, and 
removed hère by the défendant, a corporation formed under the laws of 
Keutucky, the plaintiff being a citizen of Oregon. 

In his complaint the plaintiff allèges that the injury occurred "through 
no fault or négligence" of his. 

In its answer the défendant" dénies that through no fault or négligence 
<tf' plaintiff" he was injured, as alleged in the complaint. 

The answer also contains a statement erroneously styled "a further and 
separate defeiise," in which it is âllegèd that the défendant used duecare 
ftnd diligence in the matter complained of, and that the alleged injury to 
the plaintiff was not caused by any négligence on the part of the défend- 
ant, but was "whoUy owing to the négligence and fault of the plaintiff 
himself." 

No reply having been filed to this so-called "défense," the défendant 
moves the court for "judgment against the plaintiff on the pleadings, and 
for want of a reply, and for costs and disbursements." 

The motion was first made without notice to the adverse party, but the 
court refused to hear it until due notice of the same was given, which 
was done. It is made under section 78, Compilation 1887, which pro- 
vides that " if the answer contain a statement of new matter, constituting 
a défense, and the plaintiff fails to reply thereto, the défendant may 
move the court for such judgment as he is entitled to on the pleadings." 
; The motion assumes that this answer contains "new matter," consti- 
tuting the défense of contributory négligence. 

Contributory négligence is a (lefense to this action, but it is only a dé- 
fense. And therefore the plaintiff need not allège nor prove that he was 
without fault in the promises. Railway Co. v. GUidmon, 15 Wall. 401; 
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Knaresbormigh v. Mining Co., 3 Sawy. 446; Holmes v. EaUway Co., 6 
Sawy. 289; Conroy y. Constradîm Co., 10 Sawy. 680, 23 Fed. Rep. 71; 
Grant v. Baker, 12 Or. 329, 7 Paç. Rçp. 318; Ibrd v. Umatilla Co., 15 
Or. 313, 16 Pac. Rep. 33. 

But the plaintifF having chosen to allège in his complaint that the in- 
jury occurred without fault or négligence on his part, and the défendant 
having chosen to meet this allégation with a spécifie déniai of the same, 
there is an issue of fact formed on this question which must be tried as 
such before a judgment can be given in the case. 

The statute in authorizing a judgment on the pleadings in case no re- 
ply is made to a défense, présupposes tbat the faCts constituting such dé- 
fense are not elsewhere stated or put in issue in the pleadings; in short, 
that they are "new matter." ^ 

Admitting, then, for the sake of the argument, that the défense of con- 
tributory négligence is well pleaded, and uncontroverted byareply,still 
the same matter is put at issue by an allégation of the complaint, and a 
déniai of the answer. 

The court cannot give judgment for the défendant on the pleadings, 
unless, when taken as a whole, the fact or facts necessary to the support 
of such a judgment are thereby admitted. 

True, the défendant contends that the fact of contributory négligence, 
as alleged in this défense, is admitted, because no reply bas been filed 
thereto. But the plaintiff had already alleged that he was not guilty of 
contributory négligence, and the défendant, by denying the same, took 
issue with hirû thereon. An issue having been reached on this question 
between an allégation of the complaint and a déniai of the answer, there is 
no necessity for any further pleading thereabout. 

I know it may be said that this allégation, not being necessary to the 
statement of the plaintififs case, is immaterial, and the issue taken upon it 
is so likewise. But it anticipâtes and controverts a possible défense to the 
action; and the défendant having accepted the controversy in this form by 
taking issue on the allégation, I do not think it càn be heard to say the is- 
sue is an immaterial one, and ought on this motion to be disregarded. 

But this défense is not a good plea of contributory négligence, and i» 
nothing more than another " déniai " of the plaintifPs allégation that tbe in- 
jury was not caused by any fault or négligence on his part. 

Contributory négligence — n^ligence on the part of the plaintiff — nece^ 
sarily iraplies négligence on the part of the défendant. It implies that tbe 
concurring négligence of the two parties caused the injury, and but for this 
concurrence it would not bave occurred. 

Contributory négligence is therefore a défense which confesses and 
avoids the plaintiff's cause of action as stated in the complaint. 4 Amer. 
& Eng. Cyclop. Law, 17, 19; Railway Co. v. Thomas, 79 Ky. 164. 

This défense confesses nothing, but avers that the défendant was not 
guilty of négligence, and that the injury sustained by the plaintiff wa? 
whoUy owing to his own négligence. 

As I hâve said, it amounta to nothing more or less than another dé- 
niai of the allégation in the complaint that the injury in question wa» 
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not causéâ by ttie fauli or néêligéiMie oiT the plaiiitîft Eoffman v. Gor- 
don, 15 Ohio St. 215. Thià bôing tlîè character of the pleading, it needed 
no reply, and might properly havé beéa atricken frojn the aûswer aa re- 
dundant. The motion is denied. 



LEVY tf. KbBBBTSON. 
{(Xreu» Oovrt, B. B. Nm York. April Ifl, 18»;) 

L CrsTOira DuTiBB— CoNSTBUorrdir op AcT. 

Where there are two distinct provisions of a tariSact, eitner'of irhich mfglit 
apply to an imported article, it muet be held dutiable und«r that one of tba 
two pTOTiBl«nB which ia n^pst spepiflç in its character. 
% Samb. ', ■ ' 

Where no sùfflcien't évidence l8 gtVen upon the triai of an action that words 
in a ststute imposing duties on imported articles bave any âpecial or peculiar 
meaning in trade and commerce tkej lu^st be Interpreted according to their 
common and popalar acçep^tioii| ., 
S, Sake— EvinDKkcE of l^Dti UBANJoro. 

Froof that foreign fruits, preserved in sngar syrup and molasses, whlch 
come.in«8airticlosof importation; and which plaintiS hasdealtin, comegen- 
erally in air-tight papkagea,. and that certain dea,lerB in dried fruits do not 
handie fruits preserTed in Biigar in air-tight packages, is liot safflcient Wéi- 
tabliBh a trade mëaning of the term "fruits preserved in sugar. " 

4 SAJtB-HOLASSraiICATIOir— CÀIJDIBD CiTBON. 

Oandiedcitroi):, i «.,, citron bolled ^n sggarftnd dried, is properly dutiable at 
85per cent. a<i«»i4)?*eOT,'ùnder: thé provision in ^chëdulë Q of the tariff act of 
March 8, 1883, ifôr "oonifltB, sweetmeats, or fruits preserved in sugar, spirits, 
syrup, or molasses, not ptl^erTfrise speolfled or providèd fbrln this aot," and is noti 
,, I e^xempt frçnf^^utyunder the provision in the freellstof, the same aot for •fruite 
green, ripe, or drièd, not'Bpeciallyenumerated orprovlded for in this aot." 

i At Law. On motion for ditectiôn of verdict. 

'i Action again^t a former coUector of the port of New York, to recover 
duties paid upon certain 'foandded citron" imported by plaintiff. The 
goods in question were showri by «vidence upon the trial to be the fruit 
®f the citron tree, boiïed iû.suga(r,:and then dried and packed for ship- 
ment. The coUector hadieXapted 35 per cent, duty on the goods uhder 
the provision in Schedule G of the tariflf act of March 3, 1883, for "com- 
fits, sweetmeats, or fruits preserved in sugar, spirits, syrup, or molasses, 
'«ot otfaerwiçe specified or provided for in this act. " The importer claimèd 
-that the goods were exempt from duty by vif tue of a provision in the 
free list of the same act for "fruits, green, ripe, or dried, not specially 
enumerated or provided for. " Evid ence was given on behalf of the plain- 
tiff that ail brokers and dealers in foreign dried fruits dealt in the article 
in question; that in trade papers and mercantile priées current it was al- 
iways classed among foreign dried fruits; that plaintiff had bought and 
sold fruits preserved in sugar, syrup, spirits, and molasses, which were 
done up in air-tight packages, and that dealers in dried fruits did not 
-dealin âruits preserved in> sugar or syrup which came in air-tight pack- 



; îVematn <fc 3^^, for plaintiff. ■. ' ' j ' 

Stephen^Â.' Walker, UJ S.^ Atty., and IF. WMhatn Smith, Asst.TS: S. 
Atty., for défendant. • • '■ ■ 

Lacombe, 3.,(loraMy cliargingjury.') Thîs article — citron — is concededly 
a fruit. Thus far we are ail in accord. The plaintîff "clâims that it 
cornes within the désignation of subdivision 704 of the tariff act of 1883, 
as,"fruit dried." Wiiètheritis to be iucluded in that desigïiation by vir- 
tue of the fact that it is a fruit, and is iri fact no w dried, or because it is 
commercially known as "fruit dried," we may, for the dèterniiriatioh of 
the présent motion, assume that, if the paragraph referred tel read simply 
"fruit, green, ripe, or dried," this article would appropriately bé' found 
within it. That is not ail of tbe paragraph, however. It is " fruit, greén; 
ripe, or dried, not speoially enumerated or provided for in tiiis act." 
That is to say, having provided for the gênerai family of fruits, and pro^ 
vided for them quite comprehensively by describing their condition, 
whether greea, ripe, or dried, congress provided that, though this faniily 
should, be free, such members as were speoially enumerated— "ôtherwisè 
providèdi for in the act"-*-should pay the rate of duty coveted' by Such 
spécial, partiçular enumeration. Some of thé articles whichordiiiarily 
would be dried fruits, such as almonds, are provided for specifically by 
name elsewhere in the act. It is contended by the défendant that asÉnall 
group, — a sub-group of this gênerai family of fruits,-^to-wit, tbb^e wMch 
are not only dried, but are dso preserved with sugar, has been excepted 
from the opération of the paragraph on which the plaintiff relies. In 
support of that contention défendant refers to paragraph 302, which pro- 
vides for the rate of duty which the collector has hère assessed, on "com- 
fits, sweetmeats, or fruits preserved in augar, spirits, syrup, or molasses." 
Now, a comfit, according tô thè dictionary, is a dried sweetmeat; any 
kind of fruit or root preserved with sugar and dried. A sweetmeat is a 
fruit preserved with sugar, but not necessarily dried. What would be 
a sweytmej^t becomes a comfit if it is not only preserved with sugar, but 
îs also dried. 

Upon the testimony in this case it appears — First, concededly, that this 
is a fruit; second, from the inspection of the article itself, that it is pre-, 
served, It bas not, as an article, become destroyed through lapse of 
time, and there is nothing in its présent appearance to indicate that it is 
likely to be destroyed by being kept longer; and the trade testimony as 
to the fabt thàt in its présent shape it is bought and sold, indicates that 
in. its présent shape it has, as a fruit, been preserved. The return of tbe 
appraiser fiinds that there is in or with this fruit, sugar, — ^notsome other 
saccharinte Substance, fcut sugar. That being so, there seems sufficient 
évidence in thîs case (and in fact I do not reoall any évidence to thé con- 
trary) that it is a fruit; that it has been preserved; that it is dried; and 
that it bas been preserved with sugar. Now, it is very true thât words 
in atarifï aotare used in the act with the same meaning which they hâve 
in trade and commerce, and I anticipated at one period ôf thiS ease that 
there migbtibef^ large bodyof testimony as to what the trade méaning 
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of the words "comfit, sweetmeats, or fruits preserved in sugar" was; and, 
had there been a conflict of testimony upou that point, I might hâve 
had to send it to you, gentlemen of the jury, to détermine as to the mean- 
ing in trade and commerce of those terms, because, although the sub- 
group of fruits preserved in sugar and dried is taken out of the gênerai 
class, still, if it appeared that that sub-group in trade and commerce did 
not cover some particular and spécifie article, it might be fairly urged 
that that particular article was not taken out of the gênerai class by the 
use of the désignation used for the other articles of the sub-group. But 
I do not find in this case any sufiBcient testimony to warrant sending the 
case to you upon that point. AU that appears upon that branch of it is 
the statement of certain dealers in dried fruits that they themselves do 
not handle fruits preserved in sugar in air-tight packages; and the further 
statement çtf tbftplaintiff that foreign: fruits preserved in sugar, syrup, 
and molasses, which come in as articles of importation, and which he 
himself has dealt in, come generally in air-tight packages. That is ail 
the. testimony in support of th^ contention that there is a trade meaning 
iç> be given to the words "côrnfi-ts, sweetmeats, or fruits preserved in sugar, 
fipirits, syrup, and molasses," difiperent frona the meaning which they 
would hâve in ordinary language, and which the dictionary gives for the 
woiids employed. I do not tbink. that the testimopy is sufficient to war- 
rant a submission of that poiht to the jury. 
Verdict directed for défendant. 



Lamb et al. v. Rôbertson, Collector. 
{Circuit Court, & S. New York. April 4, 1889.) 

i. CtTSTOMS DtTTIES— CliASSIPICATION— MA1Î0FAGTUIIB8 OF JUTB. 

Certain manufactures of jute.lessthan 40inchesin width, sized, andhaving 
a patent selvedge, found by the jury to be "paddings" or "canvas, " and not 
"burlaps, " as known in the trade and commerce of this oountry at and prior 
, to Marcha, 1883. 
S. Same. 

The terms "burlaps" and "paddings, " as used in Schedule J of the tarifif 
'- : act of March 3, 1883, are commercial'terms, and to be construed accordingly.' 

The plaintifîs, the firmof Lamb & Griesbach, in 1884 imported into 
t;he port of New York certain manufactures of jute, varyingin width from 
•18 to 24 inches, which they daim ed to be "burlaps," dutiableat 30 per 
cent, ad vcdorem under Schedule J of :the tariff act of March 3, 1883, (T. 
I, 338,) but which the défendant collector assessed at 35 per cent, ad 
ço/orm under the same schedule, (T. I. 334) as "canvas, paddings, 
f , * , * or other manufactures of flaxy jUte, or hemp, or of which flax, 
jijtei or hemp shall be the component material of chief value, not spe- 
pially enumerated or provided for." The plaintiffs' évidence tended to 
shojv;. that the merçhandise in suit was known as "burlaps" in.trade and 
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commerce at the time of the passage of the tariffact of 1883, and the 
term "paddings" referred to a class of goods manufactured of jute and 
flax, or of jute and cotton, and not of jute exclusively. Per contra, a 
number of domestic manufacturers and wholesale clothing dealers testified 
on behalf of the défendant that the terms "paddings" and "canvas" re- 
ferred to articles sométimes manufactured wholly of jute, (as were the 
articles in suit,) and sométimes partly of jute and other materials; that 
there was a différence between the manufacture of "paddings" and of 
"burlaps," the former being moreclosely woven, of a finer grade of jute, 
and with a patent selvedge, which burlaps did not bave; that the stand- 
ard width of burlaps, as known in trade and commerce, was 40 inches, 
and the weight of the goods in trade always had référence to the weight 
of the 40-inch wide burlaps, and to no other width; that paddings were 
also sized, in order to make them stiff, and differed, in this respect, from 
the ordinary burlap of commerce; that the narrow goods of this charac- 
fer (less than 40 inches wide) were sométimes called "paddings," and 
sométimes called "military" or "naval" canvas, and were not, prior to 
March 3, 1883, known as "burlaps" in the commerce of this country. 
. Stephm 6, Olarke, Edwin B. Smith, and Ohçirles Cwns, for plaintiffs., - 
Stephen A. Wdker, U. S. Atty., and Henry C. Platt, Asst. U. S. Atty., 
for défendant. ' 

Lacombe, J., (charging jury.) The question hère is simply the dé- 
termination of the commercial meaning of two words. Before you are 
samples of the goods which the plaintiffs actually imported, and upon 
which duty was exacted, and you are to détermine by what name'such 
goods were known in trade and commerce in this country when con- 
gress legislated with regard to them. The plaintiffs say they were "bur- 
laps," the défendant says they were "canvas," or "paddings." The term 
"burlaps" and the term "paddings" are found in the tariff act in force 
■when thèse goods were imported, as in fact they were in the earlier revis- 
ion of the statutes. They are plainly enough commercial terms; and, in 
gênerai, unlessa contrary rule of interprétation ismanifest, when tariff acts 
use commercial terms of this character, they use them in the meaning 
which ihe importera and large dealers in this country gave to thé terms 
at the time of the passage of the act in which they are found; and the 
commercial nieaning of the terms as generally understood by the im- 
porters and large dealers in the article in this country at the time when 
the act was passed is the meaning of the term as used in the tariff acts. 
Instructed by the évidence in this case, it willbe for you to détermine 
whether thèse particular articles were, at the time when congress legis- 
lated with regard to them, known in trade and commerce inthiseountry 
as "burlaps" or as "paddings." In weighing theevidence tl^ere are certain 
matters whifch you shouldtake into considération: First, you ml} un- 
derstand that the trade which by its usage settïes the commercial riam es 
of goods, is the trade which is carried on between thosewhobuy andsell 
at wholesale, whexe both thebuverand thé seller are eûgagèd in thetraffic 
in those goods as the regular business, jof their Uves. It is not the trade 
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wHere"an''indivîdUal"buy'sfôi' his own persônal consumption, bul the 
trade betweeh the lai^e dealers in and importers of the articles. Second, 
in this particular case the usô^to whioh the articles are put is whoUy im- 
material, and need not be taken into considération by you at ail. And 
similarly the adaptability of the articles to use need not be considered 
by you. It is a question whoUy of trade names. The use, therefore, to 
which the article is put is immatisrial. . The name abroad is also of no 
materiality whatever. It is the business of this country with which we 
areconcerned. Also the name stamped upon thèse goods, or otherslike 
them, at any tiœe is immaterial. The only question hère is this: What 
was the commercial name of thèse articles when congress passed this tar- 
iff act? If the committee of congress, having thèse articles before them 
at the time, had tUrned to the trade of this country and said: "Gentle- 
men, what name must be used to include thèse articles inourtariffact," 
what would bave been the answer given them? If, from the évidence, 
you aresatisfifed that goods like thèse were known in trade as "burlaps," 
then your verdict must be for thé plaintiffs. If, on the contrary , you are 
satisfied that they were at that time not so known, but were known as 
"cimvaa," ôr "paddings," theù your verdict must be for the défendant. 

Verdict for défendant. 



{"ISK rf at. ». SEEBEfeGEB. 
: {District GôuH, Ifl B. lUinoiâ. May 8, 1889.) 

1. CUSTOMS DUTIBS-f-PROTESTr-GBOtTNDS. 

Where import duties are pàidlitider a protest made on' tbe single groiind that 
the goods should bave been classitied as material formaking or ornamenting 
hats, bonn.etSt eto.* and not otherwise provided for, ingtead of being classed as 
beads, it can^^ot be objécted. to defeat the collector's classification, that the 
goods might m6re propérly baVe been claaâed as jët.or iniitation of jet. The 
protest sbOiild bâte been in the lalternative. :, ' 

SL Same— Acnow TO Recovkb Back— Èurdkn of Proof. ; 

In an ^ction to recover bacl: duties paid under protest, the burden of proof 
is on thé plaintiffs to show bjf» prépondérance of testimony that the goods 
did not proiJerly bolong to the clàss to which they were assigoed by the col- 
lectpr. «nd that they were dutiable only as claimed in the protest. 

}t the Jury are unabletoSay from the testimony whethér or not the goods 
properl c belong to the claas claimed by plaintiffs in their protest, défendant 
18 entitled to a verdict. 

4, SaMB— Ct.A8BIFICATI0N. ^ i . 

Though goods are made eXpresBly for the purposè of being used by milli- 

ners in malsing and ortiamenting hats, bonnets, etc., yet, if they bave becoine 

. < adapted to other uses to spch 4n eistent that, the jury cansay their chief and 

,, principal use is not in the m.ttking and ornamenting of bats, etc., there is a 

' failure to show that they otighttd hâve been classed as bat brnaments merely. 

At Law.' '•;■---' '■■-'■ ^ ' 

Action by D. B; Fisk «{ oî. against A. F. Seeberger, to recover b&ck 
customs duties pàid undér prétest. 
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P. L. Shùman, for plaintiffs. 

GroAam fi", ifarris, Asst.U. S. Atty., for défendant. 

Blodgett, J., (cUarging jury.) You are ail of you in a gênerai way 
familiar with the rule that the jury only find tlie facts in the case undër 
the testimony. The court instructs you as to the law of the case, and 
such instruction is obligatory. You are to détermine thèse questions of 
fact from the weight and satisfactory character of the testimony which is 
adduced iu the case by each party. The suit is brought by the plain- 
tififs to recover back duties which they paid under protest, under the 
claim that the coUector should hâve assessed thèse goods for duty under 
clause 448 of Heyl's Compilation; of the Customs Laws, as materials for 
making and ornamenting hats, at a duty of 20 per cent, ad valorem. The 
plaintiffô protested against the assessment made by the coUector, pftîd 
the duties under protest, and took an appeal to the secretary of the treas- 
ury, where the action bf the coUector was affirmed; whereupon they 
brought this suit, as by law they are allowed to do, in order to test the 
legality of the coUector's action. It is a method provided by law, by 
which an importer can hâve corrected any error which the collecter nlay 
make in the classification or assessment for duty of the goods whieh he 
jmpôrts. The law fixes the duty arbitrarUy, under certain classifications 
or descriptions, and the coUector, of course, is liable to make mistakes, 
and make an erroneous or illégal classification of goods, in which evefit 

1 the proper procédure for the importer is to pay the duties under protest, 
and then bring his suit àgàinst the coUector for the exoess of duties paid. 
As bas been properly stated to you by counsel, this is not a controveréy 

I in which any feeling should be invoked. It simply présents dry ques- 
tions of fact and law,— questions of fact to be determined by the jury, 
and the questions of law to be determined by the court. I hâve already 
tàkenfrom your considération aU the goods which are described as ^'lace 
or hieàd work" and " bead omaments," because I am clearly of opinion, 
asa question of law, upon the évidence adduced on the part of the plain- 

. tiff, thàt thèse goods corne under the clause of the law which fixes a duty 
on "beads or bead omaments," and as such are specifically dutiable at 
50 per cent, ad valûrem. It is suggested on the part of the defendaht 
that they might hâve been dutiable at 25 per cent. , as jet, or imitations 
of jet. But it makes no différence whether the collecter made a mistake 
or not in regard to classifying them as beads, rather than classifying them 
as jet. ; The only question is, did he err in not classifying them as ma- 
terial for making or ornamenting hats, bonnets, and hoods? The plain- 
tiffs, if they thought it probable or possible that thèse goods should hâve 
been passed as jet or imitations of jet, could hâve made their protest in 
the alternative,^-that is, if not dutiable as material for hats, bonnets, 
and hpods, Uien they were dutiable as jet, or jet omaments, or imita- 
tions! of jet, — and; thereby save the questions by charging thè qoUéctpr 

. with ; tVfù mistakes, aa you mày say. And I wiU premise further that, 
in asserting; tiîat thèse goods are dutiable as mâterid for makinglanâ or- 

; nïuneqting:: hâta fit ^Oi pet j»p.L ad valorem,, the plaialiffs havoith^sbut- 
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den of proof. They are obliged to satisfy you by a prépondérance of tes- 
timony, or by satisfactory testimony, that thèse goods are, and only are, 
material for making and ornamenting bats, bonnets, and boods. Tbe 
burden of proof, — the laboriug oar, so to speak,^is with tbe plaintiffs. 
ï raake this observation hère because one of the best and most satisfac- 
tory pièces of évidence which can be adduced hère in order to enable the 
jurjf and the court to fuUy understand just the character of thèse goods, 
and possibly to bave some idea as to what their use and classification 
sbould be, is the production of samples of the goods themselves; and 
with référence to the goods now left before you for considération there is 
but one sample produced. That is the sample No. 146,289, which pur- 
ports to be a sample of the goods known in the invoice as "métal laces." 
I will say further that if you feel yoùrselves unable to détermine whether 
thèse goods are or are not material for making or ornamenting bats, then 
you would bave a right to find a verdict for the défendant, for insuffi- 
ciency of testimony on the part of the plaintifiFs. If, when you go to 
your room, you are left so much in doubt of the character of thèse goods 
from the testimony which is adduced before you in tbe absence of sam- 
ples, that you are unable to détermine whether they are properly bat 
trimmings, and nothing but hat trimmings, in ordinary parlance, then 
you would be justified in finding a verdict for the défendant generally, be- 
cause of the unsatisfactory nature of the testimony adduced by the plain- 
tiffs. 

I bave allowed the plaintiffs to proceed and offer such testimony to 
you as they had at control; it being conceded that the plaintiffs hâve 
lost their samples, or are unable td prodoce them, and the government 
having none. Theii the testimony on the part of the plaintiffs tends to 
show that ail thèse goods described in the varions invoices of August 
31st, of August 25th, of September 7th, and September 15tb, which are 
now in question before you, are materials for making or ornamenting 
hats, bonnets, and hoods. The testimony on the part of the plaintiffs 
tends to show this. You are to say whether you are satisfied from that 
testimony. I may say further that the mère fact that a dealer in milli- 
nery goods bas imported thèse goods is not the controlling fact at ail. 
The question is, what use are thèse goods adapted to, and what is the 
principal or predominating use to which they are applied? You are ail 
of you far enough along in the expériences of life to know that a com- 
modity may be made specially for one use, and yet be found to be equally 
as well adapted to many other uses. And if thèse goods, although 
made expreSsly for the purpose of being used by milliners in making and 
ornahaenting bats, bonnets, and hoods, bave become applicable to other 
uses to such an extent that you can say that the making and ornamenting 
of hats is not their chief and principal use, then the plaintiffs will fail 
in their case; But if the plaintiffs' testimony bas satisfied you that the 
principal use of thèse goods, the purpose for which they are dealt in by 
. ail classes of dealers, — -not dealers in millinery goods alone, but ail classes 
of dealers in this kind of goods,—- is for the making and ornamenting of 
hats, then you will find the issue for the plaiutiâs. This is a question 
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of fact that is somewhat cômplicated, and I think it may help you sonie- 
what if I pass over the différent classifications of goods that are still left 
for your Considération, and call your attention tp them. The first group 
is in the invoice of August 31, 1887, and they are numbered 6,347, 
6,410, 6,244,6,347. Theyareinvoicedas"trimmings." Thetestimony 
of Mr. Botsford, as you will remember it, — and I may hère say that 
neither what I read from my notes nor what I state to you as the testi- 
mony should necessarily be accepted by you as the testimony; you must 
be governed as to what the witnesses said from the witness stand by your 
own recollection, and not by my statement of my recollection. But, in a 
gênerai way, it may be said that the witness, Mr. Botsford, stated that 
he had no sample of the goods; that they were for hat and bonnet trim- 
mings, and used in their business solely for that purpose. They were 
goods, as the names would indicate, that were what might be called " tex- 
tile fabrics;" thatis, that they were braided, netted, or woven of cotton 
or silk. If they were made of silk, and silk was the component material 
ofchief value,— that is, if they were made of cotton and silk combined, 
but silk was the material of chief value, — then they were properly dutia- 
ble as silk goods, and not, under clause 448, as material for hats, bonnets, 
and hood?. Sô that, if the testimony of Mr. Botsford satisfies you that 
thèse goods were composed of enough silk to say that silk was the com- 
ponent material of chief value, then they were properly classed for duty 
as goods composed of silk. And if the évidence of plaintiffs' witness 
leaves the matter in doubt as to the material of chief value in the goods, 
tfaen the presumption would be in favor of the action of the coUector, as 
the plaintiffs hâve the burden of proof. The testimony of the witness, 
you see, leaves it uncertain. He says that they were composed of silk 
or cotton, and some of them were perhaps ail silk. That is my recol- 
lection of his testimony. They were classed as "manufactures of métal," 
and the inference — although Mr. Botsl'ord does not describe them — the 
inference would seera to be that they were some kind of a textile fabric 
made of a silk cord or silken thread, or cotton cord or cotton thread, 
with a tinsel or métal wire woven in with them, to make them orna- 
mental. They were not classed as silken material, but as a manufacture 
of métal. Mr. Botsford testifies unequivocally that they were used only 
for the purpose of trimming hats, bonnets, and hoods; and it is for you 
to say whether that position is established. 

The next question arises under the invoice of August 25th, as to the 
articles numbered 1231 and 1211, described as "steel embroidery" and 
"embroidery." There is no sample of the goods produced, but Mr. 
Botsford's testimony is unequivocal that they are used only for trim- 
mings for hats, bonnets, and hoods. There is no proof further than the 
name as to what they are composed of, whether it is steel wire or steel 
beads embroidered upon something else. They are called simply "steel 
embroidery." Our own common kmowledge, perhaps, might prompt us 
to say that they were probably manufactured by working steel beads into, 
or knitting them into, some sort of fabric, either of cotton, Hnen, silk* or 
woolçn, as the case might be. Then the next question in the same in- 
v.38F.no.Ô— 46 
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Voice— thatis, the invoice of September 25th^^iB in regard to certain 
pièces of galîôônv > There were no samples produoed of thèse. They are 
numbers 1,281 and 1,286, and Mr. Botaford's testimony is the sameas 
to thèse. The next articles in question are from the invoice of Septem- 
ber 15th, and one-of the articles is the one numbered 5,927, which Mr. 
Botsford stated is '^jet tulle." It is a net on which beads are put, but 
his testimony tends to show that it is not strong enough for dress trim- 
ming. I infer, and I suppose you will, that this was some kind of a 
net-work upon which jet beads were worked, and used for a hat trim- 
ming, and bot adapted, as Mr. Botsford said, for dress trimming, be- 
cause it was not strong enough; As one of the dressmakers or miUiners 
explained when on the stand, it was not heavy enough to stand the 
abrasion and rubbing and friction to which dreSs trimming is subjected. 
Then we corné to the invoice of Scptember 7, 1887, and, the articles en- 
tered and described in the invoice as "métal laces, "giving numbers 19,- 
055, 19,054, 19,028, 19,027, 19i042, 19,025, 19,047, 19,028 again, 
19,052, 19,074, 19,062. Thèse goods were classed as a manufacture 
of métal not otherwise provided for, and the duty assessed at 45 per 
cent, ad valorem,^ The witness, Mr; Botsford, tèstified that they were ail 
similar to the samplô which heproduced, marked "J. H. W., "146,289. 
That, as ydU Will perceive, is a silk or silk and cotton cord woven into a 
net-work, and then the interstices or meshes between the cords-fillied up 

' with a wire netting. They were classod as a manufacture of métal. On 
that basîs it must be presumed that the appraiser considered the métal as 
the coiiiponentof chief value j and as such the coiitroUing élément' in the 
goods thetoselves, and assesàed at that duty. The sample which is be- 
fore yôn flpôaks for itself. You know nothing, howeVer, from the testi- 
mony as to whèther this métal cost more thàn the silk or cotton, or 
both, which isiû the goods, or not. I will nôt say' that it was part 
of the plaintiffs' case to hâve shown whether or not métal was the com- 

' ponent of chief value in thèse goods, because the only contention is that 
thèse were nothing but material for making and ùrnamenting bats; and 

-if they were nothing but that» aûd there is no provision for themin any 
Gther part of the customs law,—*that is, if they are not provided for in 
any other paragraph of thelaw,-^then they shouldbe claesed, as claimed 
by the plàintiff, as material for making and ornamenting bats. But if 
it was made to appear that they were a manufacture composed partly of 
métal and partly of silk or cotton, and that the métal was thé component 
of «bief value, then they would corne under anbthér clause ofthe law, 
and the ooUector made no_mistake in not passing them as material for 

•trimming bats and bonnets. So that it is for ybu to say, in référence to 
ail thèse goods which, are described by comparison to this sample, whether 
the plaintiffs hâve made out a oase to satisfy yOU that thé only use of 

■ thèse goods is for bat trimming; that thèy do notproperly come within 
the clause which assesses a duty upon manufactures of métal, or of which 

, métal is the cbmponent part of chief value, The witness, Mr. Botsford , 
BtateS that they were commonly known to the trade as*' millinery laces." 
As I rememberitithat was the name by which they were USuâlly de- 
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scribed. If he wished a particular pattern he would hâve to transmit a 
sample, but that was the ordinary commercial désignation. They were 
known"as millinery laces," and, as they speak for themselves, composed 
partly of métal and pjtrtly of textile material. 

Then, in the same invoice, there is a séries of goods numbered 6,244, 
6,347, 6,409, 6,211 repeated four times, 6,408, 6,211 repeated fivè 
times, and 6,409, which were also çlassed as a manufacture of naetal, 
and duty assessed at 45 per cent, ad valorem. Mr. Botsford had no 
sample of thèse, but testified, however, in substance, that they were 
ail used for hat and bonnet material and trimmings, and for no other 
use. We now come to Nos. 221, 237, 240, 236, 286, 236 again,— 
ail gpç>ds in the same invoice; that is, the invoice of September 7th, — 
which are ent«red on the invoice as "fancy ornaments." The witness 
testified that they were a kind of chenille; that some of them, as I re- 
meabér the testimony, were, if not ail of them, silk chenille. You 
perhaps are familiar enough, if you hâve wives and daughters, to know 
that chenille is a sort of cord from which threads are eut, making a 
description of round velvet cord; that is, the threads are eut 6o that 
they projecti from the sides of the cord in a horizontal direction, and they 
are eut at greater or less length, according to the uses to which they are 
to be pilt', to maké a fringed cord. This fringe goes ail around it. Mr. 
Botsford testified in regard to thèse goods that they were trimmings for 
bats, bohbets, etc. They were àssessed by the coliector as a manufact- 
ure pf silk, àt a duty of 5Ô per cent, ad valorem. There is ûo proof hère 
as to the quàntity of silk. In the absence of any proof upon that sub- 
ject, I think that the collector's classification, as goods composed of silk, 
or of whiçh silk was the material of chief value, must be considered as 
binding, unless you are satisfied that they bave no other use whatever 
than that of a trimming for bats, bonnets, and hoods. If the chenille 
bas any other use, then the plaiutitfs bave not made out a casç. Then 
there were four kinds of ornaments that were classed as "a manufacture 
of silk." The witness describes them as silk bands, with embroidered 
eiids. He says thèy were used for hat-bands, or trimming for bats; the 
embroidered ends being allowed to hang loose. If they were in iact silk 
bands, then they were properly classified as silk, although they might 
bave been used for ornamenting a bonnet or hat. 

This, gentlemen of the jury, is the case as far as the détails are con- 
cerned, and it is for you to say whether any, and, if so, how many, of 
thèse goods are shown to you to be strictly materials for making and. or- 
namenting bats, on which no duty was otherwise provided for; and also 
for you to say, as I bave already said, whether the plaintifls hâve satis- 
fied you that the goods are sûch as were used only for the gênerai pur- 
pose of trimming and ornamenting bats, bonnets, and hooda. 
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Walkee et al. v. Seebergeb, 
(Ditiriet Court, 2f. B. Jllinoi». May 6, 1889.) 

1. CnsTOMS DïjTiBs— CLASBraiCATioN— Hat Ornaments. 

Chenilles, made of a warp of silk threads laid close together wîth cross- 
threads or fllling, so as to make a woven fabric, and then cutting it into 
strips of the width of several of the ■warp-threads, and then raveling out the 
threads on the edges of the strip, thus making a cord with a nap or burr ex- 
tending around it, are, though used only for working into embroideries, du- 
tiable under Heyl's Revenue Laws, cL 883, as articles not specially enumerated, 
"made of silk, or of which silk is the component material of chief value, " 
and not, under clause 381, as "thrown silk in gum, not more advanced than 
singles, tram, organzine, sewing silk, twist, iloss in the gum, and spun silk, 
silk thread, or yarns of every description. " 
8. Samb. 

Though goods are nsed chiefly or solely in the manufacture and ornament- 
ing of hats, bonnets, etc., if they are bead orhaments, or are cumposed of silk 
or of métal, they are dutiable undër the spécifie clauses relating to such ar- 
ticles. 
8. Bamb— Abtipicial Flowebb. 

The tàrifiE act contains no speCiflc duty npon artiflcial flowers as such; but 
section 2499 provides that "there shall be levied and collected on each and 
every non -enumerated article which bears similarity either ip material, quai- 
ity, texture, or the use to which it may be applied, to any article enumerated, 
« * * the same rate of duty Which is levied and chargea on the enumer- 
ated article which it most r.esémbles, " etc. A spécifie duty is imposed on 
"artiflcial flowers and parts thereof, of whatever material, for millinery use, 
and not specially enumerated." ffeld, that artiflcial flowers, stuck into a 
little stand or box, and salable as ornaments, and n6t good enougb for milli- 
nery uses, but resembling flowers so usedmore than any other article, are du- 
tiable under the last clause quoted, 
4. Samb — Protest— Qeounds. 

Where duties are paid undër prbtest, on the single ground that the goods 
sbould hâve been classifled as material for making or ornamenting hats. bon- 
pets, etc., and not otherwise provided for, it cannot be objected, to defeat 
the collector's classification, that the goods might more properjy bave been 
put into sotne other spécifie elass than that designated by the collector. 
6. Bame — Action to Rbcovkb Back — Burden dp Proop. 

In an action to recover back duties paid under protest, the burden of proof 
is on the plaintiffs to show by a prépondérance of testimony that the goods 
did not properly belong to the class to which they werë assigned by the col- 
lector, and that they were dutiable only as claimed in the protest. 

At Law. 

Action by James F. Walker et ai. against A. F. Seeberger, to recover 
back customs duties paid under protest. 
P. L. Shuman, for plaintiffs. 
Graham H. Harris, Asst. U. S. Atty., for défendant. 

Blodgett, J., (chargîng jury.") This suit is brought to recover back 
duties which the importer, the plaintiff in this oaee, paid to the.collector 
of this port under protest. It is a method allowed by the statutes of the 
United States, by which an importer can test the legality of the collect- 
or's classification and assessment of goods which he imports. It does 
not involve any personal controversy with the collector, but is merely a 
means by which the importer is able to havea judicial détermination as 
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to whether the collecter bas properly classified and assessed his goods for 
duty. The goods in question were imported by the plaintiffs in the y ear 
1887, and were included in three invoices, describing t}ie goods by their 
commercial names and the priées. 

The first question raised is in regard to certain goods called " che- 
nilles," which were imported by the plaintiff in the fall of 1887, and are 
descibed in the invoice dated October 8, 1887, and are represented by 
the sample which is in évidence before you. No. 7,789. The collecter 
classed thèse goods as a manufacture of silk not otherwise provided for, 
under clause 383 of Heyl's Arrangement of the Customs Laws, which 
reads as folio ws: 

"Ail goods, wares, and merchandise not specially enumerated or provided 
for in this act, made of silk, or of which silk is the component material of 
chief value, 50 par cent, ad valorem" 

The plaintiffs claim that this class of goods was dutiable at 30 per 
cent, aà valorem, under clause 381, which I wiU read to you: 

"Thrown silk in gum, not more advanced than. singles, tram, organzine, 
sewing silk, twist, floss in the gum, and spun silk, silk thread, or yarns of 
every description, purified or dyed, 30 per cent, ad valorem," 

The plaintiffs claim that this article is silk thread or yarn, as described 
in clause 381, and therefore dutiable under the provisions of that clause. 
The testimohy on the part of the plaintiffs tends to show that this article 
is used mainly for embroiderïng purposes, and the plaintiffs claim that 
it should therefore be classed as a thread. The proof on the part of the 
défendant is that it is not a thread , but is a fabric made by weaving, that 
is, by fiUing up a warp of silk threads, laid close together, with cross- 
threads or filling, so as to make a woven fabric, and then cutting this fab- 
ric into strips of the width of several of the warp-threads, and then rav- 
«ling out the threads on the edges of the strip, so as to leave two or more 
threads in this middle of the strip, thus leaving the ends of the eross- 
threads or filling extending beyond the warp-threads, and then, by twist- 
ing the central threads, the erids of thèse cross-threads are made to form 
B. burr or nap around the warp-thread, so that you hâve a cord with a 
nap or burr extending around it. Sample 642 also represents a chenille 
which is a part of the goods in controversy. The use to which thèse 
goods is applied does not détermine their dutiable rate. If they are 
«omposed of silk, or silk is the component material of chief value, then 
they are dutiable under clause 383 as a manufacture of silk, unless you 
find from the proof that they are silk thread or yarn; but they are not 
éuch thread and yarn if they are made by weaving them into a fabric, 
and then cutting the fabric into strips, as the proof tends to show, be- 
«ause, by the process of weaving thèse threads into a fabric, and then cut- 
ting them: into strips, you pass beyond the process of producing thread, 
and make a falîric of it. "Yarn" means something which is only spun, 
ând produced longitudinally by the process of spinning. So that, if you 
find, notwithstanding the testimony, that the only use to which thèse 
goods are applied is that of workiug them into embroideries, that they 
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are made 6f silk by weaving first, then cutting;the woven fabrîc into 
strips, they are not yarns, v?ithin the meaning of clause 381. 

Tbe next controversy arise3,7-^or séries of controversies, — upon the in- 
voice of September 8, 1887, entry No. 6,784. The entry described the 
goods in question as " materials for making and ornamenting hats, bon- 
nets, and hoods;" and the claim on the part of the plaintiffs is that they 
were ail dutiable at the rate of 20 percent, ad valorem, under clause 448 
of Heyl's Arrangement of the TariËF Act of March 3, 1883. The col- 
lecter classed part of them as manufactures of silk, and assessed them at 
a duty of 50 per cent, ad valorem, undeT clause 383, which I bave just 
read to y ou, and classed others as manufactures of métal, and assessed 
them at a duty of 45 per cent, ad valorem. The plaintiffs paid thèse du- 
ties under protest, and bring this suit to recover back the différence be- 
tween the amounts which they paid and the 20 per cent, whioh they 
insist should hâve been the duty. 

The question in regard to thèse goods is, are they materials for mak- 
ing or ornamenting bats, bonnets, and hoods, and as such dutiable at 20 
per cent, ad valorem, within the provision of clause 448? They are not 
so dutiable if there are provisions found elsewhere in the tariff laws for, 
fixing the duty upon them, because clause 448 only fixes the duty at 20 
per cent, ad valorem, when the duty is not otherwise provided for. This 
invoice contains a large number of items which hâve been designated 
during the trial by numbers. The first item in question is No. 6,334 
T, invoiced by the name of " fancy laces," and is represented by the sam- 
ple No. 6,834. The proof on the part of the plaintiffs tends to show that 
it is made of métal wire or tinsel with a little cotton. The proof on the 
part of the plaintiffs also tetids to show that it is used whnlly as bat and 
bonnet trimming. It was classed by the collector as a manufacture of 
métal, and duty assessed at 45 per cent, ad valorem. It is now con- 
tended on the part of the défendant that thèse goods are really dutiable 
under clause 427,^8 métal lace. I will read clause 427 to you: " Epau- 
lets, galloons, laces, knots, stars, tassels, and wings of gold, silver, ot 
other métal, 25 per cent, ad valorem." Itis immaterial for the purposes 
of this case, and for the purposes of the questions before you, whether 
the collector acted rightfully in classing thèse as dutiable at 45 per cent. 
ad valorem as a manulacture of métal, or whether he should bave assessed 
them for duty under clause 427, as métal laces. It is enough for the 
purposes of this case — and I say this once for ail in référence to ail the 
articles — if the collector was not bound to hâve classed thèse goods as 
material for making and ornamenting hats, bonnets, and hoods, the plain- 
tiffs must fail in their case, because that is the contention on the part of 
tbe plaintiffs, and their protest insists that they are dutiable only as ma- 
tériels for making and ornamenting hats, bonnets, and hoods. 
, The next items are Nos. 6,096 and 6,097 on the invoice, which were 
invoiced as "fancy galloons," classed as manufactures of métal, and duty 
assessed at 45 per cent, ad valorem^ No actual sample is produced of 
thèse goods, but they are said by the witnesses to be composed of silver 
and cotton, and to bè like sample 170^ — 2, and used exclusively for banda 
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around the crowns of bonnets and hats, and to be too frail for use as 
dress trimming. The question which you will bave to pass upon in re- 
gard to thèse goods is, are tbey métal galloons, such as are provided 
for in clause 427? That is, are they a manufacture substantially of 
métal, oris métal the component material ofchief value in them, whether 
it was gold, silver, or any other métal? If they are a manufacture of 
métal, then they are nOt dutiable at 20 per cent, ad valorem, as material 
for hats, etc. 

The next controversy is over several numbers which are invoiced as 
"fancy laces," and are described as Nos. 6,084, 6,084, 6,084, 6,084, 
6,084, 6,084; the number being represented six times. The coUector 
classed thèse goods as a manufacture of silk, and assessed a duty of 60 
per cent, ad vcdorem upon thetil. The proof tends to show that the goods 
in question are composed of chenille and silk. They are represented by 
sample No. 145,934, "J. H. W.," and the proof tends to show that 
they are used only for hâte and bonnets. Now, it makes no différence 
whether thèse goods are used only for hats and bonnets or not. If they 
are specifically dutiable by name or commercial description in some 
other clause of the statu te than clause 448, then the plaintiffs must fail 
in théir case, as I said. So that, if thèse goods which are entered as 
fancy laces are composed of silk, or if silk is the. component of chief 
value, then' they are properly dutiable, under clause 383, at 50 percent, 
advalomn. 

The next controversy is over Nos. 68,431 B, and 64,031, invoiced 
as^fanoy Jaces," and classed by the collecter as manufactures of silk, 
and duty ^sessed at 50' per cent, ad valorem. There is no sample pro- 
duced of thèse goods, but the goods are said by the witness to be like 
146, 289, J.^H. W. Thatis the sample which bas been before the jury, 
and said to be used solely for bats and bonnets. You may remember 
thisclass ôf goods as the goôdè^ which the witness Mrs. McCormick said 
were in cashmere colors, or cashmere tints, and the only question is 
whether they are a manufacture of silk, or goods of which silk is the ma- 
terial of chief value. You hâve the sample before you, and you bave 
the testimony of the witnesses. If they are manufactured of silk, or if 
silk is the material of chief value, they were properly dutiable as such 
under clause 383 of Heyl, and not as material for hats, bonnets, and 
hoodSj as contended by plaintiffs. 

The next controversy is over No. 6,052, invoiced as "velvet embroid- 
ery," and classed by the coUector as a manufacture of silk, and duty as- 
sessed at 50 per cent, ad valorem. There is no sample produced of thèse 
goods, but it is described by the witness Mrs. McCormick as a pièce 
of goods 22 inches wide, and made of silk, and designed to be eut up 
to make Crowns for bonnets, and, as the witness said, not fit for any 
other use. But it makes no différence, gentlemen of the jury, for the 
purposés of this case, whether they were fit. for any other use or not. If 
the goods were composed of silk, or silk was the component material of 
chief value, then the appraièer rigbtfully appraised thera a« a manufact- 
-tore of silk.- ■ ^v , ,, .:../' ■...;-■ 
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The next article in controversy is No. 6,328 B, iuvoieed as "gold gal- 
loons," and classed as a manufacture of métal, and duty assessed at 45 
per cent, ad valorem. There is no actual sample, but the witness se- 
lected from the samples one which she said was substantially like goods 
No. 6,328 B. The proof tends to show that there was not as much silk 
in the goods, in question as in the sample No. 6,328 B, selected by Mrs. 
McCormick as similar to it, but was made so nearly ail of gold thread 
that it was called buUion, and used solely on hats and bonnets as a trim- 
ming. If this itCas a gold lace within the meaning of the word "lace," 
then it cornes within clause 427 as a métal lace. You are to pass upon 
the question of fact. If it is a métal galloon, or métal lace, then it passes 
. undcr clause 427 as a galloon of métal, or métal lace, and is not duti- 
able as material for making or trimming-hats, bonnets, etc. 

The next controversy is over Nos. 6,019, repeated three times, 6644, 
6,204, 6,204, 6,204, 6,204, which were invoiced as "embroidered vel- 
vets," and classed as manufactures of silk, at 50 per cent, ad valorem. 
There are no samples of thèse goods produced, but the proof tended to 
Bhow that it was used for making and omamenting bats and bonnets. 
It was classed as a manufacture of silk, and if it was silk, as the proof 
on the part of the plaintiffs without dispute' tends to show, then it would 
be properly classified as silk goods, and not as bonnet material. 

The neXt controversy is over No. 6,016, repeated four times, and 
6,012, which was invoiced as "embroidered faille." It was classed as 
a manufacture of silk, at 50 per cent, ad valorem. No sample was pro- 
duced. It is described by the witness as corded silk, embroidered with 
silk, and used only for bonnet crowns; valuable, as the testimony tends 
to show, chiefly for the embroidery. The same remark holds good in 
regard to thèse. If they were manufactures of. silk, then the collector 
properly classed them as such. 

The next item in this invoice is No. 6,006, 6,007, and 6,173, invoiced 
as an "embroidery," and classed as a manufacture of silk, and charged 
duty at 50 per cent, ad valorem. No sample is produced of thèse goods, 
but the witness describes them as a silk velvet, embroidered with silk, used 
only for hats and bonnets; and the same remark holds good in regard ta 
this. If it was silk, then it was a manufacture of silk, and dutiable un- 
der clause 383, and not under clause 448. 

The next controversy is over Nos. 6,174, 6,004, 6,175, 6,196, and 
6,000, 6,000 repeated five times. The goods were invoiced as "embroid- 
ered insertions," and classed as a manufacture of silk. No sample was 
produced of thèse goods. They were described as a sort of combination 
of silk cordings intended to be sewn into part of the trimmings of a bon- 
net — the border of a bonnet or hat. The witness testified that they were 
suitable only for hats, but testified that they were a manufacture of silk;. 
and, if so, then thej' were dutiable as a manufacture of silk. 

The next controversy is over No. 6,003, invoiced as "embroidered vel- 
vet," classed as a manufacture of silk at 60 per cent, ad valorem. It is 
described as a silk velvet, embroidered ail over with silk, and, as the 
witness says, used only for bonnet crowns. If it was silk velvet, embroid- 
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ered aiso with sîlk, then it was a manufacture of silk, within the mean- 
ing of the law, and not dutiable under the hat material clause, (448,) at 
20 per cent, ad valorem. 

The next controversy is over Nos. 145,638, 145,642, invoiced as "wa- 
tered velvet,"and classed as a manufacture of silk, and charged with duty 
at 50 ppr cent, ad valorem. No sample of thèse goods is produced, but 
they are described as a silk velvet used to make velvet bonnets and spé- 
cial goods for millinerypurposes, as the witness said. The same remark 
holds good in regard to thèse. If it was a silk velvet, or if silk was the 
component of chief value, and the proof tends to show that, then they 
were dutiable as a manufacture of silk, and not as hat and bonnet ma- 
terial. 

The next controversy is over goods No. 146,289, invoiced as "era- 
broidery," and classed as a manufacture of silk. It is repres nted by 
sample No. 146,289, J. H. W., and the proof tends to show that it is 
made of silk, and in trade known as "fancy lace," used for bonnet and 
hat trimmings. You hâve a sample before you, gentlemen, and if you 
are satisfîed from the testimony that this was a manufacture of silk, then 
it was properlyso classed, and was not entitled to pass under the hat ma- 
terial clause. 

Nos. 145,620 and 145,974 are the next matters of controversy. They 
are invoiced as "watered velvets," and the same remark that was made 
in regard to the prior articles of the same description appiies to thèse. 
If they were silk velvets, as the proof tends to show, then they were prop- 
erly classed by the collector as a manufacture of silk, notwithstanding 
the fact that the witnesses testify that they were not usable for any other 
purpose than for the manufacture of bonnets. 

The next controversy is over No. 2,857, invoiced as lace, which was 
classed aei a manufacture of métal at 45 per cent, ad valorem. It is rep- 
resented by sample No. 2,857, J. H. W. & Co., and the proof tends to 
show that they are made of métal wire around a cotton filling, and that 
the métal is the component of chief value. The proof also tends to show 
that it was only used for hat and bonnet trimmings, but if it was a métal 
lace, or is métal lace, then it cornes within the provision of clause 427, 
and does not come within clause 428. 

The next controversy is over the goods Nos. 2,838 and 2,025, which 
were invoiced as "galloons," and classed as a manufacture of métal. 
You hâve samples of those goods, which are numbered 2,838 and 2,025. 
The testimony tends to show that No. 2,838 is made of métal and beads, 
and that it has no other use; that the goods 2,025 is of métal, and is 
used only for hats and bonnets. The question is, were those goods métal 
galloons, and as such specifieally dutiable as métal galloons, or did they 
not come within that description ? If they were métal galloons, then, 
they were dutiable as métal galloons, and not as hat or bonnet trim- 
mings. 

The next controversy is over No. 10,088, repeated twice. They are 
invoiced as "galloons," and classed as a manufacture of silk; that is, 
they were silk galloons, I suppose. There is no sample hère, but it is 
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said that they are sîmilar to No. 6,328 D, excèpt that they are af silk, 
and used only as material for bonnet crowns. If of silk, then they were 
properly assessed at 50 per cent, ad vahrem, instead of being assessable 
at 20 per cent, ad valorem,, as olaimed by the plaintiffs. 

The next controversy is over 170 — 2, which were invoiced as steel 
gaUoons. If thèse goods are galloons, and métal is the component part, 
— that is, métal beads, and the métal spangles which are woven în with 
the beads, — then they should be properly dutiable as métal galloons, 
and not as bat and bonnet trimmings. 

The next controversy is over Nos. 608, 608, 462, 462, 605, and 605, 
which are invoiced as " embroideiiés," and classed as a manufacture of 
silk. The testimony tends to show that they are made of silk with some 
linen backing, and used only for bonnet fronts and trimmings. If, as I 
said in regard to the other goods j. they are made of silk with linen back- 
ing, and if silk was the component of chief value, then they were prop- 
erly assessed at 50 per cent. , instead of 20 per cent. 

In regard to the articles included in this invoiceyou will see.that th© 
collector classed them either as manufactures of silk or as manufactures 
of métal, or as beads, or bead; ornaments, under clause 896. When 
there is a spécifie provision in the law for a rate of duty on an article, 
the article must be assessed, for duty under such provision. For in- 
stance, a spécifie duty, as fixed by clause 427, on galloons of métal, and 
also on métal laces, and although métal galloons may be used to trim 
and omament bonnets and hâta, and métal laces may beused for the 
same purpose, yet they are dutiable specifically as métal galloons and 
laces, and hence the articles in controversy described, entered or invoiced 
as galloons and métal laces whioh were made of métal, are dutiable as 
such, and are not dutiable at 20 per cent., as contended for by the plain- 
tifis. The fect that the collector etred in classing thèse as manufactures 
of silk, or aa manufactures of métal, does not aid the plaintiffs' case. 
The plaintiflà' contention is that thèse goods are materials for making 
and ornamenting hats, bonnets,, and hoods, and not otherwise provided 
for; and, if they are otherwise provided for, then they cannot be passed 
by the collector at a duty of 20 per cent, under clause 448, as material 
for making and ornamenting hats, etc. , not otherwise provided for. So, 
if you find as a question of fact from the proof that a part of the galloons 
and velvets in question are provided for in the clause in regard to man- 
ufactures of silk or in regard to métal laces, or in regard to métal gal- 
loons, then the plaintifi's must fail in their case as to such goods. So, 
in regard to silk goods and velvets, if those articles are composed of 
silk, or silk is the material in them of chief value, then they fall within 
the provision of clause 388, and not within hat material, under clause 
448. There being a spécifie duty on beads and bead ornaments, the 
goods in question which are made of beads, or of which beads are the 
material of chief value, are dutiable under clause 396, which provides 
for a duty on beads or bead ornaments of 50 per cent; ad valorem. 

In this case the plaintiffs hâve the burden of proof. The goods în 
question were classed, and duties assessed, by the collector, in the per- 
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formanoe oî the dutiés oîhis office, and he had the aid of experienced 
appraisets, appointed to apjiraise and examine thèse goods, and he must 
be presumed to hâve been cognizant of the quality and character of the 
goods, atid the plaintifTs must. therefore overcome the action of the gov- 
ernment officers in this respect by satisfactory proof, satisfying you that 
thèse goods are bat materials, and not such goods as the coUector held 
them to be. The best évidence as to the material composing thèse goods 
would bave been samples of the goods themselves. In many cases no 
eamples are produced, and you bave naerely the verbal or word descrip- 
tion of the plaintiffs' witnesses as to the quality and character of the 
goods. If the absence of samples renders the évidence as to such goods 
uncertairi or unreliable, or so unsatisfactory that you can say you are 
not satisfied that the plaintiffs hâve so sufficienlly described the goods 
as to enable you intelligently to pass upon the questions raised in the 
case, then you should find for the défendant. 

The next controversy is over entry No. 6,789, which was classed by 
the coUector as artificial flowers, and duty assessed upon them at 60 per 
cent, ad valorem. The plaintiffs claim that they are dutiable as a manu- 
facture of cotton. The plaintiffs claim that those artiûcial flowers should 
bave been admitted and classed under this clause, which I will read to 
you: 

"Cotton corda, braids, gîraps, galloons, webbing, goring, suspenders, braces, 
and ail ^manufactures of cotton not specially enumeri,ted or provided for in 
this act, a duty of25 per cent, ad «aiofem." 

It is conceded that there is not in the tariff act, as it now stands, a 
spécifie duty upon artificial flowers as such. But the collecter undoubt- 
edly acted under section 2499, which provides "that there shall be lev- 
ied and collected on each and every non-enumerated article, which bears 
similarity either in materiad, quality, texture, or the use to which it may 
be applied, to any article enumerated in this title and chargeable with 
the same rate ôf duty which is levied and charged on the enumerated 
article which it most resembles in any of the particulars before men- 
tioned;" and it is conceded that the goods in question are not enumerated 
epecifîcally in the law. Now, the collecter undoubtedly acted under 
this section which I bave just read to you, assuming that thèse artificial 
flowers most resemble the flowers used in the millinery business, because 
there is a clause of the law which provides a spécifie duty on " artificial 
flowers and parts thereof, of whatever material, for millinery use, and 
not specially enumerated." Now, the coUector, assuming that this ar- 
ticle noîv in controversy more nearly resenibled the artificial flowers im- 
ported for millinery use than any other goods, classed them the same as 
artificial flowers for millinery use, and assessed a duty of 50 per cent. 
ad valorem. The contention on the part of the plaintiffs is, as I hâve 
stated, that they should hâve been classed as a manufacture of cotton. 
The testimony on the part of the plaintiffs tends to show that they are 
not artificial flowers for millinery use, because tbey are not good enough, 
—the, quality is not sufficiently high to justify importing them for that 
purpose,— while the testimony on the part of the défendant is that they 
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are the same kind of flowers that are sold by dealers in millinery goods 
for miUinery purposes. But they are stuck into a little stand or box, 
which makes tbem salable as ornaments. The question is whether, if 
thèse goods can be allowed to be imported in this form, — if artificial 
flowers can be allowed to be imported in this form, — whether it would 
not open the opportunity to large frauds upon the revenue, because they 
might introduce ail kinds of flowers, the most expensive kind of flowers, 
upon a little stand of this kind, — a stand that costs nothing, or but a tri- 
fle, — or upon any kind of a paper box or a paper stand, or attach them 
to anything, so that they could say that they came as a spécifie article, 
and as soon as they arrived, and had passed the custom-house as a man- 
ufacture of cotton, remove the stand to which they are attached, and use 
them for millinery purposes. The question, then, is, did or did not 
the collecter actwisely and within the law when he assimilated thèse 
goods to artificial flowers which are imported for millinery purposes? 
Did they or not most resemble artificial flowers imported for millinery pur- 
poses? And if, from the proof in the case, you are satisfied that they 
do more resemble the artificial flowers imported for millinery purposes 
than any other article, that they are more like those than they would be 
like a pièce of cotton sheeting, or muslin, or any other cotton fabric, 
which was not worked into a flower, — because the leaves and stems of 
thèse are probably made of some cheap cotton fabric, — then it is for you 
to say whether the coUector did not act within the power which is dele- 
gated to him under the law. 



United States v. Clarke. 
(Ditirict Court, E. D. JUiêsouri, E. B. May 18, 1889.) 

1. Po8T-Oj*rcB— NoN-MArLABLE Matter — Obscène Publicatiotts. 

The Word "obscène, " within the meaning of act September 36, 1888, (85 U. 
S. St. 496,) forbidding the sending of non-mailable matter through the mails, 
when used to describe a, bock, pamphlet, or paper meana a publication con- 
tainin^immodestand indécent matter, the readingwhereof would hâve a ten- 
dency to déprave or corrupt the minds of those into whose hands the publi- 
cation might f ail whose minds are open to such immoral influences. 
8. Samk— "Lbwd" Publication. 

A "lewd" book, pamphlet, or paper, within the meaning of the statute, is 
one that describes dissolute or unchaste acts, scènes, or incidents, or one the 
reading whereof, by reason pf ils contents, is caloulated to excite lustful and 
sen suai desires in those whose minds are open to such influences. 
I 8. Same— "Lascivious" Publication. 

The Word "lascivious," within the meaning of the statute, is synonymous 
with the Word "lewd. " 
4. Same — Parts dp Publicaticn Obscène. 

If the eflEect of pamphlets and papers sent throngh the mails, as a whole, 
would be to déprave and corrupt the minds of those into whose hands they 
might corne whose minds are open to such influences, or to excite lustful or 
sensual desires, they are obscène and lewd, whether such effect on the minds 
of readers is produced by single passages or portions ol them, or by manv 
passages or portions. 



DKITED STATK8 V. CLAKKB. 733 

Indictment for Sending Obscène Matter through the Mails. 

The matter complained of was — Mrst, a small pamphlet in paper 
cover, entitled "Dr. Clarke's Treatise on Venereal, Sexual, Nervous, and 
Spécial Diseases," and consisted mainly of a description of the causes 
and effects of venereal diseases; and, secondly, of two circulars, one of 
which described in separate paragraphs the symptoms of varions vene- 
real diseases, and the other contained a list of questions to be answered. 

Thomas P. Basfiaw, U. S. Dist. Atty. 

Chesler H. Krum, for défendant. 

Thayee, J., (charging jury.) The admission having been made dur- 
ing the course of the trial that the défendant caused the pamphlet and 
two other papers referred to in the indictment and ofTered in évidence to 
be deposited in the St. Louis post-office for mailing to the several per- 
sons to whom they were addressed, the sole question that remains for 
you to consider and détermine is whether the pamphlet and papers are 
obscène, lewd, or lascivious. If they were obscène, lewd, or lascivioua, 
then they were non-mailable matter, and an offense was committed in 
causing them to be deposited in the post-office for mailing. Now the 
question arises, what is an obscène, lewd, or lascivious publication with- 
in the meaning of the statute ? I propose to define those terms as weU 
as possible, and leave you to détermine in the light of such définitions, 
and ail the circum stances of the case, whether they fall within the défin- 
itions I shall give. 

The Word "obscène" ordinarily means something that is offensive to 
chastity, something that is foui or filthy, and for that reason is offensive 
to pure-minded persons. That is the meaning of the word in the con- 
crète. But when used, as in the statute under which this indictment 
is framed, to describe the character of a book, pamphlet, or paper, it 
means a book, pamphlet, or paper containing immodest and indécent 
matter, the reading whereof would hâve a tendency to déprave and cor- 
rupt the minds of those into whose hands the publication might fall 
whose minds are open to such immoral influences. U. S. v. Bennett, 16 
Blatchf.338; Qweenv. flïcMm,L. R.3Q.B.371. A lewd book, pamphlet, 
or paper, within the meaning of the statute, is one that describes dissolute 
and unchaste acts, scènes, or incidents, or one, the reading whereof, by 
reason of its contents, is calculated to excite lustful and sensual desires 
(that is to say, a désire for the gratification of the animal passions) in 
those whose minds are open to such influences. The word "lascivious" 
is very nearly synonymous with the word "lewd;" so nearly so that I 
will not undertake to draw a distinction between the two words. For 
the purposes of this case it may be said that if the pamphlet and papers 
involved are not lewd or obscène in the sensé that I hâve defined those 
terms, then they are not lascivious, and you need give yourselves no 
further concem about the exact meaning of that word. In view of what 
bas been said it follows that, if you are satisfied beyond a reasonable 
doubt that the pamphlet and papers, in question in this case, contain such 
immodeat, indécent, or filthy matter that the reading thereof would tend 
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to déprave aiid corrupt the mindS'Of those persons into îwliose hands the 
same might faiU whose minds' are open to such influences, then you 
should find the défendant guilty. Or if you are satiafiied béyond a rea^ 
sonable doubt tbat the sabject-matter ;of the pamphlet, and papers is of 
sudh charactèr as Wôuld tend to exèite' lustful and sensual desires in the 
mitids of those piersonfi into whose hands they might oome, whose minds 
are open to influences of tbat sort, then you shouldfind the défendant 
guilty. If you find tbat the pamphlet is obscène or lewd, and tbat the 
other papers are not, or, vice versa, tbat the papers are obscène or lewd 
and the pamphlet is not, you can retum a verdict against the défendant 
on some counts, and in his favor iri others, according as you find the 
charactèr of the several publications to be. t > 

Thèse are as précise définitions and directions as it is possible for 
me to give. The case is one tbat addresses itself largely to your good 
judgment, common sensé, and knowledge of humajU ;nature, and the 
weaknesses of human nature. You must consider carefuUy the con- 
tents of the pamphlet and papers in the first instance, and then the 
effect that the reading of such contents would naturally bave on that 
class of persons into whose hands the publications mi^ht fall, whose 
thoughts, émotions, or desires are liable to be infliienced or directed 
by reading matter such as the publications contain. There is to be 
found in everp community s class of people wbo are so intelligent or 
80 mature that their minds are not liable to be afifected by reading mat- 
ter, however obscène, lewd, or indécent it may be. Then there is another 
large class to be found in every commuhity — the young and immature, 
the ignorant, and those who are sensually inclined-r-who are liable to be 
influenced to their harm by reading indécent and obscène publications. 
The statute under which this indictment is fràmed was designed to 
protect the latter dass from barm, and it is a wholesome statute. 
Hence, in judging of the tendèncy of the publications to déprave and 
corrupt the mind, or to excite lustfûl or sensual desires, (which are the 
tests of obscenity and lewdness,') you should consider the efïect tbat the 
publications would bave on the minds of that class of persons whom 
the statute aims to protect, and the liability of the publications to get 
into the hands of that class of persons, rather than the effect such pub- 
lications would bave on people of a high order of intelligence, and those 
who hâve reached mature yèars, who by reason of their intelligence or 
Jrèars are steeled against such influences. As I said before, you taust 
bring your common sensé and knowledge of human nature and its 
weaknesses to the considération and détermination of thèse questions. 

Now, gentlemen, there are a f6w incidental matters which I feel bound 
tb notice in view of what bas occurred during the trial. In the first 
place, you must not allow the faet that défendant advertises his calling 
quite extensively in the newspapers to préjudice your view of the case. 
You hâve nothing whatever to do with a question of professional ethics 
of that sort; The défendant bas a right to advertise his calling if he so 
desires, atid that is not an offense in the eye of the law. If the publi- 
cations which he deposited in the mail are neither obscène, lewd, nor 
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lascivious in your opinioù, he îs entitled to a verdict of acquittai; and 
you must not allow your attention to be diverted from the real matter 
in issue, or your minds to be prejudiced, by any extraneous considéra- 
tions of the kind to which I bave last alluded. The question whether 
défendant is a licensed physician under the laws of the state is imma- 
terial. In the second place, gentlemen, I désire to say that I bave no 
doubtthat under the statutei under which this indictment is framed 
standard médical works (and by that I mean works that are studied and 
consulted by physicians, and are kept in médical and public libraries) 
may lawfuUy be sent through the maU to persons who buy or call for 
them for the purpose of seeking, information on th^ subjects; of which 
they treat. But I feel bound to say that, in my opinion, there is no 
évidence in this case that would warrant you in finding that the publi- 
cations complained of iti the indictment are standard médical works or 
publications. Furthérmore, gentlemen, I hâve no doubt that persons 
mày lawfully communicate through the mails with; their physicians by 
describiUgi Bymptoms of their physical aliments, habits, and practices, 
and asking professional advioe in relation thereto; and I bave no doubt 
that in refeponse to such inquiries a physician may lawfully ad vise a 
patient tbiough the mails with respect to the subject-matter of such 
eommunicatipns. But I feel bound to say that, in my opinion, tiiepe 
is no évidence that would warrant you in finding that the publicar 
tions complained of in this case, were sent by a physician to bis pa- 
tient in response to a request for such publications as were sent; and that 
the mailing of thera to the parties named in the indictment was justi- 
fied as being a communication by a doctor to his patient. Therefore, 
gentlemen, you will décide the issue with respect to the obscène and 
lewd character of the publications, unembarrassed by any considération 
of the two défenses last alluded to, which might be appropriate in cer- 
tain cases, but are not applicable to this case. 

There is another fact to which it is necessary to allude. The defend- 
ant's counsel, for the purpose of enforcing his view that the publications 
complained of are neither obscène or lewd, has read in the course of his 
argument certain passages from certain well-known authors, — from 
Shakespeare, Sterne, Suetonius, — and even from the Bible. The passages 
read, takén in connection with their context, may be, or may not be, ob- 
Écene or indécent. You are not trying that question, and you are not 
Called upon iû this case to détermine, nor will your verdict in this 
case (whether it is guilty or not guilty) décide whether the Bible, 
Shakespeare, Sterne, and Suetonius must be excluded from the maUs. 
J trust you wîll not aUow any considération of the possible tendency 
of your verdict to exclude other standard literaijy works from the 
mails, to prevent you from passing an honest jûdgment upon the 
question you bave to décide in this case, — whether the pamphlet and 
papers complained of are obscène or lewd, and tend to corrupt and de- 
pràvettiiê lïïiiJdB Of readers. Of course, so far as youT' expérience goes 
of the efîeotthatjShakespeare's writings, or any other author's writings, 
hâve had âft)tl\e. n^orld, notwithstanding certain passages that tUey oon- 
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tain, you haVè the right to resort tothat expérience în determînîng what 
■will be the probable effect of the publications involved in this case, pro- 
viding you think such comparison, or a référence to such expérience, 
will be of any service, and will aid you in reaching a correct conclusion. 
I think this is ail that is necessary to be said in this case. I ask you 
to consider the case fairly, and décide the issue that I hâve defined as to 
the character of thèse publications, according to your honest judgment 
of the effect that such publications will hâve on the minds of those that 
read them. 

The jury impaneled in this cause, after retiring, retumed into court, 
and submitted to the court the foUowing question, to-wit: 

"If the jury find any portion of the book, pamphlet, or eircular obscène, 
lewd, etc., would such flnding be âufflcient grounds for them to condemn the 
whole book, pamphlet, or circalar? W. S. Humpheeys, Foreman." 

Thereupon the court further instructed the said jury as follows, to-wit: 
"If the effect of the pamphlet and papers as a whole would be to dé- 
prave and corrupt the minds of those into whose hands they might come 
whose minds are open to such influences, or to excite lustful or sensual 
desires, then the pamphlets and circulars should be found to be obscène 
and lewd, whether such effect on the minds of readers is produced by 
single passages or portions of the pamphlets and circulars, or by many 
passages or portions." 

The jury retumed a verdict of guilty on ail counts. 



United States v. Allen. 

(DiatHet Court, iV. B. lowa, W. D. May 28, 1889.) 

btTBBNAii Rbvenub— Violation op Laws — Retail Dealebs. 

Défendant was enga^edin procnring and furnishing to any one who would 

gatronize him liquors in quantities less than five gallons. He testifled that 
e received orders, requiring the person ordering to pay 10 cents down for a 
bottle of béer, and when the béer was delivered, an extra 15 cents, as remu» 
neration for going to a neighboring state to procure it. But the évidence 
failed to show that défendant bought spécifie quantities of liquor to corre- 
spond with spécial orders, but showed that he bought béer by the case, and 
paid for it and sold it to any onp desiring It. i/6M,,that défendant was a 
dealer, " within Rev. St. U. 8. § 8243, recjuiring persons carrying on the busi- 
ness of retail liquor dealer to pay a spécial tax. 

Indictment for Carrying on the Business of a Retail Liquor Dealer, 
without payment of the tax. On motion for new trial. 
T. P. Murphy, U; S. Dist. Atty. 
Jbaac PendieUm, for défendant. 

Shibas, J. The indictment în this cause charged the défendant with 
a violation of section 3242 of thei Revised Statutes, in that be was carry- 
ing où the business of a retail liquor dealer at Sioux City, lowa, without 
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having paîd the spécial tax imposed upon such dealers; by the statutes 
of the United States. The évidence adduced on the trial showed that 
the défendant had undertaken the business of procuring and furnishing 
to any one who would patronize him liquors, spirituous and malt, in quan- 
tities lesg than five gallons. He had a place of business, in which was 
found by the state officers, having a search-warrant issued under the pro- 
hibiLory law, two unbroken cases of béer, containing 24 bottles each, 25 
bottles of béer not in a case, a number of glass whisky flasks which had 
not been used, one or two fiUed with whisky, and a number of empty 
béer bottles and béer kegs. The défendant, when on the stand as a wit- 
ness in his own behalf, testified that he kept a book in which he entered 
the names of ail persons who employed him to procure béer or liquor for 
them. He further testified that if any one wished to employ his services 
to procure, for instance, a bottle of béer, he required him to pay down 
10 cents, and, when the béer was delivered, to pay a further sum of 16 
cents aa rémunération for his trouble in going to Covington, Neb., and 
getting the béer. The évidence further showed that when a number of 
orders had been received the défendant would go to Covington, procure 
the liquor or béer, take it to his place or room in Sioux City, and then 
deliver it when called for. The évidence, however, failed to show that 
the défendant bought spécifie quantities of béer or liquor to correspond 
with spécial orders previously given to him, but, on the contrary, it would 
eeem Ûiat défendant bought the béer by the case, paying therefor $2.50 
per case, and then delivering it to.customers at the rate of 25 cents per 
bottle. The claim of defendantwas that he was acting merely as an ex- 
press agency, having organized a business under the name of the Eurêka 
Express Company, and that he was in fact merely an agent for the par- 
ties who gave him orders for the béer or liquor. Upon the trial the jury 
■was instructed that if the défendant held himself out to the public as 
being one ready to procure for his customers liquor, malt or spirituous, 
in quantities less than five gallons, and if in fact he did as a business 
engage in the procuring in the way stated liquors for any one who should 
apply to him, it would justify the jury in finding the défendant guilty 
under the indiçtment. 

In support of the motion for new trial it is urged that by the use of 
the word8"retail" and " wholesale" in the statute it is made necessary that 
tp violate the statute a person must sell the liquor in the sensé that he him- 
self must be the owner thereof, so that, when delivery is made, the titie 
passes to the purchaser from the one actually delivering the property . By 
this construction of the statute it would be limited in application to cases 
wherein the party was engaged in selling liquor of which he waa the 
owner. The statute does not impose a tax upon sales made, but upon 
a business of a certain character. If one is a retail dealer in liquors, he 
is liaWe to the tax. It is the dealing in liquors that constitutes the tax- 
able business, and certainly one who engages in the business of procuring 
from the manufacturers béer by the case, and disposing of it by the bot- 
tle, is dealing in liquors. It can make no différence in this regard if it 
were true that the customers left their orders for spécifie quantities, before 
v.B8F.no.9— 47 
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thé défendant uâdertook the proicurement thereof. The section of the 
statute providing that liquor dealers must pay a certain tax to the United 
States is part of the laws deviaed for the raising a revenue for the govern- 
ment, and as such is not regarded as a pénal statute, but is to be construed 
liberally in order to carry out the purpose of its enactment. U. S. v. Hod- 
son, 10 Wall. 395. The word "dealer" is not confined to one who sells his 
own property only. If one opens Out a place of business for the purpose 
of fumishing to ail who may patronize him liquors, maltorspirituous, in 
qtantities less than five gallons, he is engagea in the business of a retail 
liquor dealer, irrespective of the question of the manner or mode in which 
he acquires or procures the liquors from the manufacturera. The fact that 
he procures from the manufacturer or wholesaler the liquor in quantities, 
and disposes of the same for a profit to any one who may call upon him, 
certainly makes him a dealer. If the évidence had fuUy sustained the 
claim of défendant — which it did not — that he never procured any liquor 
from the manufacturer until he hiàd secured orders for the same from cus- 
tomers, it would hot change the rule, for it would still be true that, rely- 
ing upon thèse orders for small quantities, he procured béer by the case 
from the manufacturer, and delivered it to his customers, eharging thera 
a round profit upon each bottle. But, aside from this question, the évi- 
dence clearly showed that in making the purchase of the liquor from the 
rhanufacturer in Covington, Neb., the défendant was the actual purchaser 
thereof, and the title passed to him. The défendant paid for the béer by 
the case. When he received it from the manufacturer, and paid the priiee 
therefor, the title paSsèd from the manufacturer, and he no longer had any 
înterest, title, or right therein. It is equally clear that the title to any 
single or half dozen bottles did not then pass to any one customer of de- 
fendant. A customer could not prove a titlè to any gjven bottle of the 
béer by showihg that he had ordered one or more bottles from the défend- 
ant, and paid him a part of the price. When upon the witness stand the 
défendant admitted that he could not name the owner or owners of any 
of the bottles of the béer that were in his place of business when it was 
seized by the stàte officers. Hé had a certain number of bottles then in 
his possession, which he had procured from the manufacturera, and paid 
for, and frora which he expectèd to fill ail orders left with him by his cus- 
tomers. That he was in fact ft dealer in liquors, it seems to me, cannot 
be disguised by reflnements upon one or two words used in the statute. 
His business waS to procure from the manufacturer liquor in quantities, 
and to dispose of it in lesser quantities to any one who would patronize 
him, and, this being so, he was a liquor dealer within the true meaning 
of the statute. The motion for ùéw trial is therefore overruled. 
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Fawcett p.'Rdbbbr & Celluloïd Habness Teimmikg Co. 

(Gireuit Cov/rt, D. Nm Jersey , April 1, 1889.) 

Patents fqb Inventions— NovBLTY—HAïusBss-MoTJNTmas. 

Claim 1 of letters patent No. 133,163, granted December 26, 1871, to William 
Fawcett, which is for "harness-mountings covered with leather or hard rub- 
berupon the oater aide, leaving the inside uucovered, " is void Corwant of 
novelty. 

In Equity. Hearing on bill and proofs. 

Bill by William Fawcett against the Rubber & Celluloïd Harness Trim- 
ming Company, for infringement of letters patent No. 122,163. Thia 
bill was filed in Augnst, 1878, and the cause was at issue early in 1879. 
Some testimony had been taken, when, on October 8, 1879, it was stip- 
ulated that proceedings be suspended for three months from that date 
for the convenience of counsel. Nothing further was done until January , 
1888, when complainant obtained an order appointing a spécial exam- 
iner to takje dépositions. At the hearing it was objected that this delay 
of nearly nine years was a bar in equity to the considération of the case; 
but the. point was not pressed, and, as neither party appears to bave 
been eàger to speed the cause, the court refused to sustain the objection. 

A. V. BrieseUi for complainant. 

/• C. Clayton and A. Z. Keasbey, for défendant. 

Wales, J. This is.a suit in equity, brought to restrain the infringe- 
ment by thé défendant of letters patent No. 122,163, granted to William 
Fawcett, the complainant, December 26, 1871, for improvement in cov- 
ering harness-mountings. The spécification set forth that the — 
"Invention has for its object to furnish an improvement in eovering harness- 
mountings, simple in construction, convenient in application, inexpensive, 
and at tlie aame time will give a neat and élégant appearance to the mount- 
Ings; and it consists in the eovering applied to the mountings, as bereinafter 
more fully described. A represents a terret, the inner surface of which is 
rounded off to receive the plating. The oater surface is also rounded off, and 
has a shoulder or recess formed in it near each edge, as shown in Figs. 2 and 
8. B is the eovering, which may be made of leather or hard rubber. The 
eovering, B, is moulded or otherwise formed, so as to fit upon the oater side 
of the mountings; the shoulders or recesses preventing it from slipping off. 
The ends of the eovering are secured to the shank or necfc of the mounting. 
For addltional security, and to add to the appearance of the mounting, wires, 
C, may be passed over the eovering, B, along the shoulders or recesses of the 
mountings, as shown in Fig. 2, its ends being secured to the shank or neck 
of the mountings; or, if desired, the wires, C, may be covered with or em- 
bedded in the eovering, B, as shown in Figs. 4 and 5, so as to secure the said 
eovering in place, and at the same time be entirely oui of sight. This con- 
struction enables the eovering to be applied to the mountings only upon the 
outer side, leaving the inner side uncovered to receive the plating and the 
wear, thus avoiding facing the mountings with métal, and the attending 
trouble and expense." 

Only the ûrst claim of the patent is in controversy, and is in thèse 
words: 
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"(1) Harness-moiintings, covered with leather or hard rubber upon tlie 
outerside, leaving the inner sîde uncovered, substantially as herein Bhown 
and described, and whether the wires, C, be used or not, as set forth." 

It is not denied that the défendant has made and sold terrets which 
are clearly within the spécifications and claim. The défense is antici- 
pation and want of novelty., Both parties had been engaged in the busi- 
ness of manufacturing harness-mountings, and were familiar with its 
progress, with the varions styles adopted, and with the différent ma- 
terials used in covering and ornamenting them. Rings and terrets had 
been entirely covered with leather or hard rubber long before the date 
of the plaintiÊPs patent, but it was found that the friction of the rein on 
the inner sidé of the terret would wear through the leather; and to rem- 
edy this defect the Tompkins patent, of 1862, for an improvement in 
hooks and terrets for harness saddles, provided for the ornamentation of 
the outside only of the hooks and terrets by means of a leather covering, 
but in a différent way from that described in complainant's patent. The 
Dunham patent, of 1866, is for an invention which eonsists of a buckle 
or ring composed of a métal core, covered with or protected by India 
rubber, The Albright patent, of 1867, is for the application of a coating 
of vulcanized caoutchouc, or rubber, to metallic trimmings for carriages 
and harness, so as to jprotect from rust, and impart an ornamental ap- 
pearance. The Weiner patent, of July, 1871, shows a terret with a ridge 
in the center and shoulders at each side. In this terret the leather en- 
velops the ring, and is stitched on the inside with a metallic lining spun 
up on the inside of the terret. Thèse several patents are among the rec- 
ord exhibits of the défendant, and are referred to for the purpose of 
showing lack of invention by complainant, as well as to indicate the 
progressive stages of improvement in ornamented harness-mountings. 
The cores of thèse mountings hâve, without any exception worth noting, 
always been made of metallic castings, which give them strength and 
durability; the leather or rubber coverings being used simply for beauty 
and finish. From the évidence and the exhibits produced at the hear- 
ing it appears that patents hâve been so liberally granted for improved 
harness-moqntings that the boundary between invention and mechanical 
skill or contrivance has become, in many cases, almost, if not entirely, 
effaced. If crédit is to be given to the defendant's witnesses, terrets cov- 
ered on the outer surface onlj' with japan or vulcanized rubber hâve been 
long known in the trade. Mr. Theberath, a retired manufacturer, testi- 
fies that he found japanned terrets when he first went into the harness 
business, and that the only différence between the Fawcett tetret and 
the Weiner terret, leaving the wires and the lining out of the question, is 
that one has japan and the other bas leather. Mr. Albright, the prési- 
dent of the défendant company, says that'he has been engaged in the 
manufacture of rubber-coated harness trimmings since 1867, and identi- 
fies a number of carriage and harness mountings, including terrets, cen- 
ter rings, hub-bands, and neck-yoke tips, as being the same, or similar to 
articles of that description made by him in the years 1868, 1870, and 
1871; aU of which show a covering of hard rubber on the outer surlace 
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only. His testimony is confirmed by that of several other witnesses, 
•who were in his employ, or in that of the défendant, during some por- 
tion of those years. The complainant admits that, if defendant's ex- 
hibit No. 8, "anticipating terret," was made in this country prior to 
complaiuant's patent, it would invalidate the first claim. î^o. 8 is a ter- 
ret of German silver, with raised edges, and a rubber covering, on the 
outer surface only, between the rims. There is nothing remarkable or 
novel in its construction, when compared with other of defendant's ex- 
bibits, which were made at about the same time, and some of which bave 
just been mentioned. The credibility of this witness has been seriously 
attacked on account of certain apparent discrepancies between his prés- 
ent testimony and that given by him on a pre%dous occasion in another 
case; but, without entering into a minute investigation of thèse allegèd 
discrepancies, it is sufScient to observe that the exhibits now before the 
court were not produced at the hearing in the former suit, and that the 
testimony now excepted to is corroborated by that of other witnesses. 
There is also another défense quite as conclusive as that of the "antici- 
pating terret," which may be derived from the Albright patent, of 1867, 
which gave the patentée the right to cover metallic trimmings for har- 
ness with vulcanized rubber, so as to protect from rust, and impart an 
ornamental appearance. There was nothing in that patent which pre- 
vented the inventer from covering a part as well as the whole of the ar- 
ticle. The use of the rubber was for protection and ornament, and it 
was discretionary with the patentée to cover the whole or part of the 
mounting, as he might see fit; and the drawings accompanying the pat- 
ent show that a partial covering was conteraplated of some articles,: suoh 
as buckles and hamess saddles; and, if this partial use was applicable 
to one class of mountings, it would be equally so to ail. In other words, 
there was no limitation in the Albright patent which made it neCessary 
to cover the whole of the mounting or none at aU. The complainant 
contends that his leather-covered terret has taken precedence of,' and 
driven ail others out of the market; but the défendant has not made any 
leather-covered mountings, and, so far as they are concerned, has not in- 
fringed. It is also in évidence that the défendant has never used any 
other covering for terrets than rubber, which he had the right to do un- 
der his oider patent. Again, it was candidly admitted that the com- 
plainant's invention was not of a very high grade of ingenuity; and it is 
more than questionable whether, in the absence of the "anticipating ter- 
ret," the mère application of a leather covering to the outer surface of a 
solid metallic terret, in 1871, was évidence of that degree of invention 
which entitled it to the protection of a patent. Leather had been used 
for the same purpose, although attached in a ditferent'way, by Tomp- 
kins, who had also dispensed with the inner lining; but the idea or prin- 
ciple was there, and it only required the exercise of judgment by a skilled 
mechanic to carry it one step further. For thèse reasons the bili muet 
be dismissed. 
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}i MlCHASLIS e{ OÎi ». EOESSLEE et C^é 

. , . !' ,■■•■,.■■',- 

{Cireuit Court, D, New Jersey. March 26, 1889.) 

Patents fob îhtentions— Extent of Olaim. 

As the second claim of letters patent No. 822,194, issued July 14, 1885, to 
GuBtaVtiB MiCbaelis for " the manufacture of chlorof orm and purifled acétates," 
/was found by the court to embraee only the manufacture of chloroform from 
the "liqqld products" named. a,n,d not the manufacture of chloroform from 
a'cëtone, the subséquent manufacture of chloroform from acétone only is 
not a Tiolationof the injunction issued in accordance witb such ânding. 

In Equity. On motion for contempt. For hearing on the bill, see 
84 Fed. Eep. S25. 

Wm. H. Arnoux, for the motion. 

Wayv£ MacVmgh 8i,xi.à Sirium Sterne, contra. 

! Butler, Jif > What does the decree mean? The parties disagree 
abotit it, and hâve presented lengthy argiiments on the subject. Of 
course we know what it meana, — what the language waa intended to ex- 
pressi If susceptible of another interprétation we could not adopt it, 
even though this might better express our présent judgment. We be- 
lieved it to be distinct and clear, and, when read in oorinection with the 
opinion fiied, could not be misunderstood. But foi" the disagreement of 
counsel we would tbink eo stili. We will restate (more ât large) the con- 
clusions on whidi it rests. The second claim of the patent, which alone 
was involvéd, reads as follows: ■ 

•'The production of chlorof orm from the liquid products resulting from 
the decompositito of crude acétates at bigh températures by subjecting said 
liquid products to, the action of a hypochlorite, and removiûg the chloroform 
thereform by.diatillatipn, substa^itially aa described." 

, , We found this claim to embraee just what its language imports, — 
the manufacture of chloroform from ail, substantially, the "liquid prod- 
ucts" , named, (containing this substance,) the higher-boiling ketones 
aa well as the acétone, — by the treatment described; and, consequently, 
that it doesinot embraee the manufacture of acétone from acétates, nor 
chloroform; from acétone only. That this is its proper construction we 
had nodoubt.. The language, considered alone, as we believed, plainly 
signifies .tbis; and, when read in connection with the spécifications, and 
the patentee's statements on applying for patents in this country and 
Çfermany, willbear no other. Glearly, we believed, it was not intended 
to embraee the manufacture of acétone, (from anything containing it, by 
any~T)racticable method,) nor the production of chloroform therefrom. 
The patentée, as, we found, attaches little importance to acétone; so little 
that he end^yors, as the spécifications say, to avoid its production by 
his, treatment of the acétates. ,He could not, however, as we believed, 
hâve embraced this if he had desired, because it was old. His method 
of decomposing acétates, and distilling the products, of themselves con- 
stitute nothing new. It follows, in our judgment, that the only novelty 
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embraced in the claim îs (as before stated) the process of obtainîng chlo- 
roform from the "liquid products" in the manner described. 

The manufacture of chloroform from acétone, as formerly practiced, 
■was expensive, and comparatively unprofitable. We found that the 
patentée was the first to discover that the liquid products of decomposed 
crude acétates contain many chloroform-bearing propertiee besides aeë^ 
tone; that by treating thena in the manner described chloroform maybe 
obtained at redueed expense; and that this discovery, as before stated, 
is what the claim embraces. While we regarded the discovery as im- 
portant, we did not consider it so important as the patentée asserts, 
because we believed him to be mistaken respecting the comparative value 
of acétone and the other properties of the described liquid, in obtaining 
chloroform. This mistake, however, which affecta the importance of 
the discovery, does not aflfect the validity of the patent. We also found 
that the respondents had infringed, — that they had manufactured chloro- 
form, not from acétone only,but from ail the described liquid products. 
This was one of the most eamestly contested points in the case; the ebm- 
plainants asserting that the higher-boiling ketones were employed, and 
the respondents denying it. On this assertion the charge of infriïige- 
ment rested. With the proofs before us, the conclusion reached was un- 
avoidable. It was to arrest this infringement that the decree was «n-^ 
tered. -> 

Are the respondents guilty of contempt? The master repoVts that 
they neither sold nor manufactured chloroform, (since notice of the de- 
cree,) except such as was obtained from acétone only. This finding, al- 
though excepted to, is now acquiesced in. It is conplusiye of: the ques- 
tion. The respondents changed their method of manufacturing, after 
suit, for the purpose, as they assert, of excluding ail else than acétone in 
procuring chloroform. Thèse changes the master considers imnjaterial, 
— as efiècting the resuit merely "in degree." His finding, however, that 
the resuit is the production of chloroform from acétone only, proves hitti 
to be in error. The error àrises from bis mistaken belief that thiS is 
Bubstantiàlly what the court found to be the resuit of their former operar 
tions. But for this misunderstanding the report (which shows much 
care and abUity) would bave been against the applications. The mo- 
tion must be dismissed. 
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Edison ti al. v. Klabeb. 

Oircutt Court, 3. D. New York. April 5, 1889.) 

Patents — Infiipïobmbnt. 

Claim 3 of letters patent No. 180,857, Angust 8, 1876, to Thomas A. Edison, 
describing a method of printing in permanent semi-fluid inlî, by puncturing 
a sheet of paper or similar material wiih numerous small boles, filling them 
■with a semi-liquid inlt, and pressing the same on the surface to be printed, the 
puncturing néedle being reciprocated by a siiatt revolved by electro-magnetic 
motors, is tiot infringed by letters of November 28, 1883, and December 23, 
1885, toDavid Gestetner, describing a process in which bamboo flber paper, 
prepared with a layer of wax or paraffine, is laid on a zinc plate, and on it au- 
tographic writingis produced by a little instrument lilie a pen-holder, to the 
end of which is âttached a diminutive wheel, provided with microscopic cor- 
rugations which eut slits in the paper as it roUs, forced along by the hand of 
the writer, sinçe the Edison patent is not restricted to autographic writing, 
and also mu8t be restricted to the use of a stencil made by an electric pen, 
both from the terms of the spécification and from the fact that the process 
was not otherwise new. 

In Equity. 

Action by Thomas A. Edison, Robert Gilliland, and A. B. Dick Com- 
pany against Augustus D. Klaber, trading under the name of the Cyclo- 
Btyle Company, for infringement of patent. 

John C. Tomlinson and Richard N, Dyer, for complainanta. 

Price <fc iStettart, for défendant 

CoxB, T. This is an action of infringement, founded upon letters pair 
ent No. 180,867, dated August 8, 1876, granted to Thomas A. Edison, 
for an improvement in autographic printing. The inventer States: 

"My improvement relates — Pirst.to the instrument employed for punctur- 
ing the paper* wherebysueh instrument ean beusedby hand in thesameman- 
ner as a dra\yJTig or writîng pen; second, to the method of printing by direct 
transfer in permanent semi-liquid inls from the perforated sheet; and, i/i^r(^, 
to the press (or, holding such transfer sheet, and the paper to be Impressed. 
* * * Thé jien which I make use of consista "f a tube, tapering to a small 
poitat, atid a needle wlthin that tube, which neeûle is reciprocated with great 
ràpidity; and Whèh the needle point isprojected it is sUffiCiently long to reach 
tbroiigh the paper upon which the tube of the pen résts, and when retracted 
the needle is drawn within the tube, so that the small end thereof is free to 
be moved from place to place. The great rapidity in the movement of the 
needle point produces the punctures in the paper sufBciently close together to 
form Unes when the pen is manipulated in writing or drawing; and, as noth- 
ing is removed from the paper, its strength is not materially injured by the 
punctures or perforations; and it wiil be apparent that any suitable device 
may be employed for reciprocating the perforating needle. * * * The 
mode of printing from the perforated sheet is to lill the holes with ink by 
means of a roller applied to the right side of the perforated sheet; and then, 
when said ink is Well worked into the holes, to place beneath such perforated 
sheet the paper upon wliich the impression is to be made, and then pass over 
the perforated sheet a roller that presses the ink tbrough the perforatiofis to 
the surface of the sheet below. « * * Varions forms of electro-magnetic 
motors may be employed to revolve the shaft that reciprocates the puncturing 
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needle, and the movement of a vibrating armature raight be transferred di- 
rectly to the iieedle if desired." 

The second claim only is involved. It is for "the method herein dei- 
scribed of printing in permanent semi-fluid ink, by puncturing a sheet 
of paper or similar material with numerous small holes, filling such holes 
with a semi-liquid ink, and pressing the same upon the surface to be 
printed, substantially as set forth." The défenses are lack of novelty and 
inventioii, and non-infringement. The prier art shows many structures 
and methods closely approximating those of the patentée. An Italian, 
named Zuccato, discovered in 1874 a method by which an autographic 
stencil is produced by writing with an ordinary pen and caustic ink upon 
a varnished paper. The printing is donc with a permanent semi-liqùid 
ink by meàns of pressure. In 1873 a patent was granted to Charie^ 
Bordas for a method of transferring embroidery pattems from a perfo- 
rated original stencil to sheets of paper by forcing powder or a liquid 
through the holes. Letters and figures were printed by this method. In 
1869, George V. Metzel substituted for the brush previously uséd, a 
roller covered with plush, velvet, or carpeting, which was ïmpregnated 
with ink, tod pressed ovei' the stencil-plate, Henry W. Rudolf, in 1870^ 
received a patent which shows a method of printing by means of a paper 
stencil and an inked roUér similar to the ordinary type-roUer. In thife 
same year a patent was granted to Robert Boyd for an improvementf ih 
macihinery for tracing embroidery patterns. It describes a péri côntain- 
ing a reçiprocating perforating needle or stabber. So far as the ï)én 
proper and the work done by it are concerned, it is almost the^xact 
counterpart of the Edison device. The motor is more cumbersome, th© 
inachinê is not so readily manipulated, but it would be difficult to dis- 
tinguish a stencil made by it from one made by thé electric pen. A 
machine similarly constructed was in opération in the establishment of 
Mrs. McDonald, in New York city, prior to the spring of 1873; anâ 
spécimens of the work done thereon hâve been introduced in évidence» 
Pattems, monograms, figures, and autographic writing can be, and hâve 
been, made by it. Printing from thèse stencils was done with powder 
or with ink. In 1866, Samuel Huffman obtained a patent for a new 
puncturing machine for making patterns, whioh is the exact counterpart 
of the Edison pen, except that it is lighter and less awkward in hand- 
ling, and the reçiprocating needle is operated by clock-work, instead of 
an electro-magnet. Other références show stencils made by hand-guided 
implements in which a small toothed wheel punctures the paper. In 
others still, stencils are made by writing with a pointed stylus on a hard 
corrugatèd surface, like a file or rasp. Mr. Edîsori himself recognized 
the superior advantages in simplicity and cheapness of the latter method, 
and in 1880 procured a patent in which the stencil is formed by writing 
with a blurit stylus upon a slab containing numerous fine perforating 
points; The electric pen bas been superseded by the " Mimeograph." It 
will be seen, therefore, that in August, 1876, the field was extènsively 
occupied. A pioneer patent was out of the question in this art. Theïe 
could be n6 broad claim for printing with a paper stencil, semi-liquid 
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înk, »nd a roller. Neither could there be a broad claim for a puncturîng 

device. Both were old. There was room for the iavention of a practi- 

çaj instrument which could be used to adapt known m|etbods to the re- 

prqductipn .pif autographic writjng, but the discpvery,of this instrument 

does npj^«nable the inventer to Içvy tribu te upon the entire art. Mr. 

Edison in,vénted the electric pep. For this, though it is too expensive 

and oopjpl^cated to be of great practical utility, he is «ntitled to crédit. 

The invention was not, however, of such a charactér as to block ail fur- 

ther progréss. Other inventors could improve on him, as he had im- 

proyed on Huffman and Zuccato. , The described method was not prac- 

tiped, bec9,use no convenient praptipal meansofmaking, a stencil was at 

hand. ^ It lyas ,not because theworld was ignorant of the fact that ink 

would go through holes in paper when rolled with a printer's type-roller. 

The patentée made a new stencil, and printed from it by the old method. 

iBe now seeks to prevent others who also invent pew stencils fronj using 

thé same old. method. The prier art, and the exprès? language of the 

fpeciâçatiçinnjGombine to restrict the claim to the use of a stencil made 

iby the elep^qpen. Unle^s so restricted the claim is invalid; if so re- 

Btrieted , tbe ç(sfe"dant does no|;,ijafringe. Elimiij^te the electric pen,and 

yery little isleft- 'There wapnething new in the naethod of printing, 

pong^dered apart from the, ingeniouây formed stepcil,. Edison could 

not baye li^^a-.patènt.in, il876 for a new methodiof, printing if the 

çtencilused ,jba4' beén naade by a Boyd or Huffipan pen, or a com- 

,mon,met^llijÇjjPJp> The worda and sentences stabbed out by the Mc- 

^Ilpn^ld ,n^acljipp. inight be duglicated by passing an inked roEer— 

(JKetzel's.fop i]p;§itauce — over the paper, without infringing the patent. It 

TUfOuld Jiayeriççqijired np exercise of Jiie inventive faculties to do this in 

487^,;. ,TJie)pldrnethpd would hayebeen slightly changed to meet the 

j^yr, cpnditipns,. but this is ail. The;process of printing is the same, 

liy^ether thie, type used is Old Englisb, Gerraan Te^t, brevier, or long 

pi;jniier,. If 1» Atçncil is used, the pj-oçess is the same whether the ink 

.gpeç tjiroughihpieswhich .represent written letters or holes which repre- 

-iCent, Rorpan letters, or enabroidery patterns. The method is the same, no 

,;pqp,ttei'.what iSiÇopied. . i ,. ■ , :; 

i ,; Bnt j.t i^ Bai4 tha|t if the patent is Jfirst expanded so as to include any 

iR8truiin,ent ççipa,^le pf inaking a stencil, and then narrowed sp as to ex- 

plude,^lbujtajitographic stencils, the défendant maybe held as an in- 

ifringer,: irhf, claim dpes not use the word "autographic," and it would 

;8peniithat.theiinventordid: not intend so to restrict bis invention. The 

icpnptrnctioii; .cojitended; for by the coniplainants would enable a person 

tp escape iiifr jugement ,by printing Eoman charapters, uppn bis stencU, 

ins^ead; pf yvf iting thereon in bis own proper handwriting. Indeed, it 

':^.çîu}4 m^^pitheiapparatus, when used without license,. an infringing or 

iipn4nfringiç^g{0i^e, accprdingtp the use to which it.is put. A person who 

jçopied a, jetteFii*?» it would; infringe the claim; bût if hëcppied a design 

..i^ewQuld ^tJnfringe- The naine ;bf défendant 's machine could l^wfviUy 

h9,:è0pi9i&: iAithiaform fOyOlûStyle: but not iathis, ■^u.e&(MûJl£/. 
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The words,"the method: hereih described," and '^substantialty as Bet 
forth," should not be ignored. The only method described by which 
the sheet of paper is punctured with numeroiis small holes is by the 
use of the electric pen. To permit, any puncturing tnethod to be' sub- 
stituted in place of the electric pen would be to give the claim a con- 
struction which invalidâtes it, and which is not warranted by the proof. 
The claim, when properly constriied, is not infringed by the défendant. 
His method is as follows : Bamboo-fiber paper, prepared with a laycr 
of wax or paraffine, is laid upon a zinc plate. On this paper, so placed, 
autographic writing or any design may be produced, — not by an electric 
pen, for the hard bed would destroy the reciprocating needle, but by a 
little instrument like a pen-holder, to the end of which is attached a 
diminutive wheel, provided with microscopic cbrrugàtions which eut lit- 
tle slits in'the paper as it rolls, being forced along by the hand of the 
writer. 

For this instrument, and for the transfer paper, patents were granted 
to David Gestetner, dated, respectively, November 28, 1882, and De- 
cember 22, 1885. The printing from the stencil thus formed is done in 
the well-known manner. The "Cyclostyle" of the défendant shows àn- 
other step in the art. It is simple, and comparatively inexpehsive. It 
is as much an improvement on Edison's method as that waa *n ina- 
provement on what preceded it. The bill is dismissed. : ' 



Densmobe V. Thbeb RivEBS Mandp'q Co. 

[Œreuit Court, W. D. Miehigan, 8. D. May 81, 1889.) 

Patbhts fos Invention»— Ookbtbuctton of Licenbb— JtjRisDicTÎow; 

Tbe circuit court of the United States bas. no jnrisdiction of a suit by thft 
assignée of a patent against tlie licensee of bis assignor, for infringement, 
•whete the preliminarjr questions lobe detennined are — First, the construc- 
tion of the contract licensing défendant; second, whether the terms of the 
contract bave been complied with by défendant; third, if they bave not, 
whether the non-compliance bas worked a forfaiture of the contract, so that 
compl'ainant can enforce bis rights as owner of the patent, instead of tlïose 
arising to him as licensor, by virtue of the assignment of the contract to him 
by the original licensor. Such preliminary questions do not arise under the 
patent laws. and the court bas no jurisdiction, botb parties being citizeoB of 
the same state. 

In Equity. On final hearing. 
TaggaH & Denison, for complainant. 
Dallas Boudeman, for défendant. 

Jackson, J. The complainant, as assignée of letters patent No. 146,- 
632, issued November 6, 1873, to James Allen, for certain impirove* 
mentsin lath machines or mills, brings this Suit against défendant tis an 
alleged infringer of said patent, seeking to restrain said défendant froM 
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further infringement, and for an account of profits. It appears on the 
face of the bill that both complainant and défendant are citizens of the 
state of Michigan. At the threshold of the case there is presented a pre- 
liminary question which affects the jurisdiction of the court to hear and 
détermine the matters involved in the controversy . The bill allèges, and 
the answer admits, that on the 21st day of March, 1874, said James 
Allen and John W. Kelsey, being then the owners of said patent, made 
and entered intg a written contract with défendant in respect to said let- 
ters patent as follows, viz. : . 

"This agreement, made this 21st day of March, 1874, between J. Allen and 
J. Kelaey, parties of the first part, and the Three Eivers Maaufacturing Ce, 
pf the second part, as foliows: J; Allen and J. Kelsey, of the flistpart, agrée 
to let the Three Rivers Manufaçturing Co., of the second part, hâve the sole 
right to manufacture Allen's Patent Gauge Lath-Mill, patented January 20th, 
1874, on roj^alty. The Three Rivera Manufaçturing Co., of thé second part, 
they agreeing to pay J. Allen and J. Kelsey, parties of the first part, or theîr 
àssrgns, $30i00 On each gauge lath-mill of Allen's patent, sold. A record of 
eaoh and ail sales of such machine shall be kept by the parties of the second 
part, and a sworn stateraent by the secretary of the Three Rivera Manufact- 
urj.ng Ço. sh^ll be made to the parties of the first part on the first day of each 
l^onth. It is' also further agreed by the parties pf the first part that they will 
i)ay the parties of the second part $150.00 for each gauge lath-mill . sold by 
thein-or tbelr-agentsi upon thedélivery of thesameon boardof the cars in 
Three Eivers, Mi«higan, billed as they shall order; and the parties of thêsec- 
ondpart agrée tomake and hâve on hand the gauge lath-mills, to fiU ail orders 
that the parties of the flrst part, or their authorized agents, shall give; and the 
parties of the first part agrée togive the Three Rivers Manufaçturing Co., 
parties of the second part, ail the orders that they, J. Allen and J. Kelsey, 
parties of the first part, or their authorized agents, shall receive for said Al- 
len 's Gauge Lath-Mill for the term oï three years. " 

This contract was transferred and assigned by said Allen and Kelsey 
to Complainant in June, 1874, at or about the time complainaat acquired 
the title to the letters patent, and he and the défendant thereafter recog- 
ïdied its existence, and acted- under it for many years, their transactions 
a'nd dealings creating mutual debts and liabilities. After setting ont said 
contract and its assignment to complainant, the billallegfs that the de- 
fendant "ne ver fulfilled its part of said contract, aud never made the 
8ta,ieinent vroder oath, as provided in said contract, and never paid pver 
any royalty to said James Allen, norto said John W. Kelsey, nor to your 
oràtor; that said défendant has forfeited ail rights and privilèges under 
fiàiâ'côh tract by réftising and by neglecting to fulfilî its part of said agree- 
ment, and prior to the commencement of this suit has been notified to 
desist from and cease the manufacture and salé of said machines, so as 
aforesaid patented." The défendant, in its answer, dénies that it did.not 
'fulfill its part of said contract; dénies that it is, or eyer has been, inde- 
fault on it in any way; dénies that it did not pay to said Allen and Kel- 
seyj^ll, ,l»yalties due them; and allèges that since.said' contract was^^s- 
e}gpe4,tp .coippla^nant, the latter hà« been, and still is, indebted to it 
pfi aççpfln,t pf theirdealings and transactions in and abont said lath-mills, 
gtq.,; ^aid.cpqtr^ct, uppn its face, malles np proyisiOQ for ita foïfeiture 
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in any event, or for any cause. If il is still in force as an operative con- 
tract between the parties, it is clear that complainant cannot maintain a 
suit for infringement against défendant. Complainant bas attempted to 
show by paroi testiniony tbat said contract was intended to be operative 
only for the period of three years. The second paragraph of the con- 
tract, which stipulâtes that Allen and Kelsey will pay the défendant $150 
for each lath-mill furnished them, and that défendant will make and 
keep on hand such mills to fiU ail orders that said Allen and Kelsey, or 
their authorized agents, may give for the same, fixes the period of three 
years as the duration or liinit of this part or feature of the agreement. 
But this second paragraph containsa distinct, separate, and independent 
agreement from that provided for in the first clause of the contract. It 
embodies a "further" agreement than that set out in the first paragraph 
relating to the royalty to be paid by défendant on ail the lath-mUls man- 
ufactured and sold by it. In respect to the agreement embodied in the 
first branch of the contract, no period is fixed for its duration or termina- 
tion, nor is any provision made for its forfeiture. As forfeitures are not 
favored, especially in courts of equity, the right to déclare or treat such a 
contract as forfeited wiU not be readily or lightly implied. It will not 
arise from mère failure to pay over the stipulated royalties, or to make 
the monthly statements provided for in the contract. But if the right 
existed on the part of complainant to hâve said contract forfeited because 
of defendant's non-compliance with its terms respecting the payment of 
royalties and the making of monthly statements, as stipulated, such non*- 
compliance on defendant's part is disputed, and directly put in issue by 
the answer. 

Now, the parties plaintiff and défendant, being citizens of Michigan, 
cannot litigate in this court the question whether said contract has or 
has not been performed or fultilled, nor whether it is or should be for- 
feited, nor what construction should properly be placed upon its terms 
and provisions. Thèse and similar matters arising under or involved in 
said contract are not questions arising under the patent laws of the United 
States, over which this court has jurisdiction irrespective of the citizen- 
ehip of the parties to the suit. In order to reach the questions connected 
with the validity of the patent sued on, and of its infringement by the 
défendant, this court is asked and required to pass — First, upon the con- 
struction of said contract of March 21, 1874; secondly, to détermine 
whether its terms and provisions bave been fulfilled and performed by 
the défendant; and, thirdly, if they hâve not, whether such non-compli- 
ance therewith has worked a forJèiture of said contract, so that com- 
plainant may assert and enforce bis rights and remédies, as patentée or 
owner of the patent, instead of those arising to him as licensor under 
the contract assigned to him by Allen and Kelsey. We think it set- 
tled by the authorities that thèse preliminary questions are not such 
as arise under the patent laws, and that this court has no jurisdiction 
to hear and détermine the same because of the citizenship of the parties 
to this suit, both sides being citizens of the state of Michigan. Wilson 
v. Sandford, 10 How. 99; Brown v. Shanfum, 20 How. 56; HarteU v. 
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Tûghman, 99 U. S. Ml-Bm; AU)ngÙv. Teas, 106 U. S. 618, 619, 620, 
1 Sup. Ot. Rep. 550. Thèse cases hold that suits brought to enforce 
Con tracts between parties pertaining to pateiit-rights, arenot actions aris- 
ing under the patent laws of the United States, and are not, therefore, 
cognizable in the fédéral courts irrespective of the citizenship of the par- 
ties; and further, that suits to set aside such contracts, or to terminate 
them, fall witbin the same rule. In the présent case the complainant 
sets up a patent-right, which he claims défendant has infringed. He 
allèges that his assigner and the défendant, before the acquisition of his 
exclusive right to said patent, had entered into a written contract. which 
is made an exhibit to the bill, under and by virtue of which the défend- 
ant was authorized and licensed solely to manufacture and sell the pat- 
ented machine indefinitely, both as to time and territory, upon the 
payment of a fixed royalty upon each machine manufacturée and sold. 
This contract is sought to be set aside for alleged breaches thereof by de- 
fendant, in order that complainant may then or thereafter hâve consid- 
ered and determined the question whether défendant, with said contract 
ont of the way, or declared forfeited, is an infringer of said patent. 
Défendant, while denying the validity of the patent and its infringe- 
ment thereof, sets up its performance of said contract, and dénies com- 
plainant's right to bave it termina ted or declared forfeited. Under thèse 
circumstances, the case falls directly witbin the principle of the cases of 
WÛscm V. &nc(/brd, 10 How. 101, and ffarteH v. Klghroan, 99 U. S. 547. 
The questions growing out of said contract, as presented by the plead- 
îïigs, necessarily précède, and mùst be first settled and determined by 
the court, before the questions or controversy as to the'validity of the 
patent or of itS ail^ed infringênient by défendant can be reached and 
considered. Of thèse preliminary questions presented by the bill this 
court Cfïnnottakejurisdiction, because both complainant and défendant 
are citizens of Michigan. It follows that the suit should be dismissed 
for want of jurisdictiôn in this court to hear and détermine the matters 
Ivhich précède the questions arising under the patent laws. Aside from 
this question of jurisdictiôn, the court is clearly of the opinion that upon 
the merits of the case the bill should be dismissed on the ground that 
the alleged infrihgèment by défendant is not established by the évidence. 
But, without disposing of the case on this ground, which would involve 
the assertion of jurisdictiôn, the bill, for the reason above stated, will be 
dismissed, without préjudice, for want of jurisdictiôn. 
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S. S. White Dental Co. v. Sibley. 
(OirauU Court, E. B. Pennsyhania. Mav 10, 1889.) 

1. COFYBTCtHT— iNFRIirGBMBNT. 

The plaintiïE's assigner devîsed and copyrîghted a chart sho-wing "gum 
sections" Of artiflcial teetli of bis manufacture, each section being arranged 
in a certain way, and having thereon certain auxiliary lînes and figures, by 
meansof whicb the dentists who used said "gum sections" could obtain infor- 
mation tbat could not be conveyed by any old method of illustration. Dé- 
fendant made a similar chart, in which his teeth were illustrated in the same 
mannèr as complainant's. Êelcl plaintifl's copyright did not cover the plan 
or arrangement of the gum sections of his chart, and therefore défendant did 
not infringe. 

S. BAMB— PlBAOT. 

To infringe a copyright the défendant must bave actually copied or"pirated" 
the production of the plaintift, and not merely, while ignorant of it, hâve made 
something similar. 
{ByUalmè bythe Cowrt.) 

In Equity. 

Bill by the S. S. White Pental Manufacturîng Company against Gid- 
eon Sibley, to restrain infringement of copyrighted chart of artiûcial 
■ teeth. 

Ji». C. Frcdey, for complainant. 

JoshtM Fuaéy, for défendant. 

BuTLBB, ^. The plaintiffs aesignor devised an ingenîous plan for ad- 
vertising artificial teeth. By the publication of charts showing illus- 
trated septionç of teeth, (in connection with numbers,) so arranged as to 
opnvey information respecting their character, size, shape, etc. , purchasers 
are enabled to order what they need witbout inspection. The objectas 
well stated in the complainant's argument, as follows : ■ 

" The object of thas including the copyrighted matter in a gênerai catalogue 
was as follows; Complainant is the leading manufacturer of artiflcial teeth 
in the world; its last year's sales amounting to the neighborhood of seven 
millions of teeth. About one-half of thèse were manufactured and sold in 
groups ot séVeïal teeth connected together, and called 'gum sections,' oneof 
which is offerèd in évidence as ' Complainant's Exhibit, Gum Section.' ïhëse 
sections are of course used in making sets of artiflcial teeth, and imitate, as 
olosely as possible, in size and arrangement, the varions groups of teeth and 
configurations of gum found in the human mouth, Certain deflnite types in 
the shape of the teeth, and the curvature of tlie section, are well recognized sw 
characteristic, and arei made by ail manufacturera. Where a dentisD résides 
in the neighborhood of a dental dépôt he can, if he sO désires, bring the mould 
or impression made from the mouth, directly to the store, aiid by actually try- 
ing the sections therein, obtain one whIch will flt the mould. Where, however, 
he résides ai a distance, or for other reasons doea not make the sélection ijvith 
the mould and the section of teeth actually in his hands, lie musit, perforce, 
order the sections from a dealer by mail or otherwise." 

The object is further illustrated by the follpwing testimony.faf Dr. 
Btarr:' ;;,';,; ''' ." ., 



762 FEDERAL REPORTER, vol. 38. 

"(à) It is the custom of the house to Issue from timo to time, catalogues 
containing pictorial représentations of goods they are placing before the pro- 
fession, and, among other tliings, artificial teeth. The difflculty bas been to 
convey a proper représentation of artificial teeth. Illustrations heretofore 
hâve been made which do not convey a correct représentation, as in ail sélec- 
tions for teeth in the mouth the central incisor is ta^en as a key to the whole 
set, and suqh représentations did not convey a correct représentation of that 
tooth. Therefore my inventive qualities were set to wotk to devise some 
raeans of giving such a correct représentation, not only of the profiie view of 
its size as to Jength and width, but aiso the outline view of ils anterior sur- 
face, giving its ciirvatures with the relation to its gum, and the curvature or 
arrangement of the adjoining teeth, mailing up one-half of the curvature of 
the arch of the maxillary ridge. This view was designed to iit the opposing 
teeth in the opposite jaw, also the curvature line of the upper margin of the 
gum. As thèse two curves are never to be found alike in a mouth where teeth 
Bave been lost, (as, af ter extraction, the process in which the roots of the teeth 
are Imbedded absorba, changing the arch,) it is necessary, in mounting a set of 
teeth, to flrst not only ascertain the médian line of the face, but the fullness 
or inclination of the tooth, This arrangement of cuts or illustrations was so 
placed as to convey to the dentist at a glance the pitch of this central tooth, and 
the relation of the adjoining teeth to it." 

The plaintiff, a manufacturer of artificial teeth, published and filed 
copies of the charts, and in ôther respects complied with the statute re- 
lating to copyrights. The défendant, also a manufacturer of artificial 
teeth, procured engraved illustrations of his teeth, arrangea in sections, 
(accompanied by numbers,) and printed them on charts; and thus con- 
veyed to purchasers the same character of information respecting his man- 
ufacture as the plaihtilPs charts àfiford. Neither the teeth nor the num- 
bers are the same as the plaintifiPs, either in fact or appearance. The 

' object of the defendant's charts, however, and the plan of conveying in- 
formation, as well as the infortoation eonveyed, are in character the 
same. It is thus seen that the défendant has not copied and published 
the plaintifPs charts, but has employed simply the same plan of adver- 
tising his own manufacture. That he has done more cannot justly be 
urged. Has he trespassed upon the plaintiff 's rights by so doing? With- 
ôut considèring the question whether the plaintiff has seeured a valid 
copyright for anything, it is sufficient to say that we are well satisfied 
he bas not seeured a monopoly of this plan. The copyright laws do not 
embrace such an object. It could be seeured, if at ail, only by letters 

; patent. That it could be thus seeured we do not mean to suggest. To 
énlarge upon this point would not be profitable. Its truth, indéed, seenls 
so obvions as to forbid, if not preclude, enlargement. The subject is 
exhauSted by the few lines devoted to it by the court in Perris v. Hexanier, 
99 U. S. 676: 

■ "It needs no argument to show that the defendant's maps are not copies, 
éither in whole or in part, of the plaintifE'a. They are arranged on the same 
plan, but thoseof the défendant represent Fhilàdelphia, wbile the plaintiS's 
represent New York." 

This lariguage îs as applicable hère as it was there. Independently 
of this, however, and in any view that can be taken of the case, the dé- 
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fendant îs not lîable, unless he bas copied — "pirated" — the plaintiff's 
charts, or some part of them. If he devised the same plan in ignorance 
of what the plaintifF had done, ît is clear, we believe, that he bas not 
infringed any privilège secured by the plaintiff. The proofs do not jus- 
tify a conclusion that he bas so copied. His own positive testimony that 
he bas not, but that he worked out the scheme in ignorance of what the 
plaintiff had done, is not overborne by the circumstances which the plain- 
tiff invokes to prove the contrary. Emerson v. Davies, 3 Story, 768, on 
which the plaintiff mainly relies for the support of his légal proposition, 
does not, in our judgment, sustain him. The question there, as repeat- 
edlystated by the court, was whether the défendant had piratically copied 
the plaintiff's vrork. It was not doubted that he was not liable to the 
charge of iuMngemeut unless he had. 



The, Pokt Adélaïde. 

MONTGOMEBY V. ThE PoKT ÂDELAIDIE. 

{DittrUa Court, 8. D. Nev) York. Hay 24, 1889.) 

1. Sntpraia— Carbiaoe dp Goods— Place of Delitbby— Custom. 

A VesSel îs required to make delivery of cargo -within such parts of the port 
as bave become fixed by established usage, if a customary berth can be ob- 
tained there within a reasonable time. If the vessel go elsewhere, she mast 
make gùod the additional ëxpense thereby caused to the consignée. 

3. Same. 

A vessel arrived December 86, 1888, with a cargo of teato be delivered to 
numerous consignées at the "port of Kew York. " It had long been the cus- 
tom to deliver teas on the New York side between piers 19 and 47, East river. 
The vessel might hâve obtained a berth at pier 47 on the 27th. For her con- 
venience, and on promise of indemnity by warehousemen in Brooklyn, she 
dischàrged her cargo in Brooklyn against the protest of many consignées. 
Héd, that the latter should recover their extra expensës of cartage, ferriage, 
etc., from Brooklyn to New York. 

In Admiralty. Libel for damages. 

Norwooà & Coggeshall and R. D. Benediçt, for libelant. 

Owen, Gray & Sturges, for claimants. 

Bkown, J. On the night of December 26, 1888, the steamer Port 
Adélaïde, from Shanghai, arrived at this port with a cargo consisting al- 
most wboUy of tea. About 6,000 packages — one-tenth of the cargo— 
were consigned to the libelant. Early on the 27th she proceeded to 
Roberts' stores, Brooklyn, where she began to discharge on the moming 
of the 29th. The libelant and various other consignées, on learning that 
the vessel had gone, or was going, to Brooklyn to dischai^e, notified the 
ship's; agents of their objection to receiving the cargo there, and claimed 
that by the custom of the port it was deliverable on the New York shore, 
v.38F.no.9— 48 
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within the two tea districts from pier 16 to pier 47, East river. The ves- 
sel was èntered at the custom house on the 27 th, and a gênerai orderand 
permit to discharge were obtained on the 29th. This isuit was brought 
to recover the additional expense of $77, caused to thelibelant for cart- 
age, ferriage, etc., through the dischai^e of his part of the cargo at 
Brooklyn, instead of within one of the New York districts. Several sim- 
ilar claims of other consignées are understood to abide the resuit of this 
suit, which was instituted in order to test the right to discharge such 
cargoes in Brooklyn under the existing usages of this port. 

Èi the case of Devato v. Barrds of Plumbago, 20 Fed. Rep. 510, this 
court had under considération the rights and duties of ship and cargo in 
regard to the place of delivery, as between New York and Brooklyn, 
where the bill of lading provided, as in this case, for a deUvery at the 
"port of New York." It was there said, pages 516, 517: 

"The limita of the port, as respects a delivery under the bill of lading, turn 
purelyupon the question of fâct within what limlts shipsand merchants hâve 
been accustomed to receive and deliver cargoes consigned hère, wlthout re- 
gard to geographical divisions. * * * Consignées of goods hâve a right 
to expect a delivery accordingto the establlshed custom and usage of the port, 
and in that part of the port customarily nsed for the discharge of such goods; 
and the vessel is bûund, and has a right, tomake delivery accordingly. >i< « >k 
Tlie question in ahy particular case must be whether the practice of landing 
at such parts of the port bas becpme so gênerai and so eatablished as to be 
fairly and reasénâbly éntitled to be rëcbgnlzed as within tbose limita wherein 
the merchants of the port ordinarily receive, an4 vessels ordinarily discharge, 
such goods. To shbw this, proof bf usage is neCessarily tëëeived, and sudh îs 
its appropriate office." 

See, also, SteanhShip Oo. v. Dempsey,li. R. 1 C. P. Div. 664. In that 
case it was held that, Brooklyn being within the geographical limits of the 
port of New York, a delivery there at Pièrrepont's storèS;^ where for many 
yearssiûiilar cargoes had been customarily delivered, was a right deliv- 
ery under the bill of lading, notwithstanding the eonsignee's objection. 
In the présent case the proof is cleaPthat until very recently cargOes con- 
sisting piïjicipally of teas, likçjthat.of the Port Adélaïde, consigned to 
the port of New York, hâve been accustomed to be discharged only on 
the New York side of the East river. The three or four instances of a 
delivery of similar cargoes in Brooklyn within the last six inonths hâve 
arisen largely through the efforts of warehousèmen in. Brooklyn to pro- 
cure the delivery of the cargoes thêre forstorage, and upon arrangements 
made by them for indemnifying the vessel for her disregard of the long- 
establjshed custom. A similar agreenâent of indemiility was given in this 
cascj-^a circumstance that recognizes both the fixity bf the usage to de- 
liver in New York, and the obligation of the ship to observe it. Thèse 
few instances of récent dîscharge in Brooklyn, and utider such provis- 
ions, wholly fail to show any such change of usage as tO warrant delivery 
there, èxcept on consent of thé owners of the cargo. 

It was cpntended that the P6rt Adélaïde could not oblain a berth 
within the usual tea districts in New York immediately upon her ar- 
rivai; and that the facilities for delivering on the south side of pier 47, 
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where a place was in fact provided for her in the aftemoon of the 28th 
December, were insufficient; and that the vessel was also in need of cer- 
tain repairs, which made berthing in Brooklyn more désirable. Thèse 
circumstances do not justify the Adélaïde in debarting from the estab- 
lished usage so far as to throw upon the consignées the burden of the 
extra expense thereby caused, Within reasonable limits, the ship must 
take the risk of delay in obtaining a berth where by custom the con- 
tract requîres her to make delivery. In case of apprehended delay, if 
her own interest, or needful repair, makes it désirable to her to discharge 
elsewhere within the port, I do not say that she may not do so; but it 
can be' pnly upon paying the extra expense which the departure from 
the usage inflicts upon the consignées. It is the same as respects facili- 
ties for a rapid discharge. No doubt the improvements and greater 
space àt many of the new Brooklyn docks are of great advantage to the 
ship; but until the establishment pf a new custom, or the consent of the 
consignées to a change from the former customary place of discharge, the 
ship is not entitled to avail herself of thèse superior advantages without 
compensation to the cargo-owners for the injuries the change imposes on 
them. In the présent case I cannot find that there was any serious en- 
deavor to procure a berth for the Port Adélaïde within the accustomed 
districts on the New York side. On the morning of the 26th a clerk of 
the ship's agents made inquiriesat the proper office in the lower district, 
and was informed that no berth in that district would be open until the 
7th of January. Proceeding to the office in the.upper district, and not 
finding the officer in, no farther inquiry there was made; but arrange- 
ments were immediatèly effected for berthing her at Brooklyn, under an 
f^reemrait with the warehousemen for indemnity, as above stated. AU 
this was before thè ship had arrived in the upper bay. On the morning 
of the 27th, as soon as the consignées were informed of the ship's arrivai 
and intention to go to Brooklyn, arrangements were made by some of 
them, upon application in the upper New York district, for a berth on 
the lower side of pier 47, which was in fact vacated and made ready for 
the ship by 4 o'clock p. M. of that day. Previous notice thereof was 
given to thé ship's agents early on the 27th. Had the latter made any 
reasonable endeavors to procure a berth in New York, they could not 
hâve failed to hâve procured the same berth through the officer in charge, 
who promîsed this berth as soon as applied to. Such cargoes had long 
been accustomed to be discharged there, whether the opposite side of the 
pier was in use for discharging or not. As the vessel was not ready to 
commence unloading until the 29th she would not hâve been subjected 
to aïiy delay had she gone there in the aftemoon of the 27th, as she 
might hâve donc. The libelant is therefore entitled to the extra expense 
caused him by the ship's not discharging within the limits allowed by 
the establisbed usage; and the ehip must look to her indemnitors for re- 
imbuisement. n 
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The Bohbmia.' 

CoHN et al. V. The Bohemia. 

(District Court, 8. D, Neu) York. April 9, 1889.) 

1. Snippma — Carriage op Goods— Damage; et Delat at QuarantinB. 

A vesBel, detained 14 days at quarantine, and afterwards delivering her 
cargo of potatoes damaged by rot, whose bill of lading excepted liabilitv for 
"decay, " for damage caused by "restraint of princes, rulers, or people, and 
"loss or damage caused by the prolongation of the voyage, or by causes be- 
yond the carrier's control, " is not liable for such damage to her cargo, unless 
eaused by négligence. 

8. Samb— Tbahsshipment. 

A vessel carrying both passepgers and cargo was detained at quarantine, 
and rio request was made by the cargo-owners to deliver the cargo there, 
though they were fuUy notifled of the détention, and it did not appear that 
any one apprehended damage to the cargo by reason of, the détention. Heid, 
that no négligence was imputable to the ship for not transshipping the cargo 
at quarantine for the purpose of more speedy delivery, and that she was not 
liable. Upon a temporary détention a vessel is not boand to transship cargo, 
unless damage is to be expected from the probable delay. 

In Admiralty. Libel for damages to a cargo of potatoea. 

Abbett & FuMer, for libelants. 

Butler, StiRman & Hubbard, for cjaimant. 

Bbown, J. On the 28th of April, 1888, the steamer Bohemia arrived 
at this port from Hamburg, with 481 bags of potatoes belonging to the 
libelant, deliverable, according to the bill of lading, "at Hoboken, or else- 
where within the port of New York." The usual delivery of merchandise 
by vessels of the line was at Hoboken. The vessel had about 1,200 pas- 
sengers in the steerage, who fuUy occupied the two between-decks. The 
potatoes were stowed in the lower hold, on top of othér goods. A few 
cases of small-pox appearing among the immigrants about the time the 
vessel reached Sandy Hook, she was detained at quarantine for 14 days, 
when she proceeded to her dock at Hoboken, and discharged the potatoes 
during the following day. The potatoes were much damaged by rot, 
one-half of them being worthless. The libel was filed to recover for the 
loss of the potatoes, charging bad stowage and négligent delay in delivery, 

Although tbere is no proof of the actual condition of the potatoes within 
the bags at the time they were shipped, inasmuch as the évidence shows 
that the bags were then in good order, and without stains indicating rot- 
ten potatoes, I assume that they were in good order when shipped. It 
is contended that the damage was owing to the 14 days' détention at quar- 
antine. This fact is not strictly proved, and it is doubtf^l whether it is 
fairly to be inferred from the mère fact that another sbipment of potatoes, 
made by the same shipper at Hamburg at about the sara&time, by 
another vessel, which was not detained at quarantine, turned out good. 

«Reported by Edward G. Benedict, Esq., of the New York bar. 
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But assuming that the decay ôf the potatoes was wholly owing to the l4 
days' détention, I am of opinion that the vessel is not liable under the 
exceptions of the bill of lading, and that no négligence is attributable to 
her in respect of the delay. The fîrst clause among the exceptions of the 
bill of lading includes "restraint of princes, rulers, or people," which 
covers quarantine détention; also "loss or damage caused by the pro- 
longation of the voyage," or "by causes beyond the carrier's control." 
The steamer's voyage was not completed until she reached her dock, un- 
less the voyage was to be deemed- previously broken up. After the 14 
days' détention at quarantine, the steamer finished her voyage by going 
to her usual dock at Hoboken, and there delivering ail the bags. The 
voyage was not previously broken up. The libelants had immédiate 
notice of the détention at quarantine, and of the expectation of the ship- 
owners hère, from day to day, that the steamer would be shortly released; 
and they also had notice that after several days' considération the health 
officers had determined to hold the vessel for the full quarantine period 
of 14 days. The libelants, notwithstanding this notice, did not demand 
that their potatoes should be delivered at the quarantine station, or that 
the ship's transportation should end there; so that neither was the voy- 
age broken up in fact at quarantine, nor can it be supposed that the libel- 
ants desired that it should be. The détention at quarantine was therefore 
a"restraint"causing a"prolongation of the voyage" within the first clause 
of the bill of lading. The first clause also includes among the exceptions 
''any loss or damage caused by beat, decay, or .putréfaction arising from 
the nature of the goods." Thèse exceptions also evidently include the 
rotting of the potatoes, and exempt the carrier from responsibility, unless 
the decay was caused through some négligence of the ship. Çlark v. Bam- 
weM, 12 How. 272, 280; 7%e PortMewse,. 35 Fed.Rep. 670; The Vaderland, 
18 Fed. Rep. 740, and cases there cited. 

2. Négligence. There is no évidence of négligence in the stowage of 
the potatoes, or through lack of the customary ventilation. It is con- 
iended, however, that potatoes are perishable cargo; that the bagsmight 
hâve becn removed at quarantine into lighters, and carried thence for 
•delivery at the usual dock at Hoboken; or that a perniit might bave been 
obtained to land the immigrants at Hoffman island for détention during 
the quarantine period, and the vessel thereby released and sufï'ered to 
complète her voyage, and deliver her cargo at once. The évidence shows 
that either of thèse courses might possibly hâve been pursued. The 
testimony of the health ofBcer is to the eftect that small-pox is not re- 
garded as infecting the ship or the cargo. The few immigrants that 
«learly had small-pox were immediately removed from the ship; the 
rest weredetained by way of précaution, lest further cases might appear 
during the period of the incubation of the disease. In such cases, on 
application, the vessel may be allowed either to land her passengers tem- 
porarily upon Hotî'man isiand, and thereupon complète her voyage, or 
the cargo may be unshipped while the passengers remain on board. Both 
of thèse courses are occasionally pursued. Either would hâve been at- 
tended in thià case with considérable additional. expose,— -.the jernoval 
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of thé aàcks ef potatoes upon a lighter being much less expensive. On 
behâlf of the ship-owners it was testified that they did not suspect, and 
had no r^son to believe that the potatoes would be injured by the short 
détention at quarantine. No notice to that effect was given them, nor 
was any request made by the libelant to nnload them there, There is 
no proof before me to show what length of time in transportation is likely 
to prove injurious to potatoes in bags. The libelants themselves must 
be presumèd to bave had at least as much knowledge on that subject as 
the m aster or the ship's agents hère; and, had the libelants been under 
appréhension that the détention at quarantine would prove damaging to 
the potatoes, they would not bave failed to notify the représentatives of 
the vessel, and would naturâlly hâve suggested the need of immédiate 
delivery. It is the gênerai rule of the maritime law that in extraordi- 
nary circumstances the master shall oonsult the shipper or consignée, 
when practicable, as respects his interests. The corrélative duty is im- 
plied in the fteighter to suggest any measures that he may suppose his 
particular interests to require. If he does not do so, he cannot coniplain 
that his interests are negîected. The libelants being fally notified of the 
détention, and frequently consulted about it, it was their duty to notify 
the vessel of danger to the potatoes from delay, if they apprehended any 
danger, and to request measures to avert it, such as transshipment of either 
passengeris or cargo; but they gave no notice, and made no such request. 
The libel doee not charge that potatoes are perishable cargo; that the 
détention at quarantine was likely to prove dangerous to them; or that 
injury therefrom was to be naturâlly apprehended, or was apprehended 
in i'act by any one; or that any notice of that kind was given to the ship. 
To entitle to à recovery on the ground of négligence in this branch of the 
case some one or more of thèse facts should bave been charged and proved. 
Without this, no négligence is imputable to the ship; because no duty 
upon the ship is otherwise established to hâve taken spécial measures for 
the immédiate delivery of the cargo, notwithstanding the lawful déten- 
tion at quarantine. A ship detained for a short period is not, as a rule, 
bound to be at the extra expense of transshipping the cargo for immedi» 
ate delivery, or transship the pa8senger8,'to whom she is equally bound, 
for the sake ofthe cargo interests, unless she has reasonable ground to 
believe that such transshipment is necessary to preveut damage to the 
cargo through the probable delay. The maritime law is not, as claimed, 
that one shipper's goods are to be treated as though they alone were on 
board. The whole cargo and passengers are bound up in one common 
interest. The rights of each and ail must be considered. It was the 
sickness among the passengers that caused this détention. The shipper, 
in shipping on a vessel that usually takes passengers, ran that risk. 
Okrk v. BamweU, supra; The T. A. Ooddard, 12 Ped. Rep. 174. The pas- 
sengers had as much right to remaîn on board, or to be delivered at their 
destination from and by this ship, as the cargo had. And where no 
damage to either was to be reasonably apprehended from both remaining 
on board dnring the probable delay of a few days only the vessel was not 
required to transship either. Abb. Shipp. *368. The passengers were 
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probably better off on the ship than on the island, wbich could net ac- 
commodate so many without much crowding; and as regards damage to 
the pota;toes, net only is there no proof that any such damage was feared, 
or ought to bave been apprehended, but the inference ia very strong that 
the injuryj notwithstanding the détention, was quite as unexpected to 
the libelants as to the claimants. It was not négligence in the ship to 
omit the extraordinary measures of transshipping either passengers or 
cargo to prevent a damage that she had no reason to apprehend, and 
■without any request from the freighter, with whom she was in daily con- 
sultation. The seventh clause in the bill of lading provides that "if the 
ship shall be prevented from reaching her destination by quarantine, the 
carrier may discharge the goods into any dépôt or lazaretto as a final de- 
livery, and at the expense of the goods," The ship in this case was not 
"prevented" from delivering the bags at their destination, for they were 
ail dellvered there. Literally, this clause does not apply. It naight be 
held applicable by construction, however, to a case where the détention 
T*fl8 likely to be for so long a period as to prevent delivery within the 
time fcnown to be necçssary foF the préservation of the goods. Such is 
not the, présent case, for that was neither known nor apprehended by 
either party. The causes of the damage, namely, "decay" and "the pro- 
longàtàon of the voyage^" being both within the exceptions of the biU of 
lading^ and no négligence or failure of duty on the ship's paxt being es- 
tabli^ed, the libel muât be dismissed, with costs. 



The Chabu» J. WiLLABD. 

Sberalbs V. Thb Chaeles J. Willard. 

{Dktrict Courte Bi Nm Jersey. May 9, 1889.) 

Smpprach^PBKnjs of the Sba— Bukd^n of Prooi'. 

A bill of lading is a policy of insurance, guarantyîng the safety of the 
goods against ail risks except the périls of the sea; and whenever the ship- 
owner, in blàiming exemption' from liability for an admilted loss, pleads a 
péril of the sea, the burden of proof is upon him to make ont &pnmafacie 
o^se; and wbere the loss is shown to hâve been caused by water being driven 
into the hold, but it does not appear that the pomps and limber-holes were 
&ept in ptoper order, or were properly inspected by the ship's offlcers, the dé- 
fense is not made out. 



In Admirajty. Libel for dçimage to cargo. 
• ' Sidlney Chubb, for libelant. 
Bmedid, fafi & Benedictf ÎOT leapondenta. 

, "WiAiJîS,. J, ïhe libelant sues torecover damages, estimated at ^3,500, 
for injury to aquantity of concrète sugar shipped by him in good order 
on boq.ïd.tb6,,three-mastedj schppner, Charles J. WiÙard, at Nacçris, San 
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Domingo, and to be delivered in New York in like condition, the dangers 
of the seas only excepted. The bill of lading was signed on the 6th of 
August, 1886, and the vessel sailed two days afterwards. The sugar 
was contained in 500 bags, 90 hogsheads, and 55 barrels, which were 
ail properly stowed and well dunnaged in the lower hold; the hogsheads 
forming the ground tier, and resting on the dunnage, a few inches above 
the ceiling. On discharging the cargo at the end of the voyage, the 2d 
and 3d of September, three feet of water were found in the hold; raany 
of the hogsheads were entirely empty, others of them badly ullaged, and 
the contents of the reraaining packages seriously injured. The captain 
of the schooner was surprised at this discovery, and was at first unable 
to account for the excess of water, but, siibsequently, on his examination 
before the commissioner, undertook to explain the mystery in this way : 
On the eleventh day out from Nacoris, the schooner encountered storrny 
weather, and had to lày to for86 hours under reefed foresail and main- 
"sail, during which time she lab(3red heavily, shipping several seas, one 
of which brok© through the cabin and galley Windows, and flooded the 
floors to the depth of six or eight inches. This water "started the sugar 
some, and, it being so thick, it could not get through the ceiling readily. 
We pumped out what there was went under the ceiling j the rest re- 
inained on thé ceiling till it got up into those hogsheads. Certainly it 
kept melting.more and more; and, as it melted, it made it still thicker, 
and it couldn't get through the ceiling to get at the pumps. ■ That is the 
best of my judgment." The entry in the ship's log for September 2d 
reads as foUows: 

"This day comas in with fine weather, and wind north-north-west. Com- 
menced discharge at 2 p. m., and discoveied there was three feet of water in 
hold. Tried pumps, but they would not take. Can't give any account of it, 
except the blow-holes got stopped up, or pumps choked." 

This entry was made by the mate, who testified before the commis- 
sioner that after the failure of the pumps to throw water he went into the 
hold, and shoved a stick down into oue of the blow-holes, and then he 
caught the water and pumped until he was directed to stop. On the 
homeward voyage the pumps were worked every two hours during stormy 
weather, and every four hours in moderate weather; and would suck at 
four inches. The water thrown up was highly colored. The défense is 
that the damage was caused by a péril of the sea, combined with the in- 
hérent defect of the cargo, which, being a mixture of sugar and molasses, 
not properlj' described as either, was easily subjeot to drainage. 
/ The testimony on behalf of the libelant proves that the schooner was 
tight and strong, and, on an inspection made after most of the cargo had 
been taken out, showed no leak, or signs of having been strained. The 
dbck and flooring were tight. The marine inspector, who was employed 
by. the underwriters to examine h er, reported in writing that both her 
jjuraps were useless, being broken in some part below the deck. In 
assigning thia cause, he may probably bave been mistaken, but he 
found that practically the pumps would not work for Some reaaon, be- 
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cause, on teking out the limber-board, everything seeméd to be right, 
and he had previously sounded the pumps, and measured 15 inches of 
water in the well, which rose -over the flooring a little. The water 
seemed to be clear; enough, in his judgment, for the pumps to suck if 
they had been in proper condition; but neither of Ihem would take 
water. The captain stated, on being questioned by the inspector, that 
it was not his custom to sound his pumps at sea; that he worked them 
regularly until they sucked, which they would do at four inches. This 
witness is corroborated by the appraiser, Mr. Putnam, who adjusted the 
loss, and who says the captain seemed to be surprised that so much 
water was in the hold, and did not know anything about it until he was 
notified by the stevedore who discharged the cargo. On being asked 
about his limbers, the captain çaid that they had not been cleaned out for 
18 months, and in the mean time he had carried two cargoes of coal. 
Mr. Putnam testifies that there were 3 feet of water in the hold, and 
he could see from the marks on the hogsheads that there had been 30 
inches of water over the ceiling. Both of libelant's witnesses were on 
board of the schooner, and held conversations with the captain while the 
cargo was being discharged. Each has had a long expérience in his 
business, and neither has any apparent interest in this suit. The cap- 
tain talked without reserve, and thèse witnesses hâve no motive for mis- 
representing what he said. He referred in thèse conversations to the 
storm of the 19tb of August, when the floors of the cabin and galley 
were flooded, and thought that most of the water had been bailed out. 
It is évident he did not then think that any considérable quantity had 
leaked through to the hold, nor does the entry, of September 2d, in the 
log assign that as a cause of the damage. It is unnecessary to review 
the testimony further, A careful examination ôf the whole record has 
prodiiced the conviction that the damage complained of resulted from 
the unseaworthiness of the vessel, or from the négligence of the officers 
who were in charge of her. Either the limber-holes were stopped up 
by coal, or by sugar drainage, or by both, which prevented the water 
from runniug into the wells, or the pumps were in some way out of or- 
der, and practically useless; and in either case it was the duty of the 
officers to bave discovered thèse obstructions and defects, and to bave 
removed or remedied them. On thèse facts there can be no uncertainty 
as to the liability of the ship-owners. The burden is on them to prove 
a sea péril adéquate to hâve caused the damage, and the inability of the 
officers to bave providèd agaihst it or its conséquences. The water which 
broke through the small Windows, — each 12 inches x 14 inches, — ^and 
only a small portion of which could bave got below, was not sufficient 
in quantity to fill the hold of the vessel, 108 feet long, to the depth of 30 
inches abpye the ceiling. Nor will the peculiâr character of the cargo 
aïford any excuse for the want of vigilance on the part of the officers to 
keep the limber-holes free, and the pumps in good working order. The 
upper Works of the schooner were tight, her ceillngs were notcalked, 
and, as the drainage of concrète sugar does not exceed.6 pe.r cent,, the 
respondents bave not made out such a prima, Jaeie csise of se» péril as to 
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throW on thé libelant the burden of proving the unseaworthiness of th& 
vèssel; or thé n^ligence of the carriers. 

A bill of lading is but a policy of insurance guarantying the safety of 
the goods against ail risks except the périls of the seas; and whenever 
the ship-owner, inclaiming exemption from liability foranadmittedloss, 
pleads a périr of the sea, he mu^t furnish satisfactory évidence of the 
fact, to bring the loss within the exception; otherwise the ship will be 
accountable to the full extent of the damage. The law of the case is 
too well settled to admit of or require much discussion. A leading case 
is Clark v. Bamwéll, 12 How. 272, in which it was held that where goods 
are shipped, and the usual bill of lading given, promising to deliver 
them in good order, "the dangers of the seas excepted," and they are 
found to be damaged, the onusprobandi isiupon the owners of the vessel 
to show that the injury was occasioned by one of the excepted causes. 
But, although the injury may hâve been so occasioned, yet still the 
owners of the vessel are responsible, if the injury might bave been 
avoided by the exercise of reasonable skill and attention on the part of 
the persons emplôyed in the conveyance of the goods. But the mius 
probcmdi theri becomes shifted upon the shipper to show négligence. In 
the case at bar, there is no évidence that the cabin and galley Windows 
were prôtected by shutters at the time the sea broke through^ or that the 
limber-holes had been kept clear enough to permit the free passage of 
the water to the wells. If the latter précautions had not been taken, the 
puinps could bô of little use, if indeed they were not defective or ont of 
order. Waht of attention to thèse rnatters was neglect on the part of 
the vessel's officers to exercise reasonable skill and care in the perform- 
ance of their dutiès. The Sloga, 10 Ben. 315; The Shand, Id. 294; 
27ie (Mtennial,7 Fed. Rep. 601, 2 Fed. Rep. 409; The Pharos, 9 Fed. 
Rep. 912; The Samuel E. Spring, 29 Fed. Rep. 397. A decree will be 
entered for the libelant, and, unless the parties can agrée upon the 
amount of damages, an order of référence will be issued to ascertain 
them. • 



The City of Salem. 
(Bistriet Court, D. Oregon. May 14, 1889.) 

SHunira— CKbbïage of Pabsbngbbs— Penalty fob ExcesS. 

Thé régulation contained in section 4465 of the Revised Statutesi forbid- 
ding a steam-boat to carry more passengers tban a^e authorized by the local 
inspectors, held, applicable to such boat, engagea in carryihg passengerB on 
a navigable water of the United States, between ports of tbe same state onlj* 

(Si/Habit» hy tht Court.) 

In Adiniralty; A. F. Reed, libelant. 
W. Smtt Béâe, for libelant. 
Q. J. MaiùdtmguU^ fox (A&irnaaX. 
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Deady, J. Thîs suit is brought to recover sundry penalties, alleged 
to hâve been inciarred by the steam-boat City of Salem and her owner, 
Eobert Thompson, in carrying more passengers on the Wallamet river, 
between Portland and Clinton & McCoy's base-bail grounds, than she was 
authorized to by law. 

The case was before the court on an exception to the libel, to the efFect 
that the transportation of the passengers in question was wholly within 
the State, and therefore not within the power of congress to regulate com- 
merce. 

The exception was overruled on the ground that the régulation con- 
tained in title 52 of the Revised Statutes, concerning the number of pas- 
sengers that may be carried on a vessel propelled in whole or in part by 
steam, while navigating any of the waters of the United States, is appli* 
cable to such vessel when engaged in carrying passengers on such water, 
even between ports of the same state, as a means of maintaining the safety 
and security of the same, considered as a highway of foreign and Inter- 
state commerce. 37 Fed. Rep. 846. 

The case bas since been heard on the libel, answer, and testimony, from 
which it appears — 

That the City of Salem is a steam-boat of 456.65 gross tons burden, 
and on March 6, 1888, was licensed to navigate the Wallamet river for 
one year, carrying not more than 60 passengers; that on July 4, 1888, 
she was permitted by the local inspectera to carry an excursion party 
from Portland to the base-bail grounds aforesaid, a distance of two miles, 
and feturn, of not more than 400 in number; and that on said day she 
did carry on â return-trip from said grounds to Portland, not less than 
723 passengers, or 323 more than she was authorized to carry. 

Ou the hearing, testimony was introduced by the claimant to the effect 
that the overloading of the Cityof Salem could not, and did not, in the 
opinion of the witnesses, aflfect the safety or security of the river as a 
highway for Interstate commerce. 

However this may be, I adhère to the ruling made on the exception 
to the libel, that the act of carrying this excess of passengers, being plainly 
contrary to a régulation of commerce prescribed by congress, which, in 
the deliberate judgment of that body, is necessary to maintain the safety 
and security of the river as a highway of interstate commerce, will not 
be held légal by me, sitting in this court, on the ground of unconstitu- 
tionality of'the régulation. 

Since writing the opinion on the exception to the libel, I bave been 
favored with the opinion of Mr. Justice Hoffman in the case of U. S. v. 
The Frank Sylvki, 37 Fed. Rep. 155. So far as this question is concerned, 
the case is on ail fours with this. In disposing of it, this able and ex- 
pmenced jurist said: 

"I do not feel called upon, nor hardly at liberty, to consider the very im- 
portant question raised at the bar as to the constitutional right of congress to 
require the inapection of steamers, or in any way regulate the use of vessels 
employed on the navigable waters of the United States, but not engaged in 
f oreigu or interstate commerce. The validity of the laws regulating the use. 
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eqnipment, âïnâ navigation of vessels nsed on the navigable waters of the 
United States, as well as thosé engagea in foreign or interstate commerce, 
has long and almost universally been acquiesced in. They are, in their object 
and eflFect, salutary, and in some particulars indispensable, to the safety of 
the foreign and interstate commerce, which congreas has the unquestloned 
right to regulate, and the efCect of a décision adverse to their validity wpuld 
be 80 momentous and far-reaching that I eonsider it to be my duty, as dis- 
trict judge of the United States, to assume their constitutionality, and to leave 
the question of their validity, in whole or in part, under the constitution, to 
be passed upon by a higher tribunal." 

The finding of the court will be, that penalties amounting in the ag- 
gregate to the suhi of $3,230 hâve been incurred by the owner of said 
steam-boat for the causes stated in the ^bel herein, as amended, which, 
together with the costs of this suit, are a lien thereon from the date 
hereof ; and, unless paid within 10 days, exécution may issue to collect 
the same. 



The Cément Rock. 

Eastebn & A. R. Co. V. The Alaska. 

(Diêtriet Court, 8. Z>. Jfeie York. May 8, 1889.) 

Coi.i.i8iok-^Bbtwebn Stbambks— Ckqssikg Bows— Backing whett DAwanB Ap' 

PABIBNT. . ' 

Where the prîmary f ault is on the vessel bound to keep eut of the way for 
Improperly attempting to cross the other's bows, the latter will not be held 
In fault except upon a prépondérance of proof that she did not stop and back 
as soon as Bhe had reason to apprehend danger, becausë tbe otber could not 
or would not cléàr without her co-operation. 

In Admiralty. Libel for collision. 
Goodrich, Deady & Goodrich, for libelant. 
WUcox, Adams & Macklin, for claimant. 

Brown, J. About half-past 6 A. M.,Novemberl3, 1888,as thelibel- 
ant's stearn-lighter Cernent Rock was going up and across the East river 
towards tbe New York shore, she came in collision, from 200 to 400 feet 
. off pier 39, with the ferry-boat Alaska, which was on one bf her usual 
trips from Williamsburgh to Roosevelt-Street slip, New York. Accord- 
ing to the testimony, the signal whistles of each boat were not heard as 
given. The Cernent Rock, however, having the Alaska on her starboard 
hand, was required by the rules to go to the right. There was nothing 
to prevent her doing so. The tide was strong ebb. Instead of observing 
the rule, she undertook to cross the Alaska's bows to get into the slack 
water on the New York shore, and gave a signal of two whistles. The 
pilot of the Alaska heard, as he says, but one blast, and gave a reply of 
one, which was not heard on the Cernent Rock. The Alaska continued 
to sheer somewhat towards the New York shore, heading for her slip. 
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The Cernent Rock too late nndertook to change and go to the right. 
She claims that the Alaska then gave her two whistles, which is denied 
by the latter; and I am inclined to think the only foundation for this 
is the several short blasts given by the Alaska as a danger signal when 
the boats were very near each other. In disobeying the rules without ex- 
cuse, the Cernent Rock took the risk of her attempt to cross the Alaska's 
bows. The Alaska reversed her engines, and came nearly to a stand- 
still. The primary fault being on the part of the Cément Rock, ail that 
was incumbent upon the Alaska was, to stop and reverse so soon as she 
had reason to apprehend that the Cernent Rock could not, or would not, 
clear her, either by crossing or by going to the right. Considering the 
ease with which the Cernent Rock was handled, and the fact that the 
Alaska must hâve been nearly, if not quite, stopped, I do, not feel jus- 
tified in holding that she did not reverse as soon as it was évident that 
the Cément Rock could not be expected to clear without the Alaska's co- 
opération; and unless that is reasonably plain upon a prépondérance of 
proof, the vessel having the original right of way is not to be charged with 
fault. The BaMk, 2 Ben. 98; The Grempoint, 31 Fed. Rep. 231; The 
Servia, 30 Fed. Rep. 502, (both affirmed in the circuit;) The Farragut, 
35 Fed. Rep. 617; 2%e City of AWany, 34 Fed. Rep. 812; The St. John, 
Id. 763, 7 Blatcbf. 220. The libel'must therefore be dismissed, with 
costs. 



The Maggie S. Habt 

The Ivanhob. 

The Matthias. 

The Maggie S. Haut v. The Ivanhoe and The Matthias. 

(District Court, E. B. Pennsylvania. April 26, 1889.) 

1. Collision— DuTT op Stbam-Vessblb. 

A vessel under steam must keep out of the way of a sailing vesseL 
8. Samb — Ptlot in Charge of Tug and Bakk— Joint Liabilitt. 

A bark and a tug are both responsible for a collision with a sailing vessel 
when the pilot of the bark is in charge of both, and the collision occurs througb 
bis fault. 

In Admiralty. Libel for collision. 
John F. Lewis, for the Maggie S. Hart. 
Henry S, Edmunds, for the Ivanhoe. 
Flaiiders & Pugh, for the Matthias. 

Butler, J. On the 12th of August, 1888, the schooner, laden with 
ice, was passing up Delaware bay against the tide. About half past 1 
o'clock at nigbt, while heading N. N. W., and near the Cross Ledge 
light, thc: respondents came into view (the Ivanhoe towing the bark, 
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astem) about thrée-foarths 6f a mîle away, and near the center of thé 
channel, pàssing down. Soon after, the vessels collided. The bark was 
înjured, and now aeeks to recover on this account. 

It was the respondents' duty (being under steam) to keep off, With- 
out explanation and excuse they would therefore be responsible. They 
hâve undertaken to explain, and in pursuanceof this undertaking allège 
that the schooner rendered the collision unavoidable by suddenly chang- 
ing head and running across their bows, when close at hand. The 
schooner did turn westward; she admits it. The important question, 
however, is, when did she turn? If it was at a time when the courses 
of the vessels Were safe, and without being induced by some act of the 
respondents, she was in fàult. If, however, she did it when the prox- 
imity of the yéssels and their :courses were such as to involve danger, and 
especially if in obédience to the respondents' signal and apparent change 
eastward, she is not blâmable. The vital question, therefore, is, did she 
change at a safe distance when the courses involved no danger, and with- 
out invitation to do so? The testimony respecting this, as weU as the 
respondents' movements, is conflicting. I will not discuss it, but sim- 
ply State the conclusions reached by a careful examination. I believe 
the schooner did not change until the vessels were near together; on 
courses which threatened collision; that the situation was dangerous; 
that the change was induced by this danger, the tug's signal, and aiaçh 
mentary shutting out of her green light. I believe the vessels were at 
the time approaching nearly head on, and that the schooner may bave 
been misled by the tug's signal, and a slight temporary change of head, 
(such as might readily occur '• without change of wheel,) iuto believing 
she had turned eastward. It is incredible that the schooner would turn 
as she did, and start deliberately across the respondents' bows, as alleged, 
when the vessels were so near, together that collision must thus be ren- 
dered inévitable. The respondents seek to meet this difïiculty by sug- 
gesting that her lookout was defeetive, and the tug's approach unseen. 
This suggestion, however, finds no warrant in the évidence. The re- 
spondents were seen, and had been for some time. I am satisfied the 
schooner kept her course until so near the respondenta that a change be- 
came apparently necessary, to avoid danger, and that she then turned 
westward in the hope of escaping, and in the belief that the respondents 
were turning the other way. It is possible she would hâve fared better 
by turning eastward; she, however, did not think so; and appeajances 
doubtless justified her. She had every motive to do the best she could. 
If mistaken, she is not blâmable. The respondents should not hâve 
placed her in danger, or in such position as to inspire and justify alarm. 
It is no answer to say that the collision might not hâve occurred if she 
had not changed her course. This cannot be known. She shoiild not 
hâve been subjected to the chances of a hair-breadth escape. 

There are several other incidents of the occasion, which support the 
conclusion stated. The respondents were, I believe, a little eastwa;rd of 
the middle of the channel; certainly as far eastward as the middle. 
Without considering the légal question raised, running there in the com- 
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mon path of upward bound vessels, especially at night, tends to show a 
careless disposition of mind. There was an abundance of water for 
nearly half a mile westward, and the chances of encountering vessels 
there was much less. When the schooner was sighted the respondents 
kept their course without dimunition of speed, until the vessels were 
quite near together, and then did nothing but Sound a warning, which 
oneof their witnesèes says signifies, "Get out of the way," but which the 
schooner supposed, from what she saw, signified "Go westward." "they 
say the signal was not sounded until the schooner had turned, and was 
Crossing her bows. I believe they are mistaken; and that it was just be- 
fore, as the achooner's witnesses say. If she was then crossing their bows, 
they should and doubtless would hâve reversed their engine, instead of 
signaling, or hâve done both. Of course much testimony may be found 
in the case to support a différent conclusion. It is, however, opposed by 
an equal amount entitled to at least equal credibility, and is also opposed 
by the inferences,:generally, arising from surrounding circumstances. 

I hâve not overlooked the fact that the witness Beers, who was on the 
tug Hughes, (half a mile, and probably more, behind the respondents,) 
— supposed to be an impartial witness, — undertakes to define the loca- 
tion and course of the schooner, as well as of the respondents; and that 
in doing so he cqntradicts the schooner's witnesses* I am unable, how- 
ever, to pl9.çe entire confidence in his statements. His situation, the 
distance away, the interveriing objecta, and the hour, were not favora- 
ble to correct observation. Furthermore, it is quite clear that he did not 
see the schooner, (and, judging by the distance at which the parties in- 
volved were able to see each other, he could not see her,) until the collis- 
ion was imminent; or is it probable that he would bave felt any inter- 
est in noting her situation or course at such a distance, nor until im- 
pending danger iroused his curiosity, if he had seen her. 

The responsibility of the bark arises out of her connection with the tug, 
tqgether with the fact that her pilot was in charge of both vessels. I at- 
tach no importance to the faults of steering imputed to her, nor jber fiEiil- 
ure to eut the hawser. 



Kmasxs a al. v. The Leonabd Riohabds. 
{Diatriet Court. D. Nm Jerten. April 18, 1889.) 

Oo^MBiON— CbimHDtBra AFTîiK Signal TJNANSWEBicD. 
' ' A tujg siid-ishh) were approacbing nearly head on when flrst dlscovered. 
The tug whistled, but the signal was not answered. Soon there was a con- 
fusion of signala, and the tug continued her course with no diminution of 
speed until the collision. Edd, that the tug was responsible for want of a 
vigilant lookout, and for contlnuing her course after bei signal was unan- 
swered. 

In Âdmiralty. Libel for damages. 
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See same case, 36 Fed. Rep. 914. 
Owen & Gray, for libelant James E. Stafford. 

Sidney Chubb, for libelant The P. 0. Matthiessen and Wiechers Sugar 
Refining Co. 

Edward D. McCarthy, for claimants. 

Butler, J. In this case, as in most others of its kind, there îs such 
conflict of testimony as renders a satisfactory conclusion almost impossi- 
ble. The witnesses seem to testify as their interests, or tbose of their 
vessel, require. The indications found in surrounding oircumstances af- 
ford a better, if not the only, guide. The bark is admittedJy free of 
blâme. The respondent undertook to convey her safely, but did not. 
She mnst therefore be held to proofof justification for the failure. She 
allèges that the steam-ship Léonard Richards is alone responsible for the 
collision. The allégation is not sustained. The vessels (the tug and 
ship) were, I believe, approaching nearly heâd on when first seen. I 
do not rely on the testimony of Pilot Wood and others, who say the ship 
was heading eastward, — broadside to the tug. Wood is deeply inter- 
ested, being responsible for the tug's conduct; and the others are subject 
to the préjudice usual in such cases. If the steara-ship's course had been 
such as they assert, there was no occasion whatever for the tug's signal 
at this time. Why order the ship eastward when she was fully on that 
course? Why signal at ail when the respective courses were safe? Mov- 
ing as thèse witnesses testify they were, collision was impossible. The 
signal shows that the courses were not as stated. Théy manifestly in- 
volved danger-; and therefore the whistle was sounded. It is incredible 
that the ship zigzagged as thèse witnesses assert. If running eastward 
when sighted, why should she turn westward, and incur risk? And, thus 
turning, why should she again change and render collision inévitable? 
I do not believe she did. In my judgment the tug's lookout was not 
vigilant, and the vessels were in dangerous proximity when the ship 
was sighted, and signaled. The signal was not answered, and the tug 
was in doubt of the ship 's course. Soon there was confusion of sig- 
nais, and collision imminent. The tug should hâve stopped immediately 
after her first signal. Instead she continued her course with little vari- 
ation, and no diminution of speed, until the catastrophe was unavoida- 
ble. Whether the ship was in fault I need not consider. The tug cer- 
tainly was. Whiiel believe a vigilant lookout would hâve discovered 
the ship earlier, she was discovered in time to hâve been avoided if 
proper measures had been adopted. Respondent virtually did nothing 
but Sound a signal, which was not answered , and keep on her way Uj^til 
collision was inévitable. She must therefore be held responsible for the 
conséquences. 
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GoLDWORTHY V. Chicago, M. & St. P. Ry, Co. 

(Oireuit Court, K D. Ima, W. D. May 33, 1889.) 

Bbmoval 01' Causes— Local Pbbjudicb — Plkading. 

A pétition for the removal of a cause under the local préjudice clailse, 
whicn allèges that petitioner cannot obtain justice in the trial court, ndr any 
other in the state to which the case could be removed, is insufflcient in not 
alléging préjudice against the party seeking removal, or influence exerted by 
the adverse party, apd the affldavit accompanylng it should state the facts 
supporting such avermeuts. 

At Law. 

Shiras, J. The défendant seeks an order for the removal of thia 
cause frorn the district court of Clay county into this court, under what 
is known in common parlauce as the "local préjudice clause" of the 
statute. The pétition sets forth the citizenship of the respective parties, 
the nature of the suit, and then avers that "your petitioner cannot obtain 
justice in the said district court of Clay county, nor in any state court 
in the state of lowa to which said cause could be removed." The atfi- 
davits filed with the pétition simply state that"from préjudice and local 
influence said défendant will not be able to obtain justice," etc. The 
showing thus made is insufflcient. In the pétition itaelf it is not averred 
that there exists either préjudice or local influence; the averment be- 
ing only that the défendant cannot obtain justice in the state court. 
While it may be said that by readftng the pétition and affidavits together 
it may be fairly inferred that it is intended to allège that préjudice . or 
local influence exists, and by reason thereof the party cannot obtain 
justice in the state courts, still I think that the averment should be dear 
and positive, and not a matter of inference. The pétition is filed as the 
basis for the action of the court. If the court should now grant an order 
for the removal of the cause for the reasons assigned in the pétition, it 
would not appear upon what ground the court proceeded. The statute 
contains two grou'nds of removal, i. e. , préjudice, local influence. If by 
reason of the existence of either ground, or both, justice cannot be had 
in the state courts, then the right of removal exists. The pétition, 
however, should directly aver the existence of préjudice against the party; 
seeking the removal, or of local influence exerted by the adversary party, 
and, as a conséquence thereof, an inability to obtain justice in the state 
court. Purthermore, the affidavits submitted with the pétition should 
state facts supporting the avermeuts of the pétition, and not merely the 
conclusion stated in the language of the statute, as is the case in the 
présent application. For the reasons stated the pétition presented in 
this cause must be held insufflcient, and the order of removal cannot b« 
granted. 

V.38F.QO.10 — 4» 
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Mat «. St. John «( ol. 

(àirmtt Court, K D. Ima, E. D. May 28, 1889.) 

Bemoval os> Causes— Sepababli! Cohtbovbbby— Nominal iPARTiEs. 

Complajijant, a citizen of lova, flled a bill charging tliat a judgment had 
béeri f raudulently obtained agàinst tbe city of Cedar Bapids, lowa, în f avor 
of 4efendaiit S., a non-residént, by means of a combination betweenhim and 
others not made ï>artiea to the biU. Tbe relief sought 'was to bave tbe judg- 
meiat declared vdid. Tbè niayor, treasurer, and recordér of the city were 
made défendants, that they might be restrained frbm pàying the judgment 
pendente liU, but it was net charged that they participated in the fraud, or that 
they hàd any interest adverse to complainant. Held that, though there was 
no separable controversy between complainant and 8., the other défendants 
, were only nominal parties, their interest being in fact adverse to 8., and their 
joihâeï<àS défendants coUld nottiaflect the rigbt of S. to hâve the cause n- 
tnoyed.. i' .•■■ - / 

InEqnity. Bill to oancel judgment. 
flênryiîtefei, for complainant. 
Chaa. A. Qlwk, for défendants. 

i' .■ ■■■■.'■ 

SantAS^ J. This suit was origînally commenced în the district court 
of Lînn Gounty, lowa, and was thence removed to this court uppn the 
pétition of the défendant St: John. The original bilI charged that a 
judgment agaînst the city of Cedàr Rapide had been fraudulently ob- 
tained upon certain illégal warrants issued by said city, and that a tax 
for the payment thereof had been levied and was being coUected, ànd 
the complainant, as a résident property owner and tax-payer, prayed an 
injunction jrestraining the collection of such tax, and also fora decree 
settingtiside the judgment against the city. To this bill St. John, the 
owner of the judgment, the mayor, recorder, tmd treasurer of the city, 
were madfi défendants, and upon motion in the state court a préliminary 
injunction was granted. Upon the removal of the cause into this court, 
a motion to disBolve the injunction and demurrers to the bill were filed, 
and thereupon thé «complainant filed an amended and substituted bill of 
complainty to which H. W. St. John is alone made a défendant, and 
which praya ithat; the judgment against the city of Cedar Rapids be can- 
oeled and set aside< ànd that a judgment in favor of the complainant for 
the uœ of said city of Cedar Rapids be entered against the défendant St. 
John for tbe amount of money which he has heretofore collected on gaid 
judgment.^ Theimotion to dissolve the préliminary injunction and the 
demurrerto the ftmended bill coming up for heapng, the court suggested 
the query whether the cause was one properly removable from the state 
courte and counaelifor défendant has submitted a brief on that; question. 
The cQoaplaliaattt, May, was when the suit was brought, and now is, a 
citizen of lowa, and the défendant St. John was and is a citizen of Con« 
necticut, and the amount of the judgment sougbt to be set aside/is over 
$2,000. To the original bill filed in the state court there were made de- 
fendants the mayor, recorder, and treasurer of the city of Cedar Rapids, 



' ' MA.T W. ST. JOHN. 771 

ail of whom were and are citizens' of lowa'. The state ■court graûted tlje 
pétition for removal upon the grouiid that there was a separable cQntiro- 
versy existing between the compilàiiiant and the defeijdant St. John. 
Upon examination of the original bill it appears that the complainant 
therein charges that the judgment sought to be set aside was procured 
by a fraudulent combination between one Wilcox, the défendant St. John, 
and certain officers of the city of Cedar Rapids and members of the city 
council, whose names are not therein particularly ; set ont. It is not 
charged that Eaton, Stoddard, and Blain, the mayor, treasurer, and re- 
corder, who are named as co-defendants, participated in the fraudulent 
,procurement of the judgment, and it is apparent that they were made 
partiesin pïder toget jurisdictibn in the district court, and tdrestràin 
them from paying the judgment until its validity could be examined 
into. It is not averred nor shown that they have any interest in the ttoat- 
ter in controversy adverse to the complainant, or any other interest than 
Buch as may arise from the fact that they are officers of the city against 
whom the judgment is pending. It is difficUlt to see how it can be 
said that there are two controversies in the proceeding. Practically 
there is one controversy, and that is as to the validity of the claim held 
by St. John against the city of Cedar Rapids, and evidenced by the 
judgmeht in the bill described. This is the pivotai question. If it be 
decided in favor of the validity of the claim the bill falls as to ail the 
défendants. If the décision is adverse to its validity, then the decree 
would in effect restrain ail the défendants from ènforcing it. If: the'is- 
sue betweeil complainant and St. John, touching the validity 6î the 
daim, is decided, what other issue or controversy is there left to dispose 
of? That, being decided, ends the cause. But the very facts that show 
that there is but a single controversy in the cause equally show thàt in 
substance it is a controversy whoUy between the complainant and the 
défendant St. John-, in which the other parties named as co-deféndantâ in 
the original bill have no interest. They are purely nominal parties, and 
as such their présence as défendants on the record does not affeet the 
right of removal on behalf of St. John. Goal Cb. v, Blaichford, 11 Wall. 
177; Knapp v. Raûroad Co., 20 Wall. 123; Hôtel Go. v. Wade, 97 U. S. 
13; Waldenv. Skinner, 101 U. S. 677; Arapahoe Qo. v. Railway Go., 4 
Dill. 277; Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. Rep. 3. That this 
is the case is manifest from the action of complainant in filing the 
amended and substituted bill in this court, to which bill the only par- 
ties are the complainant and the défendant St. John. But, should it be 
said that thé other défendants named in the original bill have some in- 
terest in the controversy, such interest is adverse to that of the judgment 
plaintiff St. John, and, under the ruling of the suprême court in The Re^ 
■moval Cases, 100 U. S. 457, and Harter v. Kemochan, 108 U. S. 569, we 
may disregard the particular position assigned to the parties in the draft- 
ing of the bill, and view them in the actual position they occupy towards 
the subject in controversy, in which case we find a single controversy, 
upon one side of which is St. John, the owner of the judgment, a citi- 
zen of Connecticut, and on «the other the city of Cedar Rapids, anflrea- 
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idents thereof, ail cîtizens of lowa. As thèse facts appear on the rec- 
ord, the right of removal existed when the pétition therefor was filed, 
and the state court rightfuUy granted the order of removal. 



Berthold et al. v. Hoseins et al, 
{Oireùii Court, 8. D. Mississippi, E. B. H&y 27, 1889.) 

1, COCBTS— I'BDBKAI— JURISDICTIONAI. AmOUNT. 

Its caali price at a forced sale is not the proper crîterlon for ascertaining 
the Value of property in controversy, on the question of the jurisdiction of 
the fédéral courts, but the true rule is, what could it be sold for in the ordi- 
narj course of business? 
8. Taxation— Ebdemption feom Tax-Sale. 

Where, under a city charter, 18 montbs from the time the deed is flled with 
the mayor are allowed in which to redeem from a tax-sale, the period of ré- 
demption is to be computed froiji the time a deed, properly acknowledged, ia 
flled. 

8. SauE — POWBB TO "IiETT T^XES— CURATIVB ACT. 

Where a city is authorized to levy "in each and every year" a tax not ex- 
ceeding 50 cents on the $100, a tax levied in 1886 for the year 1885 is invalid, 
and a sale therefor cannot be aided by an act curing irregularities in proceed- 
ings for the enforcement of taxes. 

In Equity. On final hearing. 

Bill by Berthold & Jennings against Isaac W. Hoskîns and others, to 
set aside conveyances. 

Nugeni & McWiUie, for cùmplainants. 
fiïramOassicîy, for défendants. 

HiLiii ' J. This cause is submitted upon bîll, answers, and proof, from 
which thefoUowing facts appear: On the 5th day of February, 1887, 
said I. W. Hoskins and wife executed a mortgage upon the real estaie 
described in the bill, which then belongjed to said I. W. Hoakins, to se- 
cure thé payment of three notes executed by him to complainants. 
After the maturity of the notes, complainants, in the chancery court of 
Lincoln county, filed their bill against said Hoskins and wife to foreclose 
the mortgage, for the payment of the amount due on the mortgage notes, 
which resulted in their obtaining a decree from said chancery court of 
Lincoln county for foreclosure and a sale of said real estate. The prop- 
erty was purchased by complainants, and, by confirmation of the sale and 
deed of the commissioner on the 31st day of December, 1887, the title 
to the estate so sold and purchased was vested in complainants. At 
some time after the date of the mortgage, and before the sale of the real 
estate, — ^thè précise date does not appear, — this realestate was assessed 
for state and county taxes at the sum of $2,000, in the name of Mrs. 
Ella B. Hoskins, wife of I. W. Hoskins. On the 4th day of January, 
1886, the board of mayor and aldermen of the city of Brookhaven, in 
which the property is situate, levied a tax ùpon the same of 3} mills on 
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the $100 wortH for city purposes, and 8 mills for school purposes. This 
ta:^ was levied for the year 1885. On the 3d day of May, 1886, the tax 
not being paid, the property was offered for sale for the taxes due, and, 
no one bidding, the same was strack ofF to the board of niayorand alder- 
men of the city of Brookhaven, and a deed was executed by the tax col- 
lecter to the board of mayor and aldermen, conveying the property to 
them ; which deed, it is claimed, was left with the mayor, but was not ac- 
knowledged or marked "Filed " until the lOth day of June thereafter. The 
charter of the city required that in making sales for taxes the same no- 
tice should be given as was required of the collectors of state and county 
taxes, which was three weeks' notice published in some newspaper pub- 
lished in the county. The proof shows that the notice of sale was pub- 
lished in a newspaper published in the city of Brookhaven — Pirst, on 
the 15th April; second, on the 22d April; and, hstly, on the 29th of 
April, 1886, — the tirst being only 18 days before the day of sale. On 
the llth day of November, 1887, complainants, by their agent and at- 
torney, offered to redeem the property so sold and purchased for the 
taxes due by paying the same, with interest and damages thereon, 
which was refused by the mayor, but who on the 26th day of December, 
1887, sold and conveyed the same property to Mrs. Elizabeth Hoskins, 
the mother of I. W. Hoskins, for the sum of $41.85, This bill is filed 
for the purpose of having the deed by the tax coUector to the board of 
mayor and aldermen of Brookhaven, and by fhe board of mayor and al- 
dermen to Mrs. Elizabeth or Mrs. Lizzie A. Hoskins, declared void, 
and set aside as a cloud upon complainants' title to the town lots and 
real estate described in the bill, and upon the foUowing grounds: (1) 
That, under the charter of the city of Brookhaven, complainants were 
entitled to redeem said real estate at any time within 18 months alter the 
sale of said property, and the deposit of the deed with the mayor of said 
city, and that the offer was made to redeem within 18 months after the 
deed was properly acknowledged and filed with said mayor; (2) that 
the 18 months allowed for rédemption had not expired when the sale 
was made by the mayor to Mrs. Elizabeth Hoskins; (3) that by the char- 
ter of said city the power of taxation by the mayor and aldermen was 
limited to 60 cents on the $100 of the value of said property, and that 
the tax levied was in excess of that sum; (4) that the mayor and alder- 
men had no power on the 4th day of January, 1886, to Jevy a tax for 
1885; (5) that the notice given of said sale was insuflicient; (6) that the 
lands were assessed in the name of Ella B. Hoskins, when they belonged 
to her husband, I. W. Hoskins; (7) that the assessment of the lands had 
not been approved by the board of mayor and aldermen; (8) that the 
city tax coUector returned no list of the lands sold to the city on the 3d 
day of May, 1886, and acknowledged and executed no deeds to said 
lands until the lOth day of June, 1886; (9) that after the tax coUector's 
sale, and before the expiration of the time allowed to redeem said land, 
the board of mayor and aldermen allowed said I. W. Hoskins certain 
claims againstsaid city greatly in excess of said taxes, by metms whereof 
the said property was redeemed; (10) that the whole proceedings, by rea- 
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soh'bf the dflinqviency in the payaient of the taxes; the salé to the board, 
and the sale to Mrs. Elizabeth A. Hoskins, was a scheme devised by said 
I. W. Hoskins, and known and participated in by.the other parties to 
the transaction; to hinder and delay the complainants in the collection 
of their debts. 

But, before thèse questions are considered, it is necessary to consider 
the questioû of jurisdiction raised, not by the plea, but, as it is insisted, 
by statements inade in the answer and by the pfoof, and that is as to 
the value of the property. It isalleged in the bill to be worth from 
$2,100 to $3,500. The answer and the testimony of the tax coUector 
and mayor of the city place it at not more than $1,500. It is also tes- 
tified that the property is assessed at $1,000 for state and county taxes. 
On the other hand, it was given in, it must be presumed, by I. W. Hos- 
kins, after he executed the mortgage in which his wife joined, at $2,000, 
though for some reason it was assessed in his wife's name, whieh reason 
is not explained, and it is upon this assessment the taxes were levied. 
Mr. Thompson, the attorney for complainants, testifies that the improve- 
ments couldnofc be put on the land for less than from $2,500 to $3,000, 
and that the lots are conveniently situated, and thèse facts are not dis- 
proved. I take it that the estimate put upon the property by the col- 
lector and mayor is what it would bring in cash at a forced sale. This 
is not the proper criterion for finding the value of property on the ques- 
tion of the jurisdiction of the court, but the true rule is, what it would 
bring in the ordinary course of business. Tested by this rule, the 
estimate put upon it by I. W. Hoskins, when given in for taxes, and 
the estimate of Mr. Thompson, I believe more reliablei, as men seldom 
give in their property for the purpose of taxation for more than it is 
worth, but more frequently for not exceeding half its value, and some- 
times much less. This is so gênerai that the court might almost take 
judicial notice of it. Therefore this contention cannot prevail. 

The objections taken to the conveyances sought to be set aside will be 
considered in the order stated: First, that the offer to redeem was in 
time. I am satisfied that the collector's deed required to be filed with 
the mayor, Isa deed executed and acknowledged by the collecter, sothat 
nothing more is required to be done by the coUector to vest the title in 
the city, and to hâve the same placed on the proper record; and that the 
deed so executed and acknowledged should be constantly on file in the 
mayor's office for the full term of 18 months, to eut ofi" the right of ré- 
demption, and to give the deed the prima fade évidence of tille, and to 
cure irregulûrities in the assessment, sale, etc., and, if correct in this, 
the first and second objections to the deed sought to be set aside, are 
well taken. lam not satisfied that the third groujid is maintainable, and 
do not believe thèse conveyances should be set aside on that ground. 
The fourth objection is that the taxes were not levied within the year for 
which the levy was made. The act under which the levy was made pro- 
vides that the board shall hâve power in each and every year to levy a 
tax not exceeding 50 cents on each and every $100 of value. This pro- 
vision does not fix any particular time in the year, but does provide that 
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it shall be done within the year, I am therefore of the opinion that the 
board had no power to levy the tax for which the property in contro- 
versy was sold, after the expiration of the year 1885j that the sale for 
this reason, if for no other, was void. The fifth reason is that the notice 
of the time of sale was insufficient. I am satisfied that the notice re- 
quired by law to hâve authorized the sale was for three weeks from the 
first publication, and not for three weekly insertions, as counsel insist; 
but this is an irregularity that would hâve been cured, had the time for 
rédemption elapsed before a tender to redeem was made. The other ob- 
jections to thèse conveyances, if there were no other, are not sufficient, 
under the proof, to set aside thèse conveyances as prayed for, as they 
would hâve been cured by the act of 1878. The proof shows that com- 
plainants had a valid title to the estate in controversy, unless that title 
was lost by the tax-sale made on the 3d day of Mây, 1886. To render 
that sale valid, the tax for the payment of which the property was sold 
must hâve been legally levied, and the taxes must, at the time the sale 
was made, hâve remaitled unpaid. Thèse irregularities in the levy of the 
tax would havfe been cured by the opération of the act of 1878, had the 
limitation of the time for rédemption expired, but this act cannot cure 
the want of a levy required by law to be made, and, if I am correct in 
holding that the board of mayor and aldermen had no power or author- 
ity to make the levy after the expiration of 1885, then no levy was made 
authorizing the sale; and no valid sale has been made, and both the légal 
and équitable title to the real estate described in the bill remain in com- 
.plainant, and the title claimed b3'Mr8. Elizabetb A. Hoskins, through 
the conveyances from the tax coUector to the city, or its board of mayor 
and aldermen j and the deed from the mayor to her, are null and void, 
and a cloud upon the title of complainants, and which they hâve a right 
io hâve declared void and set aside as clouds upon the title by the decree 
of this court, as provided by the statute of the state. A decree to that 
effect will be entered, but the défendant or Mrs. Hoskins will be entitled 
to hâve refaiided to her by complainants such sums as she may hâve 
paid for taxes on the property, unless she has been in possession of the 
property, or has received the rents and profits thereof. 



MissoDEi Pac. Ry. Co. V. Texas & P. Ry. Co., (Moeeis, Intervenor.) 

(Cireuit Court, B. B. Louisiana. May 25, 1889.) 

1. EiGHT TO COSTB. 

An intervenor who flles his claîm in a suit involving the opération of a raîl- 
road by a receiver, and reçoives payment for injuries sustained'by éuch op- 
ération, is not entitled to a docket fee or fées for dépositions tàken in sup- 
port of his claim. 
B. Same— Dépositions. 

Rev. St. Û. 8. § 824, aliowing a lee for eacn déposition taKen iu'ieiMiBe, 
does not apply to oral testimony taken by a spécial master on a référence of 
an action to him. 
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In Equity. On application to tax costs. 
Honior & Lee, for intervenor. 
Howe <fc Prentm, for receiver. 

Pardee, J, The intervenor, Morris, presented a pétition to this court, 
alleging that in the opération of the trust property in this cause by the 
receiver he had been damaged by the killing of two mules, of the value 

of $ , and he prayed an order that the receiver sliould pay his 

damages out of the trust funds arising from opération of property. The 
pétition was referred to the spécial master, to take évidence and report. 
The spécial master heard the oral testimony of 15 wituesses, which was 
taken down in writing, and, considering the same, reported to the court 
in favor of the pay ment of the intervenor's claim. No opposition being 
made thereto, the report was confirmed, and an order entered directing 
the receiver to pay the amount awarded by the master, and the costs in- 
curred in the case. The intervenor now présents another application to 
the court, averring that in the matter of the above pétition final judg- 
ment has been rendered in his favor, and that he is entitled in law to 
$20 for his solicitor's docket fee, and to $37.50 fées for 15 dépositions 
taken in this intervention, under section 824, Rev. St. U. S.; and that 
the défendant déclines paying the same; and he praj-s for an order direct- 
ing the défendant to pay the amount as claimed. Pétitions by strangers 
to the suit to be paid sums of money on account of the opérations Ci.' 
the ofBcers of the court growing out of the management of the property 
in the custody of the court are mère interlocutory applications therein, 
(see 2 Daniel, Ch. Pr. *1567 ;).and the orders thereon, whether granting or ' 
refusing thé prayer of the application, are not final hearings or decrees 
within the meaning of section 824 of the Revised Statutes ; and no docket 
fee for final hearing should be taxed thereon. In this case alpne there 
hâve been huudreds of such applications and orders, and the praetice 
has been invariable not to tax such docket fées. The praetice in the cir- 
cuit, in which there hâve been many such cases, is the same. "The 
Word * déposition,' as used in said section 824, does not include oral tes- 
timony taken in court or before a master." See Factory v. Corning, 7 
Blatchf. 16; also equity mies 76, 77. The application in this casé is 
denied. 



MoBBis V. MoBBis & CuMMiNGS Deedginq Co. et al. 
'Circuit Court, S. D. New York. May 13, 1889.) 

CUMTJI-ATIVB EtIDBNCH. 

WJiere, in a suit for an infringement of a patent, one of défendants, a part 
owner with plaintiff in tlie patent, showa in his answer that he had admitted 
that his co-defendants used the patent under his license, évidence of admis- 
sions by him to the same eflect is cumulative, and should be stricken out. 

In Equity. Motion to strike out testimony. 
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The complaînt averred invention by, and issue of letters patent to, 
défendant CoUins, subséquent assignment by him to complainant of one- 
half interest therein, and infringement by défendant the Morris & Cum- 
mings Dredging Company without consent of either complainant or 
Collins. It further set forth that Collins was ma de a défendant because 
he refused to join as plaintiff. The answer of the dredging company 
attacked the validity of the patent, and set up license by Collins. Col' 
lins, who appeared by the same attorney, also answered that the dredging 
company was acting under his license. The case for complainant be- 
ing closed, the défendant (against objection) proved the admission re- 
ferred to in the opinion. Motion was duly made to strike eut the tes- 
timony. 

Francis Forbes, for complainant. 

A. G. N. VermUya, for défendants. 

Lacombe, J. It appears by the answer of défendant William Collins 
that subséquent to the beginning of this suit, and on December 22, 1888, 
at the city of New York, he admitted in the hearing of one I. T. Brown ' 
that the buekels made and used by his co-defendant were made and usëd 
by his consent. The évidence which plaintiff moves to strike out only 
shows that Collins, some time in February, 1889, admitted in the hearing 
of one Dudley W. Bain that the buckets so made and used were made aiid 
used by his consent. In the présent state of the case one admission 
by the défendant Collins is as good as fifty. The évidence, therefore, is 
cumulative, and should be stricken out. It may be urged that the év- 
idence is mot cumulative, on the ground that the answer of Collins can- 
not be used as évidence in favor of his co-defendant. Whether or not 
it may be so used need not now be decided. The same arguments which 
might be presented against the use of the answer would apply with equal 
force to the évidence submitted; both are merely the admissions of a 
third party not subjected to cross-examination. 



Andeews V, Bacon et al. 
(Oireuit Court, D. MamachweUs. April 86, 1889.) 

1. COMPORATiOKB— LiABILITT OF BtOCKHOLDEKS POR DebTS— ForM OP AcTION. 

The proper form of action to enforce a statntory liability of stockholdera 
for corporate debts is by biU in equity. 

2. Sahb — Fbdbbal Courts— State Statdtes. 

Suits in thè fédéral courts to enforce the stockholdera' liability, under a 
State statute, are governed by the state statute of limitations, and the inter- 
prétation put upon the statutes by the state courts. 
8. Same— Statuts op Limitations. 

Such liability being entirely statutory, and not contractual, the cause of ac- 
tion is not aflected by Révision N. J. 594, requiring ail actions "fouuded upon 
any lendlng or contract without specialty " to be commenced within six years. 
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„ In Equity. On demurrer to.bîU. 
R. M. MffrseyJr., and A., D. Chandler, for complaînant. 
JohnR.Bt(Uard,toTde{enda,vda. 

CoLT, J. This is a bill in equîty, brought by tbe receîver of the Na- 
tional Color Printing Company, a corporation organized under the laws 
of New Jersey, against certain stockholders of thè corporation, to enforce 
a statutory liability for the corporate debts. The défendants hâve de- 
murred to the bill on three grounds, naïuely, want of equity, an adé- 
quate remedy at law, and the statute of limitations. Under the décis- 
ions of the suprême court in PoUard v. Baëey, 20 Wall. 520, and subsé- 
quent cases, I think there can be no doubt that the proper form of ac- 
tion in this case is a bill in equity. 

To my mind the only serions question raised by the demurrer is 
whether the cause of action is not barred by the statute of limitations. 
The bill allfigeS that on October 10, 1882, a receiver of the company was 
appointedihy the United States circuit court for the district of New Jer- 
sey. Tbe présent bill was filed October 20, 1888, or more than six 
years thereafter. The défendants contend that the cause of action against 
them accrasd; at the time of thé appointment of a receiver, or upon the 
insolvency of the corporation, and that, by the statute of New Jersey, 
suit must hâve been brought within six years. In reply to this the 
plaintiff relies mainly on two points: First, that by the décision of the 
suprême couri in, ScoviUv. TkayëTf 105 U. S. 143, the statute did not be- 
gin to run until the liability of the défendants bècame fixed, or was at 
least approximately ascertained; and that, under the statute of New Jerr 
sey, the liability of the défendante was not fixed, because stockholders 
are only liable for unpaid subscriptions iu a sutn required to pay the 
debts of the company, and, oonsequentîy, that no cause of action accrued 
against them until it was made kûown to them that the paid capital was 
insufficient to satisfy the claina pf creditors, aad that they would be 
held to make good the deficiency. The facts in the case of ScoviU v, 
Thayer differ in some important respects from those set out in this bill, 
and I prefer, therefore, to décide this demurrer upon the second point 
urged by the plaintiff, which seems to me to be conclusive. 

Suits at law or in equity in the circuit court by creditors of a corpo- 
ration tQ enforce the liability of stockholders ùnder a state statute are» 
governed by the statute of limitations of the state, and a liability, to be 
enforceable, must be in compliance with the conditions applicable to it 
under the législative açts and judicial décisions of the state which créâtes 
,the corporation and imposes the lis^bility. Banhv. Francklyri, 120 U. S. 
747, 7 Sup. et. Rep. 757. This case, therefore, is governed by the Stat- 
ute of limitations of New Jersey, and the interprétation put upOn the 
ç^tùte by the highest court of the state. In CûwenHoven v. PreêhMers, 
44 N. J. Law, 232, Chief JusticeBEASLEY, following the cases of Bail- 
way v. Goode, 13 C. B. 826, and Bullard v. Bell,l Mason, 243, held that 
thé sfatUtb'ry lirûitation of six years for the bringîng of à suit under the 
lïéw Jersey statute was not applicable when the entire cause of action 
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avises ont of a statute, tbe rëason being that thé action is founded on the 
statute, and net on contract, and therefore rests upon a specialty. The 
statute reads: "Ail actions * * * founded upon any lending or con- 
tract without specialty * * * shall be comnienced and sued within 
six years next after flie cause of such action shall bave accrued, and not 
after." Révision N. J. 594. The cause of action in the presentcase being 
statutory, I tbiûk the court should follow the rule of construction laid 
down in CowmhirDm v. Freéholders. It follows that this cause of action 
is not barred by the statute of limitations, and that the demurrer should 
be overruled. Demurrer overruled. 



Pbake V. City of New Orléans. 
{Cirma Court, B. D. LouUiana. May 81, 1889.) 

1. MumciPAi. CoRPOEATioirB—FiscAi. Management— LiMiT oF Indebtbdnebsi 

In 1858 the législature of tjouisiana adopted a System of drainage f or th» 
city of New Orléans, the work to be controUed by commissioners, and the ex- 
peose tobëdefrayed by assessments on the land beneâted. ActLa. 1871, No. 
80, abolished theboards of commissioners and intrusted the control of the 
work to the.board of administrators of the city. The assessments coUected 
were to be used only as a drainage fand, and the expenses paid by warrants 
payable therefrom. A coustitutional amendment taking eSect January 1, 1875, 
prohîbited the city from increasing its indebtedness, but allowed the'increase 
of the debt of the drainage fund. Warrants to complainants were drawn oa 
the drainage fund after the adoption of said ameadment. Meld, that the city 
could not be made liable for the àmount of the warrants as a municipal cor- 
poration, for mismanagement of the drainage f und.whereby a déficit occurred, 
so as to increase its genei^al indebtedness. 

2. Same. 

The same rule applies to warrants issued for the purcnase of machinery an- 
thorized by act 1876, No. 16, wMch required payment to be made by warrants 
on the drainage fuod. 
8. Same. 

Nor would the city be liable on the theory tnat it had falsely held eut that 
there waa a fund available for thë payment of the warrants. 
4. Same. 

Failure to coUect the assessments and complète the drainage would not ren- 
der the city liable for the amount of the warrants wben it appears that the 
assessments had been uncollected by th'e commissioners, before the city took 
charge of the work, for 18 years, and that they were uocollectible without in- 
curring cost ecjual to thpir amount, and that the System of drainage was it- 
self so impracticable that failure to complète it was inévitable. 
6. Same— Bonds 

The city havingretired bonds issued on the drainage fund as authorized by 

act 1878, No. 78, and issued in lieu thereof its own bonds, it would be entitled 

to a crédit for the amount of which it had relieved the drainage fund, though 

the act required the bonds retired to be replaced by bonds payable ont of tn» 

. same fund. 

In Equity. Bill for account. 

R. De 'Qray and T. J. SeiMnea, for complainant. 
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CarîeUm Hunt, City Atty., White & Saunders, and Harry T. HaU, for 
defendan^. 

Before Pabdee and Billinqs, JJ. 

Per Cueiam. The complainant havîng obtained a judgment on the 
law side of the court against the city of New Orléans merely as trustée of 
the "drainage fund" upon certain warrants drawn by the city against 
that fund, has instituted this suit in equity against the city for an ac- 
COunting as trustée of the drainage fund. The cause is submitted for a 
final decree upon the pleadings and proofs. There are also exceptions 
to the conclusion reached by the master upon the law and the facts. 
Thèse involve the answers to the questions fundamental to a décision of 
the cause upon its merits, and therefore the matter before us is what 
judgment ought to be rendered upon the pleadings and the évidence. 
In the year 1858 the législature of Louisiana adopted a System of levee- 
ing and drainage in the p^rishesof Orléans, and JefFerson, to be efifected 
through several boards of district commissioners, and provided for rais- 
ing the necessary funds by authorizing the levy of a uniform assessraent 
or assessments upon the superficial or square foot of lands situate within 
the draining sections or districts. The législatures of 1859 and 1861 
eupplemented this act, but left the boards of commissioners unchanged. 
Thé ccâtimissioners for the several draining districts continued in office 
■until Aprïl, 1871, and some canals had been dug by tbem; but the ex- 
tent thereof is not shown. In this condition of affairs the législature 
passed act No. 30 of 1871, which abolished the boards of draining com- 
missioners, transferred to and subrogated the board of administrators of 
the city of New Orléans to ail the rîghts, powers, and facilities enjoyed 
by said commissioners, and directed, said administrators to collect the 
balance due of the assessments as shown by the books of the First and 
Second drainage districts, which assessments were confirmed and made 
exigible.. The board of administrators was also directed by the said act 
to mafce assessments of two mills per superficial foot on the lands in the 
Third draining district and such other lands as might be brought within 
the protection levées contemplated by the said act No. 30 of 1871; and 
said' board of administrators were directed to enforce and collect said as- 
sessments, and ail funds coUected were to be placed to the crédit of the 
Mississippi & Mexican Gulf Ship Canal Company, (the corporation that 
was to do |;he work undersaid act No. 30 of 1871,) and held as a fund 
to toe applied solely for the drainage of New Orléans and CarroUton. 
The ivrdth and the depth of thè canajs, asdug, ànd the protection levées, 
as built, under said act were to be measured by the city surveyor, tobe 
ceutified by him ; and the administrator of public accounts in the city 
'of New Orlèatoèj^on présentation tohim of said surveyor's certificate, was 
.i(îij4B^,w,)ii8j warrant on the adminisir,ator of finance in pay ment of said 
work at the raté of 60 cents per cubic yard for excavations mad«,Hand 
50 cents per cubic yard for levées built. The warrant thus drawn, it 
was made the duty of the administrator of financé to pay on ,pireseiîta- 
tion, in case there shoUld be any fundsin thé city treasury to Âe. cïedit 
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of the said Mississippi & Mexican Gulf Ship Canal Companyj but, should 
there not be sufBcient funds to pay, then said administrator of finance 
was required to indorse upon the same the date of présentation, after 
which date the said warrants w'ere to bear interest at the rate of 8 per 
cent, per annum until paid. 

The first question presented by the exceptions to the master's report, 
and by the case itself on the merits, is whether the city, as a municipal 
corporation,. is indebted to the drainage fund for an assessment to the 
amount of some $700,000; upon the public streets and public squares. 
The législature levied a tax upon a certain area, and by a subséquent 
act made the owners personally liable. It is difficult to conclude that 
the législature ever meant to subject public things to a lien for a ta,x, 
which of course would carry witïa it the right to foreclose the lien, and 
to sell the public thing. Again, it is difficult to see how the city of New 
Orléans, who is simpjy charged with the administration of a public 
thing, is an owner. As an original question, we should be inclined to 
hold that the assessment levied was intended by the législature to beput 
upon the property within the designated area, exclusive of the public 
streets and squares. On the other hand, the commissioners actuallyasr 
sessed the public streets and squares, and put down the city as ownér, 
apparently in accord with the yiews of the suprême court of the state, 
as expressed in Draining Co. Case, 11 La. Ann. 377, decided under the 
drainage act of 1835; and the législature thereafter (act No. 30 of 1871) 
af&rmed the assessments already made. This point need not be def- 
initely decided by us; as,,even if the city owed the amount of this as- 
sessment to the fund, it has, in our opinion, according to the proofs, 
much more than paid it. 

The second question we are called upon to décide is: Does the évidence 
establish any such neglect, or misapplication, or diversion in the city's 
administration of the drainage fund, as to make her liable as a munici- 
pal corporation? It is important to observe that it is admitted that 
early warrants drawn against the drainage fuijd, up to January 1, 1875^ 
had been fully paid and retired; that the constitutional provision pro- 
hibiting the city's debt from being increpsed in any manner whatever 
went into opération on that day; and that the complainant's warrants 
were drawn after that day. It has been urged that the contract of the 
Mississippi & Mexican Gulf Ship Canal Compa^ny under act No. 30 of 
1871, out of which the drainage warrants arose, could not be impaired 
by the constitutional amendment. This is conceded. But that contract 
stipulated only for the issue of warrants to be' drawn against the drain- 
age fund, and the constitutional amendment allows this. But this does 
not help the complainant. The prohibition of the constitution y/as 
against the city increasing her own debt. The provision of the amend- 
ment was to increase, as was désirable and proper, the debt of the drain- 
age fund. Thèse warrants, being ontheir face, and in express terpis, 
payable only from the drainage fund, and h^ving been issued, and as 
ail implied, for work done subséquent to the amendment, the original 
or subséquent takers of the warrants took tbem with the inhibition of 



fSÈ B'EDKEAL UEPOKrER, VoL 38. ' 

thë conetîtution stamped npon them, and they caiïKôt-, either by the or- 
derS bf thè* city ofBcials or in any Other way, be permitted to increase 
thecityVoWn débt.' 

It wd,^ àlso' uïged that a portion bf thèse warrants^ viz., upwards of 
$300,000 of them, was for the purchase price of thë machinery and con- 
tl-aet, which the ' législature au thorized the city to buy, as provided in 
act No; 16' of 18.76. The answer to this argument is that, while the 
city Wàfr by the -législature required to buy, it was required to pay in 
warràntis'ftgàinst Ihe drainage fund. This class of warrants was placed, 
theréfore, by the législature in precisely the same category as the other 
drainage warrants îssued for work. The holders of them were as farfrom 
having a olaim àgainst the city as were the holders of the other warrants 
against ûié fund;' and with référence to both classes of warrants no rights 
could spring ïip which woùld increase the debt of the city of New Or- 
léans to the holders of either class of warrants. This view would, in our 
opinion, be Cènclûâive upon this question, even if it had been established 
that thé city hàd violated any of its duties as trustée. 

It is alsb urged by the solicitors of the complainarit that there is an 
éitjuity in favbr of thecomplainant, which approaches that of a holder of 
purely negbtiable security, in that there was a holding eut on her part 
that there was a fund, whèn there was none available. We think the 
facts of thé càse show that the city, under législative mandate, issued 
the warraiits against a fùnd creatèd by the législature, and entirély sepa- 
rate from her own fundsi This the warrants disclostd in the plainest 
terms. Thferewas no guaranty askedj nor given, nor implied. The 
right wàs thàt of being paid out of a particular fund, which was. created 
and disposed of by the législature. Hence there catt be no enlargement 
of the rights of the holder beyond that expressed in thei instrument. 

Nor db'we find in the record évidence of négligence on the part of the 
city which shbuld be treated as waste, or create any charge beyond that 
upon the fund. The two grounds upon which this charge is sought to 
be maintained' are (1) failure on the part of the défendant to collect the 
assessments, and (2) failure on its part to push on the work of drainage, 
whereby the lahds subject to thé tax would hâve been rendered valuable 
enough to hftve paid the împosed tax. As to failure to colléct, when 
thèse assessments were handed over to the city to collect, they had been 
assessed 18 yëars, ànd for that period had been in the hands of commis- 
Bioners cfeated expressly for the conduct of the drainage System, and 
'with no other business. If such bureaus had failed to collect for auch a 
period, the inference is strongly forced upon uâ that the assessments 
'Were'ëûbstantiaUy uncoUectible, especially by a municipal corporation, 
hersélf crushéd by debts. This is corroborated by the outcome of the 
mawdan).«s probeëdings taken by Van Orden, transférée of the company; 
ahd as wârrant^holder, to compel thé city to issue writs oi fieri fadas 
against the. owhers in 1876. T6 the application for that writ the city 
answered that fhe cost of the prbeeeding would e^iial, in her opinion, 
the atiioUnt realized. The resuit showed her estimate to be riearly cor- 
rect," for the cost of the 125 writs selécted by the warrant-holders — and 
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therefore presinnably the beat for. the purpose — was $34,000, and, the 
amount coUected under them only. $36,000. 

Whatever else we hâve been impressed with upon this ground pf com- 
plaint bas equal force when cgnsidered witb référence to the second 
ground of alleged fault on the part of the city, — failure to complète the 
System of projected drainage. In our opinion, the failure to collect and 
the failure to complète were due to the System of drainage as created and 
modified by the législature, and would hâve occurred no matter who had 
been charged with its exécution. A brief statement of the leading feat- 
ures of the original scheme of the législature, and its subséquent inodifi- 
cations, will, we think, denionstrate this. The tax was arbitrarily lev- 
ied upon each square foot of the district at a uniform rate without any 
regard to the value of the land. This, taken in connection with another 
provision, that no land should be sold for taxes unless the price it 
brought should be equal to the tax levied, rendered the collection of a 
large portion of the tax a sheer impossibility, as the land was worth 
less than the tax. It is urged by the complainant's solicitors that the 
completion of the System would hâve raised the value of the submerged 
lands, but this conclusion must rest upon the premise that those who 
were to do the work of draining would be willing to look for payment to 
a tax to be coUected out of submerged lands, which had not sufficient 
value to pay the imposed assessment. Then it is to be observed that 
the availability of thèse drainage assessments was still further diminished 
by the act of the législature which stripped the, assessment of ail connec- 
tion with the owner, leaving no resource except against the land taxed; 
and the suprejne court of the state held that land should not be subject . 
to any assessment which had received no beneût. 

A final embarrassment, which any trustée would hâve found difiicult 
to overcpme, should be mentioned, viz., that by the act No. 30. of 1871 
the législature selected a contractor, and fixed the rate per cubic foot to 
be paid for excavations at within 15 cents of three times the original es- 
tiraate for the work; and, though the System was less than -two-thirâs 

! compleited, the amount of e?:cavation in cubic feet, as determined by the 
proper authority selected by the législature, was double that upoi» which 
the assessments were calculated. It may be àddçd that the city was en- 
tirely without means to prosecute the work to completion. She was 
prohibited by the constitution from in any manner or form increasing 
her debt. The drainage funds were, as shown herein, inadéquate and 

. upcQllectible, ^nd already burdened with a debt of over $600,000 on ac- 
count of drainage warrants outstanding. In short, the System of df ainàge 
bas remained incomplète, and bas failed, because it was an unwise and 
inadéquate systein, where èvery motive springitig from human cupidity 
was against its success, and where provision originally inadequftté:wa3 
consTiined by extortionate priées established by the législature itself. 
There a,r^'âëvèral charges, amounting to about $100,000, jvhiéK it is 

4 urged the city illegally aUowed and paid ont of the fund. That fqr the 
Serviées of Roselius & Philips Was clearly a charge upon the fakid, for 

' it waà foi- thëisàving of the éùtii^è fuhd. That for the çlerks seIèQ#d by 
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Van Orden was împosed by the very act of transfer to th« city, was pub- 
licly record ed, and was as well known and as subject to opposition in 
the courts by the warrant-holders as to résistance froni the city, and was 
in goqd faith intended for the benefit of the trust fund. We think the 
payment for légal services to the then city attorney was an error, and 
would perhaps make the city liable for that amount, — some $14,000. 
This itym would then fall into the same class as the assessments upou 
the public streets, etc. 

There remains to be considered how much the city bas paid out for 
the fund by taking up warrants outstanding against it and substituting 
her own absolute obligations. According to the master's report, the city 
retired $1,600,000 of the drainage warrants, and gave therefor her own 
absolute 7 per cent. 50-year bonds. ] She did this under the act 73 of 
1872. If, as we think, that act required her to issue bonds of the same 
ténor as the warrants which she took up, i. e., payable out of the fund, 
then the case would be that of a trustée who, by error, had paid out money, 
or issued sëcurilies for the benefit of the estate of the cestui que trmt, in 
which case she would be credited with the amount to the extent of which 
she had relieved the fund. On the other hand, if the législature meant 
to bave the city issue its own bonds, it then becotnes a question of légis- 
lative intent as to how the forced assura ption should be treated. Refer- 
ring to the act, We find the bonds were to be marked "Drainage Séries;" 
were to be paid out of the drainage fund after the payment of the war- 
rants; and that no other provision whatever wâs made for retiring or 
paying the principal. We think it clear that bonds thusto be issued 
by a trustée, éven if they were intended to be absolu tely her own, and 
thus to be paid, were intended to be charged against the fund, and that 
the city is a creditor to that extent of the fund. This would leave the city 
a creditor against the fund to the amount of $1,600,000, and if we should 
oonsider her a debtor to the fund to the amount of the assessments on the 
public streets and squares, and for the $14,000 paid tô the city attorney, 
in the aggregate to the amount of $714,000, it would still leave a balance 
in her favor of nearly $800,000. Let the report of the master be amended 
80 as to conform to this opinion, and, upon that being done, let the biil 
be dismissed at the cost of complainant. 



Easton et al. v. Houston & T. C. Ry, Co. et al., (Pollman Palacb 
Cae Cd., Intervenor.) 

^ (Oireuit Court, E. D. Texas. May 21, 1989.) 

1. RBCBrVEBS— LlABIIilTT ON COTBNANTS OP InSOLVBNT. 

Where receivers of a railroad company, under an order of court authoriz- 
Ing them to take cbarge of ail the company's property of every description, 
including leases, carry on the road, and haVe the use and benefit of certain 
' Weeping-cars, with knowledge of the terms of a lease under which the cars 
. iwere held and used by the company, they become the assignées of the Com- 
pany, aod are bound to perf orm its covenants aa to the care and return of 
the leased cars. 



BA6T0N V. HOUSTON & T. C. HY. CO. 785 

a. Samb— Intbebst. , . . . , 

Interest will not be allowed on the sum to which tne car company is entitled 
as damages under the terms of the lease. 

In Equity. On exceptions to master's report in the matter of the in- 
tervention of Pullman Palace Car Co. 
Percy Robert», for intervenor. 
Farrar, Jonas & KruUschnitt, for receivers. 

Paedee, J. The spécial master, among other things, reports in this 
case: 

"On the 12th of December, 1871, the Houston & Texas Central Bailway 
Company, the défendant in this case, entered into a written contract, above 
reterred to, with tlie Pullman Palace Car Company, an Illinois corporation, 
in which, among other things, it was agreed that for the mutual beneflt of 
the contracting parties the car company would furnish to the railway com- 
pany a number of new and improved drawing-room and sleeping cars, suffl- 
cient to meet the demanda of travel over said railroad; the contract to be op- 
erated for 15 years f rom its date, unless sooner dissolved for cause, as thereia 
provided. Thf car company undertook to keep in good repair, and renew, as 
might be required, the carpets, bedding, and upholstery of said cars, except 
such repairs and reriewal as might become necessary from ihjury to the cars 
by accident or casualty. The railway company undertook to repair ail dam- 
ages to the cars occasioned by accident or casualty, and al se at its own ex- 
pense furnish fuel for said cars, and material for the lights, and shall wash 
and clean said-cars, and shall also keep said cars in good order and repair, iu- 
clading renewal of wom-out parts, and ail things appertaining to Said cars, 
necessary to keep them in first-class condition. The contract does not pro- 
vide for the payment of any rent or hire by the railway company for the use 
of the cars, the considération between the parties being, in substance, that 
the one should furnish, and the other hâve or transport, them; the car com- 
pany having the riglit to sell the privilèges of the car, While the railway com- 
pany, by their use, were enabled to afford better accommodations to such of 
the traveling public as desired to avail themselves of such advantages. Un- 
der this contract tlie car company furnished the railway company three sleep- 
ing-cars, — the 'Houston,' the • Preston, ' i and the 'San Jacinto,' — which 
cars were in possession of, and being operated by, the railway company on 
the 24th day of Pebruary, 1885. On the 24th of Tebruary, 1885, the prop- 
erty of said railway company passed into the custody of Messrs. Benjamin G. 
Olarke and Oharles Diliingham, receivers, under an order of this court, of 
date the 2Gth of that month, entered in equity suit No. 185 on the docket of 
that court, entitled ' The Southern Deeelopment Company v. The Houston 
<& Texas Central Kailway Company.' The cars passed into the possession 
of said receivers on that date, and were operated by them as before they had 
been operated by the railway company, until the lOth July, 1886, when said 
receivers transferred the possession of said eais to their successors in oâSce, 
Easton, Rintoul, and Diliingham, the receivers in this cause, and the défend- 
ants in this intervention, who continued to use and operate the cars as before 
they had been used and operated, until the termitiation of said contract, De- 
cember 12, 1871. The receivers in said suit No. 185, Clarke and Diliingham, 
were informed at or about the time in December, 1885, they took possession 
of the cars referred to, that they were held and being operated by the railway 
company under tlie aforementioned contract, and the receivers in this cause 
had like notice and knowledge; but the receivers in neither of said causes 
v.38F.no.lO— 50 
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made any contract or agreement with the car company, except such, if any, 
as arises from the continued use by them of the cars with the knowledge of 
the contract. It is alleged in the pétition that on the 5th of October, 1886, 
the contract of December 12, 1871, was changed by oral agreement between 
the car company, and the défendants herein, so as to provide that thereal ter 
the car company would keep the cars in repair, and the défendant receivers 
wotild put them in good repair beforè they delivered them to the car company, 
to be by it kept in repair under the alleged oral agreement; and, further, that 
the amount necessary to put them in sUch repair should be determined by ex- 
perts mutually agreed upon, which amount should be paid by such receivers. 
' There is no évidence in support of thèse allégations. As the case is presented, 
the said cars 'Houston,' «Prèston,' and • San Jacinto ' passed into the pos- 
session of said receivers, Clarke and Dillingham, subject to the contract afore- 
said between the car company and the railway company, in which it was pro- 
vided, among other thiugs, that the railway company would keep sàid cars la 
good order and , repair, including renewal of worn-out parts, and ail things 
appertaining to said cars, necessary to keep them in ârst-class condition. 
This contract was known to said receivers when they took possession of the 
cars, and was known to their successors, the p^esisnt receivers, and défend- 
ants herein, when the. cars passed into their hands; and I am of opinion, and 
so flnd, that the continued use by said receivers of said cars, under thèse cir- 
cumstances, was, in légal contemplation, an adoption by them of the contract, 
and rendered the défendants in this siiit liable to the car company under the 
above-quoted terms of the contract, without regard to the condition of the 
cars when reoeivediby them. , 

"It is agreed between the parties, and I therefore flnd the facts so to be, 
that at the expiration of the termof said contract the said sleepers were in- 
spected by experts appointed by said receivers and by tlje Pullman Palace Car 
Company, and thafcit was found by the said experts that it would cost-the 
sum of seven thousand one hundred and seventy-two and flfty-flve one hun- 
dredths dollars to place the said tbree sleepers in the same condition as they 
were in at the tim? they were assigned tothe said Houston & Texas Central 
Bailway Company on their said contract, and that the amount found by said 
experts correctly states the cost of said repair. It is furtlier agreed between 
the parties to this suit that the damages to the cars gecessitating the repairs 
determined by the experts, if apportioned between the railway company, re- 
ceivers Clarke and Dillingham, and receivers Eastou, Bintoul, and Dilling- 
ham, would be as folio ws: 

CAB 'HOBSTON.' 

Houston & Texas Central Railway Company, - - $1,558 80 

Clarke and Dillingham, - - - - • 997 60 

Easton, Riutoul, and Dillingham, - - - • 187 10 



$2,743 40 



CAB 'PKESTON.' 

Hou8ton.& Texas Central Eailway Company, - - 81,485 36 

Clarke and Dillingham^ - 7 - ^ . 997 50 

Easton, Bintoul, and Dillingham, . , . 178 29 



62,661 15 



OAE ' SAN JAOINTO.' 

Houston & Texas Central Railway Company, - . $1,031 25 

Easton and Rintoul, - : . . : ;• - 660 00 

Eustou, Bintoul, and Dillingham* • • • • 123 75 

$1,815 00 



EAStON- ». H008TON & T. C. BY. CO. 787 

" The contract in évidence required the car company to furnish new cars to 
the rail way company, to be in élégance and comfortsatisfactoryto the gênerai 
sitperintendent of that company. The experts found that it would cost seven 
thousand one hundred and seventy-two and flfty-flve one-bundredths dollars 
to place them in the same condition they were in at the time they were as- 
signed to the railway companyi The contract required tlie railway company 
to « keep the cars in good order and repair, inclnding the renewal ol worn-out 
parts, and ail things appertaining to said cars, necessary to keep them in first- 
class condition.' The contract did not require that the cars should be returned 
to the Pullman Palace Car Company in the same condition as when they went 
into the hands of the railway company under the contract of 1871. I flnd that 
the obligation to keep the cars in good order, repair, flrst-class condition, etc., 
notwithstanding the proviso as to the removal of worn-out parts, etc., does 
not mean that the cars shall at the termination of the contract be in the same 
condition as when assigned to the railway company. Thus construing tlie 
contract in the évidence, I flnd no évidence by wbich to détermine what 
amount waa necessary to place the cars in flrst-class condition, and it was to 
do this. and nothing more, that the défendants were bound. The évidence 
only establishes what amount was necessary to place them in the same condi- 
tion as when neiv, — some 14 years prior to the termination of the contract. 
If it be held that the amount determined by the experts as necessary to place 
the cars in the same condition that they were at the time they were assigned 
to the railway company should be construed to mean that such amount was 
necessary to place them in flrst-class condition, then I recommend tliat an or- 
der be entered in this cause that the receiver Mr. Charles Dillingham do pay 
the intervenor, the Pullman Palace Car Company, the sum of seven thousand 
one hundred and seventy-two and fifty-flve one-hundredths dollars. The in- 
tervenor prays for interest; but it does not appear when said sum was ex- 
pended, and I flnd that interest cannot be taxed, except from that date. I 
am of the opinion, and so Bnd, that the évidence in this cause does not show 
what amount of money was necessary to place the said cars • Houston,' • Pres- 
ton,' and 'San Jacinto' in flrst-class condition, as required by ihe contract 
between the railway company and the Pullman Company, and that therefore 
petitioner, upon whom rests the bUrden of not only establishing its rights of 
recovery, but likewise the amount of such recovery, has not shown such facts 
as enables the court to render a money ed decree under the allégations of its 
pétition, and therefore it cannot recover in this action." 

The intervenor has filed exceptions to this master's report: First, to 
the conclusion of the said master, that the costs and expansés of putting 
the cars "Houston," "Preston," and "San Jacinto" in first-class condition, 
after the termination of the lease of those cars by the railway company, 
is not shown by the évidence; second, to the conclusion of the master 
that no interest is due the intervenor. Thereupon,' the following agree- 
ment was madé between the parties; 

"It is agreed by the undersigned that the amount due the Pullman Com- 
pany to be pa.d by the receivers is, as shown by the estimate of the experts, 
$7,172.55, provided the court shoulil decree that the contention of the Pull- 
man Palace Car Company as to the liability of the receivers is weil founded. 
If, on the othér hand, it is found by the court that the receivers are llable, as 
they contend, only ior the repairs made necessary by their use of the cars, tlien 
it is agreed that the sUm due the Pullman Palace Car Company by the receiv- 
ers, as shoWuby the estimate, is $8,096.74." 

Upon thèse exceptions and this agreement the case is submi tted , The 
éffect of the agreement is to présent to the court the single question 
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whether the receivers, having taken possession of the cars referred to un- 
der the several orders in that behalf made by tins court in this case, and 
having opéra ted them with full knowledge of the contract of lease, and 
the burdens assumed by the railway company are bound by the terms 
of said lease as assignées of the railway company. On this question 
the master bas reported that — 

"The continued use by the receivers of said cars, under the circumstances, 
was, in légal contemplation, an adoption by them of the contract, and ren- 
del-ed the défendant in this suit liable to the car company, under the above- 
quoted terms of the contract, without regard to the condition of the cars when 
recel ved by them," 

The orders of the court appointing Clarke and Dillingham, and. after- 
wards Easton, Rintoul, and Dillingham, receivers of the Houston & Texas 
Central Railway Company authoriae and direct them as foUows: 

"To take possession of the money and assets, real and personal, road-bed, 
road, iron, ties.lands, rights of way, rolling-stock, leases; franchises, and ail 
other rigiits bf property whatsoever of the said Houston & Texas Central 
nailway Compahy, wherever the same may be found; with power to manage, 
control, and éJcerciSe ail the franchises whatsoever of the said railway com- 
pany, * * * and in the meantime, and until another order of this court 
be renderèd, torun, operate, and manage the rail ways. of the said défendant 
raihviiy company, and to manage and control ail of the said property and af- 
îairs of the said défendant railway company." 

Hère is authority — almost express authority— for the receivers to 
take possession of the lease between the intervenor and the railway com- 
pany, and to run, operate, and manage the cars furnîshed by the inter- 
venor undér the said lease. Under this authority, the receivers, with 
full knowledge of the obligations of the railway company, and the con- 
dition of the prpperty furnished thereunder, did take possession of the 
lease and leased property, and operated the same, enjoying ail the ad- 
vantages thereof, and aU for the benefit of the trust fund. It would seem 
that, under this state of facts, the receivers, fuUy authorized thereto, be- 
came the assignées of the railway company, and thereby legally and eq- 
• «itably obligated themselves to perform the several covenants undertaken 
by the company as to the care and return of the leased property. The 
lease in question was an entirety; of necessity an assigntoent or assump- 
tion thereof was of the whole, and not of any particular part. For ad- 
judicated cases in point, seeWoodruff v. RaUroad Qo., 93. N. Y.. 619; 
Dorrance v. Jones ^ 27 Ala. 630; Pugsky v. Aikin j 11 N. Y. 494; Sutliff 
V. Atwood, 15 Ohio St. 186; and People y. Dudley, 58. N. Y. 323. On 
rights, powers, aind duties of receivers in regard to con tracts, see Beach, 
Rec. §§ 249; 257, 361, 363, and cases there eited. The demand of the 
intervenor is for damages against the receivers foi* non-compliance with 
.their assumed contract. By the agreeinent, on Which the case is'now 
heard and decidçd^ the amqunt of damages, in case the court sh.all de- 
cree the interyenor's contention well-founded, is fixedat $7,172.50,, In 
this State of the case the court does not feel warranted in adding to^ the 
agreed damages fUrther damages in the shape of interest. A deçree will 
ibe.eBtered.austaiOingth§ çx<5eptio,nsJ.o the rej)ortof the, sgécialj master 
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and in favor of the intervenor, directing Mr. Charles Dillingham, re- 
cel ver of the Houston & Texas Central Railway Company, to pay to in- 
tervenor, in satisfaction of bis damages as aforesaid, thesum of 17,172.55, 
and for ail costs. 



WiLSON V. Fine. 
(DUiriet Covrt, D. Oregon. May 20, 1889.) 

1. Bjectmeint— Mat bu Maintained on Phiob Possession. 

Prior possession of real property is a sufflcientlegal estate therelp to enable 
a liarty to maintain ejectment in tljis court for the recovery of the possession 
' of the same from an intruder. 

2, Same— JuRisDicTioN op Pbdkkal Coukts. 

An action to recover the possession of real property is none the less an ac- 
tion at law becàuse the législature of the state wherein the property is pituate 
has providéd that the same mày be maintained, as against an intruder, on the 
certiflcate of a règister and receiver, or other évidence of title to, or interest 
in thp premises, short of a patent from the United States: and under section 
914 of t^e Hevised Statutes the same may be maintained in the national court 
sitting in such State. 

8. Sbbvicb of Summons — Copt of Complaint. 

A copy of a complaint served with the summons, is sufflcient, although the 
subscription of the attotnéy thereto, is omitted. 

{Syllabus hy the Court.) 

At Law. Od démarrer to amended complaint. 
Action by Henry C. Wilson against N. Fine, to recover possession of 
real propertyi. 

CÂarfes J5. JJeflmgfer, for plaintifif. 
Albert H. Tanner, for défendant. 

Deady, J. This action is brought to recover possession of the N. W. 
J of section 17, in township 36 N., of range 25 E., and situate in Lafee 
county. Or. 

It was commenced on February 27, 1889, and on April 5th the de- 
fendant appeared specially, and moved to set aside the service of the 
summons, because he had not been served with a copy of the complaint, 
as required by section 55 of the Compilation of 1887, which provides: 

"ïhe summons shall be served by. delivering a copy thereof, togetlier with 
à copy of thé complaint, prepared and certifled by the plaintifif • * * or 
by the çounty clerk." 

On the hearing of the motion it appeared that the défendant had been 
eerved with what purported to be a copy of the complaint, prepared and 
■certilied by the clerk of this court, which did not contain the subscrip- 
tion of the plaihtiff or bis attorney. 

The court denied the motion, saying that, as a copy was only required 
"tô be served for the purpose of apprisiiig the défendant of the nature 
And particulars of the cause of action against hijn, the subscription of 
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the complaint by the plaintiff or his attorney, is, for such purpose, not 
a material part of the complaiht. 

On May 6, 1889, an amended complaint was filed, from wliich it ap- 
pears that the plaintiff is a citizen of California and the défendant ofOre- 
gon; that the premises were "duly certified by final certificate to one G. 
C. Alexander, by the proper officers of the land department of the United 
States under the homestead laws of the same;" that thereafter the said 
Alexander duly conveyed the same to the plaintiff, who "is now the 
owner in fee-simple" of the premises, and entitled to the possession 
thereof; that about January 1, 1889, the plaintiff was in possession of 
the premises as such owner, when " the défendant unlawfully and with 
force eqtered upon the same, and ejeçted the plaintiff therefrom, and bas 
ever sihce wrongfully withheld the possession thereof from the plaintiff." 

To this complaint the défendant demurs, for that the same "does not 
state facts suflScient to constitute a cause of action." 

On the argument the only point made in support of the demurrer waa 
that it appears from the complaint the plaintiff bas not the légal title to 
the premises, the same being presumably in the United States, and there- 
forè cannot main tain this action toroco ver possession of the same; citing 
Langdon v. Sherwood, 124 Û. S. 74, 8 Sup. Ct. Rep. 429, and casea there 
referred to. 

In reply, counsel for the plaintiff contends that an action to recover 
the possession of real property may be maintained on a prior possession 
against a mère intruder or trespasser, such as the défendant appears to 
be; citing Chriaty v. Scott, 14 How. 282, and cases there referred to. 

In the case cited by counsej for the demurrer the plaintiff sought to 
maintain ejectment for certain lands in Nebraska as the mère assignée of 
a certificate of purchase of the same, issued by the local land-ofBcers at 
Omaha. It does not appear that be had eyer been in the possession of 
the premises, or been disseised thereof. 

By the law of Nebraska such certificate is made équivalent to a patent 
as proof of title against any one but the holder of the patent. But, not- 
withstanding this, the court held that ejectment cannot be maintained 
in the courts of the United States for the possession of lands in that state 
or elsewhere on such évidence. 

In support of this conclusion the court cited Bagmll v. Brodeiick, 13 
Pet. 436; Fenn v. Bolme, 21 How. 481; Hooper v. Scheîmer, 23 How. 
235; and Fostery. Mm-a, 98 U. S. 425. 

In Bagnéll v. Brodmck,-~-a. case which came up from Missouri, where 
the législature had enacted that ejectment might be maintained on a New 
Madrid location, — the court beld that the holder of a patent from the 
United States could maintain ejectnaçnt in the courts of the United States 
against an occupant claiming under'such location. 

The eflfect of this decisioh is simply that, in ejectment, the party hav- 
ing the highest évidence of the légal title must prevail, — that the patent 
of the United States, as évidence of title, was superîor to that of thé lo- 
cation; and upon this. point there can be but one opinion. The court 
divided on the question whèther BagneU, the occupant under the New 
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Madrid location^ could show in tbe action at law that the patent was is- 
sued to another in fraud of his rights, the majority holding that he could 
not. ' Yet Mr. Justice Catron, in speaking for the majority, said : 

"Nor do we doUbt the power of the States to pass laws authorizing'pur- 
chasers of lands from the United States to prosecute actions of ejectment upon 
certiflcates of purchase against trespassers on the lands purchased; but we 
deny that the stateis hâve any power to déclare certiflcates of purchase of equal 
dignity with a patent. Congress alone can giye them such eSect." 

Ferm v. Hdme was an action brought on a New Madrid location, which 
had neither been surveyed nor approved. 

Hooper v. ScAeimer was an action brought on an entry with the register 
and receiver to recbver possession of certain lots in Little Kock, Ark., 
which the state had declared was sufficient évidence of title to support 
ejectment. The défendant claimed under a patent from the United 
States, which, appearing valid on ils face, the court held could not be 
contradicted or overcome by évidence aKtmde, and must therefore pre- 
vail against the certificate of purchase. 

In delivering the opinion of the court in the ktter case, Mr. Justice 
Catron said that ejectment cannot be maintained in the national courts 
against "a défendant in possession" on an entry made with a register 
and receiver; and Mr. Justice Daniel said, in Fenn v. Hdme, without 
qualification, that the plaintiff in ejectment cannot recover in ejectment 
without the légal title,-^the complète title. He seems to hâve labored 
under the impression that to allow the action to be maintained without 
■ such title wduld in some wày destroy the distinction between actions at 
law and suits in iequity,i contrary to the constitution and laws of the 
United StôtcB. But in this ho was certainly mistaken. 

Foster v. Myramas an action brought by a person claiming title to the 
Mission San: Jtian Capistrano under a patent from the United States, to 
recover possession of the same from parties who claimed under a con- 
firmed Mexican grant, on which a patent had not been issued. 

The court simply héld that the légal title, as evidenced by the pat- 
ent, must prevail, and, if there were any equities in the case, they could 
only be considered on the equity side of the court. 

Now, there is neither décision nor dictuni, unless it be that of Mr. Jus- 
tice Daniel, in any of thèse cases against the right to maintain ejectment 
in any common-law court, state or national, on a prior possession , against 
a mère intruder or trespasser, whether such possession is claimed or held 
in pursuance of à purchatee from the United States, on which a patent 
has not yét issued, or otherwîse. 

Nor can I see, (and I say it with due déférence,) if a state provides 
that ejeetment— an action atlaw to recover the possession of real property 
Wrongfully withheld from the plaintifiF therein — may be maintained on 
'any evidéiice of title to or interest in the preûiises from mère prior pos- 
session, to a patent under the seal of the United States, which shows a 
présent right iù the plaintiff to the possession, as against the défendant, 
ihow the character of the action is thereby changea, or confounded or 
blended with a suit in equity. 
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A n action at law îs the acknowledged remedy for the recovery of the pos- 
session of real property wrongfully withheld from the plaintiff, or to re- 
cover damages for a trespass thereon; while a suit in equity is the proper 
reirtedy to compel a conveyance thereof, when wrongfully refused, or to 
establish or enforce a trust therein. If the législature provides that the 
former may be maintained -on any interest in the premises or right thereto 
short of the strict légal title, from which it appears that the plaintiff is 
legally entitled to the possession, as against the défendant, it is none the 
less an action at law, and in no sensé a suit in equity. It is still a lé- 
gal remedy for the rèdress of a wrong to a légal right,— the right of pos- 
session. And under section 914 of the Revised Statutes, which conforms 
"the practice, pleadings, and modes of proceeding" in such cases in the 
national courts to those in the state courts, "as near as may be," such 
state law will furnish the test of when and by whom such an action can 
be maintained. 

Of course, the state cannot say, even in its own courts, that a mère 
entry or certificate of purchase shaU prevail as évidence of title over a 
patent valid on its fece. Such a law would, in my judgment, interfère 
with the exercise of the power to dispose of the public lands in an or- 
derly and effective manner. But the state may provide, as Mr. Justice 
McLean says in his dissenting opinion in BagneU v. Brodmck, 13 Pet. 
453, that it may be shown in such case that the patent was fraudu- 
lently obtained, and is therefore nuU and void. 

But this digression has already gone quitç far enough. 

The question in this case is simply this: Can egectment be maintained 
in this court on a prior possession against an intruder or trespasser? 

The law of the state is (section 316, Comp. 1887) that "any person 
who has a légal estate in real property, and a présent right to the pos- 
session thereof, may recover such possession, with damages for with- 
holding the same, by an action at law." This is substantially the 
common^law action of ejectment, minus its once useful fictions; and, as 
I understand the law, is, by virtue of section 914 of the Revised Stat- 
utes, the rule of procédure in this court. 

Possession or actual occupation of real property is in some degree a 
title to or estate therein. Blackstone, in his considération of the titles 
to land, gives " naked possession " as th&first. 2 Bl. Comm. 195. And 
possession by the vendor is a sufficient interest in lands to carry the 
covenants in his deed to his assignée. Fielda v. Squîres, 1 Deady, 388, 
and the cases there cited. 2 Washb. Real Prop. 493. 

In Whitney v, Wright, 15 Wend. 179, it was held in the language of 
the syllabus: 

*' A prier possession is sufficient to entitle a party to recover in an action of 
ejectment against a mère inUuder or wrong-doer, or a person subsequently 
entering without lawful rigtit, if the action * * * be brought within a 
reasonabletiino." 

In Jackson v. RaUway Corp., 1 Oush. 575, it is said that— 

"If A. entera on the land of B., and takea possession, and afterwards Ci en- 
tera on A. and dispusesses him, A. may well maintain an action against C. to 
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recover possession, although his entry on B. was without right, and tortious; 
lor mère possession is a good title against a stranger having no title." 

In Christy v. Scott, 14 How. 282, the suprême court held in the lan- 
guage of the syllabus: 

"A mère intruder cannot enter upon a person seised, eject him, and, when 
fiued, question his title, or set up an outstanding title in another. Tlie prior 
peaceable possession of tlie plaintifE is enough to enable him to recover in 
ejectment against one having no title." 

The case came up from Texas. The plaintiif alleged that he was seised 
— po8sessed^-of certain real property, and that the défendant forcibly 
ejected him therefrom , and kept him eut of possession. The défendant 
answered that the plaintiff claimed under a certain grant, which he al- 
leged was illégal. On demurrer, the court held this to be no défense to 
the action. 

In disposing of the question^ Mr. Justice Cdetis, who delivered the 
opinion of the court, said: 

" According to the settled principles of the common law, this is not a dé- 
fense to ttie action. The plaintifE says he was seised in fee, and the défend- 
ant ejected him from the possession. The défendant, not denying this, an- 
awers that if the plaintiff had any paper title, it was under a certain grant 
which was not valid. He shows no title whatever in himself. fiut a mère 
intruder cannot enter on a person actually seised, and eject him, and then 
question his title, or set up an outstanding. title in another. The maxim that 
the plaintiff must recover on the strength of his own title, and not on the 
weaknéssof the defendant's, is applicable to ail actions for the recovery of 
property. But if the plaintiff had actual prior possession, of the land, this is 
strong enough to enable him to recover it from a mère trespasser, who entered 
without any title." • 

The seizure or possession of the plaintiff in this case is not that of a 
mère squatter or temporary occupant of the public lands. He is the 
Vendée and assignée of a recognized settler on the premises under the 
homestead law of the United States, to whom an officiai certificate was 
issued to the eflfect that he had complied with the law, and was entitled 
to a patent. The plaintiff is the bénéficiai owner ofthe property ^ and 
was in the possession of the same when the défendant entered without 
title or right. 

Such a possession is sufficient, according to the rules of the common 
law and the statute of this state governing the procédure in this court, to 
enable the plaintiff to maintain this action against an intruder, as this 
défendant appears to be. Indeed, it would bé a serions reproach to the 
administration of justice, if a citizen of another state was without rem- 
edy in this court for such a barefaced trespass and trrong. 

The demurrer is overruled. 
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Servis ti. Marsh. 
{Œreuît Court, N. D. Illinois. May 25, 1889.) 

1. BSCAPB— TJNITBiD STATBS MAKSHAI-B. 

Tbe common-law rule tbàt a sherifl is liable to a judgment creditor to the 
amount of the judgment, for a volùntary escape of the défendant, whb is in 
the sheriff's custody under cap. ad sat., which is of force ih Illinois, is appli- 
cable to United States marshals for that state 
3. Samb — Dbputibs. 

Where the prisoner is in cnstody of a deputy-marshal, by direction of the 
marshal, an escape by consent of the deputy is within the rule. 

8. SaMB— StniHENDEB. 

It is no défense to an action ag^inst the marshal for such escape that the 
prisoner, aftbr escapirig, voluntarily surrendered, aind that plaintiff thereafter 
paid for his keeping, where it appears that plaintiff did not then know of the 
escape. 

At Law. Case submitted on agreed statement. 
. This case was submitted for triai before the court upon the following 
stipulation offacts: 

For the purpose of obvlating tMe delay and trouble of bringing witnesses 
into court, It is bereby mutually stipulated and agfeed by and between the 
parties to Ihis Suit, through their respective attorneys, that the following 
statement of fàcts is to be taken aadconsidered by the court as agreed upon 
for the détermination of this case: ' . 

(1) That on Àpril 15, A. D. 1884, In the circuit court of the United States 
for the Northern district of Illinois, the plaintifiE recovered a judgment in an 
action for a tort against H. M. Byanv Charles A. Harper, and Horace N. Har- 
ris for $3,498 damages and $57.10 costs, and that the same bas never been re- 
versed, set aside, or paid in whole or in part. 

(2) That a writ of capias ad satisfaciendum was duly issued put of said 
court on said judgment by the clérk Of sàid court, undèr seàl, September 15, 
1885, and on the same day said writ was delivered to the said défendant, then 
United States marshal for the Northern district of lUiiiois, to be executed by 
bim accordjng to law. 

(8) That on the 15th day of September, A. D. 1885, the défendant, as 
United States marshal, received.the said writ, and on tiie ISth and 19th days 
of the same month executed the said writ according to law and the command 
therein by taking and arresting the said Charles A. Harper and said Horace 
N. Harris, reapectivefy, and delivering them into the jail of Cook county, into 
the custody of the sheriff of Cook county, in said district, for safe-keeping, 
snd mad'e due retum upon said writ to that efCect. 

: The plaintiff makes no claim under the first count of bis déclaration. 

(4) ïliat for, during, and until about thellth day of October, 1886, the dé- 
fendant kept and retained the said Harper and the said Harris iraprisoqed in 
the said Cook county jail, ùndêr and by vîrtue of the said writ. 

(5) That ail fées due défendant as marshal wére duly paid? alsO, the Weekly 
board for dieting the said Hnrper and Harris in said Cook county jail was duly 
paid by the plaintifC, as required by law, up to and until the 20th day of Oc- 
tober, 1886. 

(6) That on or about the llth day of October, A. D. 1886, while the said 
Harper and Harris were so under arrest and so in said Cook county jail, it be- 
came the duty of the said défendant, as United States marshal, to take said 
Harper and Harris ont of the jail of Cook county, and to take them before a 
United States commissioner, on an application made by them for their dis- 
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charge, then pendîng. To perform this duty the said défendant sent one E. 
S. Davis, his deputy United States marshal, to take said prisoners from the 
said jail, and bring ttiem before said commissioner. And whUe they were thus 
taken out of the jail, and in the charge of the said deputy, by the consent and 
permission of the said deputy, but without the actual knovvledge of the said 
défendant, they went at large, out of the custody and charge of the said dep- 
uty, wherèver they would, and each went, unattended by said deputy or any one, 
to his respective home, andthere remained, — the said Harris for the space of 
six hours, and the said Harper for the space of two days. The défendant, on 
being informèd by another of his deputies that the said Harper was out of 
the jail, immédiately sent for said deputy, Davis, and ordered him to retake 
said Harper into custody; the said Harris having prior thereto voluntarily re- 
tumed into said jail; and the said Harper, upon the request of the said dep- 
uty, Davis, at once returned into said jail; both said prisoners thereafter re- 
maining in said jail a considérable period of time, and until their release as 
hereinafter set forth. The plaintifE adroits the facts of the alleged escape to 
be as above stated, but insists that the fact that the said Harper and Harris 
■were perihitted to go at large by said deputy United States marshal is imnia- 
terial, and thiit the défendant, as marshal, is as f uUy and in ail respects as re^ 
sponsible for and bound by the acts of said deputy in the premises as though 
the said acts were done by himself in person; and the above stipulation as to 
the fact that the acts complained of were done by the deputy is to be treated 
as if évidence show^ing the same were ofïered in évidence on the trial by said 
Marsh, and objected to by plaintiff. 

(7) That the plaintiff, having no personal knowledge that the said Harper 
and the sàid Harris had been perraitted to go at large, out of the custody and 
control of the défendant, as aforesaid, continued to pay the weekly board and 
dieting of both said Harper and said Harris up to the 3d day of December, 
1886. 

(8) That the plaintiff, on the 3d day of December, 1886, notified the de- 
fendant that he would not pay the weekly board and dieting of the said Har- 
per or Harris any further, but would hold him as for a voluntary escape of 
the said Harper and Harris. 

(9) That on the 3d day of December, 1886, after the giving to the marshal 
of the notice last mentioned, the said Harper and the said Harris were let out 
of the Cook county jail by the jailer; notice that the weekly board due, and by 
law payable in advance by the said judgment créditer, for the dieting of said 
Harper and Harris, had not been pald, flrst having been given to said défend- 
ant by the jailer of said Cook county. 

(10) -That the plaintiff, prier to the commencement of this suit, had paid to 
said défendant, as his marshal's fées in and about the service of said writ, 
$13.50, and to the jailer of the said Cook county jail the further sum of $448 
in the weekly board and dieting of said Harper and said Harris, being for 64 
weeks, each at $3.50 per week for each in advance, while they were so de- 
tained in said jail. 

(11) Neither before, at, nor after the time when the said défendants in ex 
ecution, Harper and Harris, respectively, were allowed by said deputy to gi, 
to their respective homes, as herein before stated, was either the said Harris 
or the said Harper possessed of tangible or known goods, chattels, moneys, 
or property subject to be taken in exécution, in payment or satisfaction of the 
demand against them under which they were imprisoned as aforesaid. Çut 
the above matter mentioned in this item is objected to by the plaintiff as im- 
material, on the ground that the solveney or insolvency of the said Harper 
and Harris, respectively, is entirely immaterial. 

8. K. Dow, for plaintiff. 
W.'P. Black, foi défendant. 
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BuNN, J. The agreed facts brîng this case squarely wîthîn the rule 
of the common law that if a défendant, when taken in exécution, is seen 
at large for ever so short a time, it is an escape which will make the 
sheriff liable to the plaintiff for the amount of the debt. It is the duty 
of the sheriflf or marshal to obey the writ, and the writ commands him 
to take the défendant, and him safely keep, so that he may hâve him 
ready to satisfy the plaintiff. This is the rule in case of a voluntary or 
willful escape from arrest on final process. In arrest upon mesne pro- 
cess the rule is différent; and, if the sheriff brings in the body on the 
day of the return, it is sufiicient. But in arrest upon final process of 
exécution he must hâve the body ready at ail times to be produced be- 
fore the court; and if he do not, but voluntarily sufier the prisoner to 
départ out of his control for never so brief a time, he cannot retake him, 
but makes himself personally liable to the plaintiff for his debt and costs. 

It is contended by defendant's counsel that the common law has never 
been made applicable to United States marshals, and so does not apply 
to the case. But I think this a mistaken view. It is true that congress 
has never adopted the common law; but this is not essential. I take it 
that, in the absence of any law of congress qualifying or limiting the lia- 
bility of marshals, they are governed in thèse matters, as to the rights of 
third persons, by the law of the, state where they are located and doing 
business. The transaction in suit took place in lUinois, and the law of 
that State wUl control the rights of the parties; and, Illinois having at 
an early day in its history adopted the common law of England, that law 
will govern, unless there is some statutory law or régulation, either of 
the State or of congress, (of which I know none,) to change it. Undoubt- 
edly congress might limit or change the liability of marshals, but until 
it doès so the state law will govern. 

Defendant's counsel has cited the case of Randolph v. Donaldson, 9 
Cranch. 84, and seems to rely upon it as an authority to show that the 
comraon-law rule is not applicable to marshals. But that case is not an 
authority for the défendant. Congress had recommended the states to 
allow United States prisoners to be committed to state jails, and the state 
of Virginia had so provided. In accordance with thèse provisions the 
marshal had committed a debtor in exécution to the keeper of a stale 
jail. That case décides that where a debtor taken in exécution was de- 
livered by the marshal into custody in a state jail, and put in charge of 
the keepe? of the jail, and escaped from such keeper without the fault 
of the marshal, the marshal was not liable. The act of congress limited 
the responsibility of the marshal to his own acts and the acts of his 
deputiës. The keeper of the jail was neither in fact nor in law the dep- 
Uty of the marshal. He was a cOunty officer, not appointed by the 
marshal, nor in any way responsible to him, nbr removable at his will. 
When a debtor was regularly committed -to a state jail by the marshal, 
he was no longer in the custody of the marshal, nor controllable by him. 
Therefore the marshal was not liable for the default of the jailer. There 
is a dear implication running ail through the case that, if the prisoner 
had escaped through the fault of the marshal or his deputy, the marshal 
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would have been lîable, and the judgment of the circuit court afBrmed. 
In the case at bar, the prisoner went at large by consent of the deputj'^- 
marshal who had hira in custody. The marshal gives his bond for the 
faithful discharge of the duties of his office, and is as much responsible 
for the acts of his deputy as for his own acts. The deputy gives bond 
to the marshal, and is to him alone responsible. The public look to the 
marshal for indemnity, and know nothing of his deputies. 

The defendant's counsel rely in some degree upon the défense set up 
by plea that after the prisoners were pennitted to go at Jarge they volun- 
tarily surrendered themselves up to the deputy, and were again confined 
in jail, and their keeping paid for by the plaintiff. This appears to be 
the fact, but it also appears that their escape was unknown to the plain- 
tifif. Under thèse circumstances the facts do not constitute a défense. 
Ail the authorities cited on the point by défendant relate to cases where 
the escape was négligent, and not vbluntary. No doubt, when the es- 
cape is not voluntary, — -that is, where it is without the knowledge, con- 
sent, or fault of the officer, — there may be â recapture when fresh pur- 
suit is made, and such recapture may be pleaded in an action for the 
debt. But this was never the rule in cases where the officer permitted 
the prisoner to go at large. In such cases he cannot recapture, and, if 
he do, that will not affect his liability for the exécution debt. In fact, 
by such recapture he makes himself liable to an action for false impris- 
onment, and the prisoner will be discharged on habens corpus. In thèse 
cases it is held that not even a fire or a mob or anything less than the 
act of God or the public enemies, will avail to excuse the officer. Such 
seems to be the settled doctrine to this day in England, and generally in 
this country, wherever the common law prevails, and whether this was 
the original rule of the common law before the statu tes of 13 Edw. I., c. 
11, (Westminster II., c. 11,) and 1 Rich. II., c. 12, were enacted, or 
whether thèse statutes introdueed the rule, it is quite unnecessary to in- 
quire. The rule is one of public policy, and bas been deemed necessary 
to insure good faith and diligence on the part of sheriffs and marshals. 
It may seem ia such a case as this, where there has been no personal 
fault attaching to the marshal, to be a stringent rule. But the answer to 
such a suggestion is that the act of the deputy is the act of the marshal, 
and the marshal must do his duty. There should be a judgment for 
the plaintiff for the amount of the exécution debt and costs, with interest 
at 6 per cent, from the day of the escape. See HawMns v. Plomer, 2 W. 
Bl. 1048; Ahq)t v. Eyles, 2 H. Bl. 108; Bonafous v. Walker, 2 Term 
R. 126; EUiott v. Duke of Norfolk, 4 Term. R. 789; 2 Phil. Ev. 397; 
Southcote's Case, 4 Coke, 846; FairchUd v. Oase, 24 Wend. 381; Rainey v. 
Dunning, 2 Murph. 386; Patten v. Halsted, 1 N. J. Law, 277; Adams v. 
Turrerdine, 8 Ired. 147; Statev. Hcdford, 6 Rich. Law, 58; Seymourv. Har- 
vey, 8 Conn. 70; Bowen v. Huntington, 3 Conn. 423; CÙxpp v. Hayward, 
15 Mass. 276; (M. v. Hagger, 8 Mass. 429; Hopkimon v. Leeds, 78 Pa. 
St. 396; Powers v. Wikm, 7 Cow. 274; RiUy v. Whittiker, 49 N. H. 145; 
Sherbum v> Beattie, 16 N. H. 437; Mewood v. Clément, 6 Dowl. 508; 
BitO^ V. Washbum, 25 N. H. 251; Phil. Ev. pt. 2, c. 3, p. 
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Bank at Hamburg v, Flynn e< ai. 

{Oircuit Court, D, Maasaehusetia. May 1, 1889, 

1. Evidence— Identification of Perbon. 

A bill to recover the proceeda of certain notes alleged that snch notes weré 
stolen from complainant, a banking corporation in Germany, by one William 
C. Flynn; that he purchased drafts with the notes of B. & & Co., and gave 
them to défendants, his brother and siater. There was évidence of Flynn's 
identity by thl bank offlcers, by employés of an hôtel in Germany, where he 
stayed, by B. S. & Co.'s cashier, by photographs, and by a police inspector, 
who had known Flynn f or years. The record of, a court in Germany of the 
conviction of one "William Flynn" for this larceny was aiso in évidence. 
Eeld, that it sufflciently appeared that William C. Flynn, défendants' brother, 
took part in the larceny, and that hô bought th« drafts in coutroversy with 
the notes stolen. 

S. DbAFTS — BONA FiDB HOLDER. 

Where ît appears that défendants were surprised to recelve the drafts, and 
suspected something vrrong about them; that they said toanofflcerthattheir 
brother had previously caUsed them a good deal of disgrâce, and that the 
brpther's letters accompanying the drafts were suspicious in character, — de- 
fendants cannot be held bonafide holders of the drafts. 
8. Samk. 

' Nqr oan it be said that the brokers of whom the drafts were bought, or 
those on -whom they were drawn, are bonafide holders, so as to give défend- 
ants a good title, where it appears that the drafts had never been paid. 
4. Evidence— Record of Forbign Court. 

The record of the German court is admissible to show Flynn's conviction, 
but not to prove the facts on which it was based. 

In Bquity, Bill to recover possession of certain personal property. 
George P. Sanger, for complainant. 
Horatio E.Swasey, for défendants. 

CoLT, J. By this bill the complainant, a banking corporation located 
at Hamburg, Germany, seeks to recover possession of the proceeds of cer- 
tain mark notes which were stolen from the bank on June 22, 1885. 
The biU allèges that the larcenj' was comniitted by three-persons, one of 
whom was William C. Flynn, formerly of Boston, the brother ofthe de- 
fendants, Catherine J. Flynn and John M. Flynn; that William C. Flynn, 
on July 10, 1885, with a part ofthe proceeds of said larceny, bought 
two sight drafts from Brown, Shipley & Co., bankers, London, upon 
Brown Bros. & Co., Boston, — ^^one for $3,000, payable to the défendant 
Catherine J. Flynn; and the olher for $250, payable to the défendant 
John M. Flynn. The bill further allèges that William C. Flynn sent the 
drafts to his brother and sister as a gift, and that they are holders thereof 
without value. The prayer ofthe bill, as amended, is that the drafts, 
now in the custody ofthe clérk of this court, be canceled and destroyed, 
and that Brown Bros. & Go. pay to the complainant the amount of the 
purchase money réceived for said drafts, to-wit, $3,250. The firm of 
Brown Bros. & Co. are made parties to the bill. The défendants Flynn, 
in their answer, deny any personal knowledge. ofthe alleged robber}', ex- 
cept upon doformatien and belief. They admit the receipt ofthe drafts, 



BANK AT HAMPORS V. FLYNN. 799 

and they allège that they are 6ona^deholders and purchasers of the drafts 
for a valuable considération, and without notice. The défendants hâve 
put in no évidence. From the évidence ofthe complainant it appears 
that Catherine J. Flynn and John M. Flynn received the drafts as a gift 
from their brother, and consequently without considération. 

The first ground pf défense is that the complainant has not made out 
by sufficient proof, that William G. Flynn was one of the persons who 
committed the larceny, or that he was the person who bought the drafts 
from Brpwn, Shipley& Co. in London. The fact that on June 22, 1885, 
between the hours of 11 and 12 o'clock in the forenoon, the bank waa 
robbed by several persons of 200,000 marks, is proved beyond contro- 
versy.. We bave in évidence the record ofthe district court at Ham- 
burg to the efifect that one William Flynn was tried and convicted of this 
larceny. We bave the testimony ofthe Hamburg bank oflScers, and of 
the employés at the hôtel in Hamburg where Flynn stayed, also ofthe 
cashier of Brown, Shipley & Co., London, as to the identity of Flynn. 
To this is addedthe testimony of Police Inspecter Houghton of Boston, 
who has known Flyim for many years. The identity of Flynn is proved 
by photographs; and, while the testimony is not entirely conclusive on 
this point, yet I am satisfied from a careful review of the whole évidence 
that the complainant bas made out that one ofthe persons who took part 
in this larceny was William C. Flynn, the brother ofthe défendants, and 
also that he was the same person who several weeks afterwards purchased 
the draifts in controversy from Brown, Shipley & Co., ofLondoii, and 
that thèse drafts must bave been purchased with the mark notes, or the 
proceeds thereof, which Flynn stole from the bank. 

Being satisfied as to thèse facts, the question présents itself whether 
there is any légal défense to this bill. The défendants Flynn are not 
bona fidé holders of thèse drafts for a valuable considération. The testi- 
mony goesto prove that they were surprised at receiving them, and that 
in reaiity they suspected something was wrong aboutthem; and they did 
not hesitate to say to the oflBcer who called upon them that theyhad had 
a greatdealof disgrâce in times past from their brother, William. The 
letters from William to bis brother and sister, which accompanied the 
drafts, are also of a very suspicious charactfer. While thèse défendants 
are innocent of any wrong-doing, I cannot regard their légal position re- 
specting thèse drafts as any différent from what it would bave been had 
their brother sent them the mark notes which he stole in place ofthe pro- 
ceeds in the form of drafts. Nor can it be said that Brown, Shipley & 
Co. or Brown Bros. & Co. are bona fide holders for value of thèse drafts, 
and that the défendants get a good title through them. Ifthe drafts had 
been paid, the situation would hâve been différent. The rule applicable 
to negotiablè securitiés cannot be invoked in this case to protect thèse dé- 
fendants, because the drafts never passed into the handsofèonajide hold- 
ers for Valtie. , 

Certain objections, ^eretakjen by the défendants to the adnaisgion of 
testimony. We will only consider the principal one. It is contended 
that the record of the conviction of Flynn is inadmissible in this suit. 
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A judgment îs always admissible to establish the fact oiF the renditîon of 
Buch judgment. The record of the Hamburg court was admissible to 
prove that a certain judgment was rendered against Flynn in a certain 
cause of action. So far it is compétent évidence, though it is not ad- 
missible to prove the facts on which such judgment was tendered. 1 
Greenl. Ev. ^§ 537, 538. Drummond v. Prestman, 12 Wheat. 515. 

The drafts in question hâve been deposited with the clerk by the de- 
fendants Catherine J. Flynn and John M. Flynn, to be held subject to 
the order of the court. The défendants BuUard and Curtis (Brown Bros. 
& Co.) hâve not answered to this bill, and no decree fro confessa bas been 
entered against them. They may hâve considered that it was not neces- 
eary for them to answer till thé issue was decided between the complain- 
ant and the défendants Flynn. 



Savings Bank of Kansas v. National Bank of Commerce, (Cabpen- 

TEK, Interpleader.) 

(Circuit Court, W. D. MmouH, W. D. April 24, 1889.) 

1. GAMBLUf» CONTRACTS— ASSIGNMBNT. 

Under Comp. Lawa Kan. 1885, § 339, declaring the keeping of a faro-bank, 
and induciAg or permittiDg any person to play thereat, a misdemeanor pun- 
ishableby fine and imprisonment, and section 1018, declaring that the com- 
mon law, as modifled by the constitution, statates, judiciaT décisions, and 
conditions and wants of ~the people remains in force, thé transfer of a certif- 
icate of deposit in considération of money lost at faro is void. 

5. Samb— CoNPiicT DP Laws. 

The certiflcate having been made in a state in which the keeping and use 
of a faro-bank is a crime, and in which such transfer is declared void by ex- 
press statute, (Rev. 8t. Mo. S^ 5720, 5731,) the transfer will be held void there 
though made in a state in which it is valid. 
8. Samb— BuBDEN OF Pboof. 

The certiflcate being payable to the transferrer's order, the transférée 
must show that the transfer is valid beîore he can recover oa the certiflcate. 
Such transfer is not the case of wager in which the stake has been turued over 
to the winner before suit brought. 
4. Nbqqtiablb Instbuments— Rkquisites— Ceetipicatb of Deposit. 

Under Eev, 8t. Mo. § 547, providing that a promissory note payable in 
money expressed to be for value received, etc., shall be negotiable as inland 
bills of ezchange, a certiflcate of deposit made, issued, and to be paid there 
and lacking the words "for value received, " is not negotiable, and it ia imma- 
tériel that it was transferred in another jurisdiction. 
8. Samb— Indoesembnt and Transpbb. 

A bank receiving such certiflcate, and simply issuing therefor its own cer- 
tiflcate pf deposit for a correspondin^ amount, the latter certiflcate not hav- 
ing been transferred, but being within the coutrol of the court, is not an in- 
nocent purchaser for value. 

6. Qambmiîo Conteacts— Kbstitution. 

Where the transférée at the time of the transfer advanced money to the 
transferrer on account of the transfer and because of the transferrer's mis- 
fortune, such money should be restored out of tbe proceedg. 

At Law. 
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Action by H. C. Carpenter against C. L. Maltby and the Savings 
Bank of Elansas and action by the Savings Bank of Kansas against the 
National Bank of Commerce of Kansas City, submitted by stipulation as 
an interpleader between the savings bank and Carpenter. Rev. St. Mo. 
1879, § 547, provides that "every promissory note for the payment of 
money to the payée therein naraed or order or bearer and expressed to 
be for value received * * * shall hâve the same eÊfect and be nego- 
tiable in like manner as inland bills of exchange." 

Hutchings & Kqilinger and Jas. W. Gamer, for Savings Bank of 
Kansas. 

Kames, Holmes & Krauthoff, for National Bank of Commerce. 

Wash Âdams and E. 0. Mapledorum, for Carpenter. 

Philips, J. This controversy groiws ont of substantially the followîng 
state of facts: 

On June 15, 1888, Carpenter deposited with the said Bank of Commerce of 
Kansas City, Mo., the siini of $3,5U0, and took from the bank its certiâcate o£ 
deposit therefor as foUows: 

"National Bank of Commkroe of Kansas City. 

"«3,500.00. Kansas Citt, Mo., June 15, 1888. 

"H. 0. Carpenter bas deposited in this bank thirty-flve hundred and 00-100 
dollars, payable to the order o£ himaelf on the return of this certifleate prop- 
erly endorsed. 
"$3,500.00. H. C. ScHwrrzGEBEL, A. C." 

On the day following, Carpenter vlsited a gambling house just across the 
Une in the state of Kansas, kept by one Clayton Maltby, who ran what is 
known as a "Faro-bank," where Carpenter was induced to play at said gam- 
bling device, and lost the sum of $3,600, to pay which he wrote his naaie on 
the back of said certi ficate of deposit and delivered the satne to said Maltby or 
his agent. On the saine day Maltby, tlirough his agent, presenfced said cer- 
tifleate to the said Bank of Commerce for payment, which was ref used by 
the bank, on the ground that it had been notifled by Carpçnter not to pay the 
same. Thereupon Maltby on the same day took said certifleate to the Sav- 
ings Bank of Kansas, which is located just across the Une from Kansas City, 
Mo., and deposited the same in said last named bauk, receiving therefor the 
following certifleate: 

"$3,500.00. Cebtifioate of Deposit. 

"This certifleate is not subject to check. 

"Savings Bank of Kansas. 

"Kansas City, Kah., June 16, 1888. 
"This is to certify that C. L. Maltby has deposited the sum of thirty-flve 

hundred dollars, with the Savings Bank of Kansas, for the term of 

months, whloh certifleate is to draw interest at the rate of - — — per cent, 
per annum. 

"No. 608. R. W. HiLiKEK, Cashier," 

The évidence shows that Maltby, who seems to hâve done a large business, 
nsually made dppoaits of money at this bank, and took thetefroni similar cer- 
tiflcates of deposit; and that the bank took the certifleate of the Bank of Com- 
merce without any notice as to the manner in which Maltby acguired the 
same. On the 18th day of June following, the Savings Bank of Kansas sent 
v.38F.no.lO— 51 
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the certificate to the Baûk of Commerce for collection, through the clearing 
houge of Kansas City, Mo., where it was thrown ont for, non-payment; and on 
the same day it was duly protested, steps having been tjaken by Carpenter look- 
Ing to the stopping of its payment. In August foUowing, Carpenter insti- 
tuted suit in the circuit court of Jackson county, Mo.,against Maltby and 
thé said 8avings Bankof Kansas, having for its object the cancellation of said 
indorsement on said certificate of deposit held by the savings bank and its 
réclamation. This proceeding wafâ bàsed upon provisions of the statute in 
Missouri authorizing such action growing out of the loss of such security at 
suph gambling device. This suit, on the application of the bank, was removed 
from the state court to this court. On the 30th of July, 1888, the said sav- 
ings bank instituted suit in this court against the said National Bank of Com- 
merce to reeover judgment on the certificate of déposit issued by the latter 
bank to said Carpenter. The cause was submitted to thè court for hearing, 
on stipulations of ail parties eoneerned that the two causes should be heard 
together, as if Carpenter appeared as interpleader in said controversy. The 
défendant bank, by its answer ànd position in this controversy, is an Indif- 
fèrent party, asking to be protected, ready and willing to pay over its debt to 
whomsoever the court may find to be entitled tliereto.. go that the real con- 
troversy hère is between the savings bank and Carpenter. 

The only cpnsideratipn for the transfer of the certificate from Carpen- 
ter to Maltby being for so much money lost by Carpenter at the game of 
"faro" run by Maltby, had such loss occurred in Missouri, the transfer, 
both as to Maltby and a^iy assignée under him, would hâve been abso- 
lutely void and of no eflfect. The indoi-sement on the certificate by 
Maltby would be as if never written. Rev. St. Mo. §§ 5720-5723; Will- 
iam V. WaU, 60 Mo. 318. 

' The contention of plaintiff, howèver, is — Mrst, that the gambling de- 
vice in question, as also the indorsement and deposit of the certificate 
in the savings bank, occurred in the state of Kansas; and, secowd, that 
the certificate of deposit issued therefor by the savings bank to Maltby 
occurred in the state of Kansas; and, therefore, the rights of the plain- 
tiff are to b© determined by the lawof the latter state as it affected those 
transactions. Flowing from thèse àssumptions, plaintiff contends — 
Mrst, that there is no statute of Kansas akin to that of Missouri invali- 
dating and nuUifying thie transaction between Carpenter and Maltby; 
and, second, that such certificate of deposit in the state of Kansas pos- 
sesses the quality of commercial paper, negotiable as an inland bill of 
exchange; and, third, that the plaintiff acquired the same in the usual 
course of trade, as an imaocent purchaser. By the criminal statutes of 
that'State, (section 239, Comp. Laws Kan. 1885,) the keeping of such a 
gambling device as a "faro-bank," and inducing or permitting. any per- 
sou to play thereat, are declared a misdemeanorj punishable by impris- 
ontnent in a county jàil, not exceeding one y car, and by a fine not ex- 
ceeding $1,000. It is true that no provision like that of the Missouri 
statute is found declaring àll conveyances, bonds, notes, bills, etc., pred- 
icated of such gambling transactions, null and ybid. But does it fol- 
low that an act, declared by the criminal statute of, the state to be a mis- 
demeanor punisbable by imprisonment and fine as contrary to the moral 
sensé of the people and inimical to the well-being of society, isan be made 
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the basis of a contract between the criminal actors, enforcea,ble in her 
courts? It would certainly be a marked incongruité for the civir courts 
of a state to iend their countenance and aid to a contract between two 
gamblers, when the criminal Courts were punishirig corporally the par- 
ties for violating, in the act leading to the contract, the 'Griminal Code 
designed to suppress vice and préserve the public morals. It is ex- 
pressly declared in section 3, p. 1018, Comp. Laws Kan. 1885, thafthe 
common law, as modified by constitutional and statutory law, judicial 
décisions, and the condition and wants of the people, shall remain in 
force in aid of the gênerai statutes of this state. * * * " The common 
law of England, as altered by the statute of 9 Anne, c. 14, declared "that 
aU notes, bills, bonds, etc., given * * * by any person or persons 
whatsoever, where the whole or any part of the considération * * * 
shall be for any money or other valuable thing whatsoever, won by gam- 
ing, * * * shall be utterly void, frustrate, and of no effeot to ail 
intents and purposes whatsoever." See 4 Bac. Abr. 456; Vaiighan v. 
Whiiiimb, 2 Bos. & P. (N. R.) 413; Evans v. Cook, 11 Nev. 75. 

In. Harris v. Runnels, 12 How. 83, it is said: 

"The objeet of ail law is to repress vice and to promote the gênerai welfare 
of Society ; and it does not give ils assistance tô a person to enforce a demand, 
originating in his breacii or violation of its principles and enactments. . Con- 
tracts in violation of statutes are void; and they are so, wiiether the consid- 
ération to be perforai ed or the act to be done be a violation of the statute. A 
statute may either expressly prohibit or enjoin an act, or it may Impliedly 
prohibit or enjoin it, by afflxing a penalty to the performance or omission 
thereof. It makes no différence whether the prohibition be expressed or im- 
plied. In either case a contract, in violation of its provisions, is void." 

And further on it is said that this rule is always to be applied "when 
the statute was made for the protection of the public from moral evils or 
from those which we know from expérience that Society must be guarded 
from by préventive législation." A penalty implies a prohibition. I think 
it not too mach to say, that the consensus of the moral sensé of the 
American people is that wagering contracts and transactions growing ont 
of such a gambling device as "faro" are répugnant to the well-being of 
Society, fraught with vice, and pregnant with demoralization, corrupting 
alike to youth and the aged. They must, therefore, be contrary to pub- 
lic policy, and be subject to the wholesome maxims, ex turpi causa non 
oritur actio; ex dolo malo non oritur actio. 

Conformably to this principle it is held in Canner v. Machey, 20 Tex. 
747, that where the considération of the note sued on was money won at 
a game pf cards called "Poker," the considération was illégal, on the gên- 
erai ground that gaming at cards tends to immorality. This doctrine 
has been recognized by the courts of Kansaa. Reynolds v. McKinney, 4 
Kan. 109; Clevdand v. Wolff, 7 Kan. 187. 

Counsel for plaintiff, seizing upon the proposition advanced by counsel 
for Carpenter that the case may be regarde! as an action of replevin by 
Carpenter to recover possession of the certificate of deposit, contend that 
the certificate of deposit itself was wagered on the game, and it having 
been actually turned over to the winner, both parties heing m pari deiido, 
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replevin wîll not lie to recover ît bàck in the absence of an express statute, 
likening the case to that where a stakeholder had turned over the stake to 
the winner before action brought. That is not, however, this case. The 
certificate, being payable to order, was not available to any third party, 
without the indorsement of Garpenter. He indorsed it and turned it over 
to Maltby in settlement of his loss sustained on the hazard. This action 
is to recover on this évidence of debt, in which, to give plaintiff any stand- 
ing in court, it is indispensable, both in pleading and proof, to show a 
valid transfer by indorsement by the payée. This, therefore, brings into 
view the transaction, the fact of the indorsement, and the plaintiff's right 
to enforce the contract as against the payor and the interpleader, Car- 
penter. A check placed in the hands of B. on a wager with G. as to the 
handwriting of D. has been held to be void. Edg^ v, McLaughlin, 6 
Whart. 176. And if there had been money in bank and the loser had 
drawn it out to prevent payment, he would not hâve been liable to the 
■winner for money had and received. Dmniston v. Cook, 12 Johns. 376. 

If it were eonceded, however, that this action would be maintainable 
in the forum of Kansas, would the courts of Missouri entertain such 
action? We make no question of the gênerai rule that a contract made 
in another jurisdiction valid by the lex hd contradus is generally enforce- 
able in every other jurisdiction. But this rests upon tlie doctrine of 
comity; and depending upon this comity, jure gentium, the law of public 
préservation, like the natural law of self-preservation, forbids that any 
nation or state should be bo^nd to recognize and enforce any contract, 
no matter where made, inimical or injurious to its own interests, or hurt- 
ful or pernioious to its moral sensé and public policy. Story, in his 
Conflict of Laws, § 258, reckons among thèse contracta, such as "in their 
own nature are founded in moral turpitude and are inconsistent with the 
good order and> solid interests of society." "No people are bound or ought 
to enforce or hold valid in their courts of justice any contract which is 
injurious to their public rights, or offends their morals, or contravenes 
their policy, or violâtes a public law." 2 Kent, Comm. 458. 

The statute of this state denounces the keeping and use of "faro"-banks 
as a crime; and déclares ail conveyanees, bonds, bills, notes, and secu- 
rities, the considération of which is money or property won at any game 
or gambling device, void and annuUible by her courts, even in the hands 
of an assignée. This statTite is but expressive of the moral sensé of the 
communily, and is, as held by the suprême court, in WUlianis v. WaU, 
60 Mo. 318, "in aid of the statute punishing gambling as a criminal 
offense." . 

In Watson v. Murray, 23 N. J. Eq. 257, it was held that a partnership 
in the lottery business in another state would not be enforced in New 
Jersey, although valid where formedj because lotteries are mala in m, 
"bad in their nature and bad in their results; notoriously prejudicial to 
the interests and morals of the public." 

In the case at bar, Maltby established his gambling house just across 
the state line In Kansas City, Kan., with but a street or block separating 
it from Kansas Gily, Mo.; so dose that the immoral atmosphère of his 
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establishment can be breathed by the people of Missouri, and its demor- 
alizing influence be felt in the adjacent community. It does seem to 
me that the courts of justice in this jurisdiction ought to close their 
doors against such a suitor when he brings his transactions, growing ont 
of his nefarious calling, to her temples for arbitrament. 

But, say learned counsel, the certificate of deposit in question under 
the Kansas statute, where it was transferred, is in the nature of a nego- 
tiable promissory note, and the plaintiff is an innocent purchaser. To 
this we answer, the certificate in question was issued by the défendant 
bank in the state of Missouri, and this is the place of performance of 
the contract. By the statute law of this state the certificate of deposit 
is not a negotiable instrument, as it lacks the essential words, "for value 
received." Bank v. Bank, 3 Mo. App. 362; Bailey v. Smock, 61 Mo. 219. 
Its negotiation in a foreign jurisdiction cannot alter the rights of the par- 
ties when sued in this jurisdiction, the place Of the contract md the place 
for its performance. Dickimon v. Edwards, 77 N. Y. 573. 

Is the plaintiff an innocent purchaser? To constitute it such it must 
hâve taken the certificate without notice of how Maltby obtained it, and 
paid or parted with something of value therefor. The bank paid no 
money on it, but only issued to Maltby its certificate of deposit for a cof- 
responding amount. If that certificate in the state of Kansas possessed 
the quality of negotiable commercial paper, it may be conceded that if 
Maltby had negotiated it, or that it was now so situated that the bank 
did not know who held it and might become liable to some third inno- 
cent holder, its attitude in this controversy might be différent. Dighy v. 
Jones, 67 Mo. 104-108. But the certificate has not been transferred by 
Maltby. On the contrary he produced it in évidence at the trial of this 
cause, and it is now in the possession of this court. The plaintiff is ex- 
posed to no péril, as the certificate is at its command. The parties are 
ail before the court, the rights of ail can be protected, and justice be donc. 
My conclusion is that the plaintiff's action must fail. 

It further appears from the évidence that on the occasion of the loss 
of the certificate in question Maltby let Carpenter bave în money the sum 
of $200. Maltby claims that this advance was made to Carpenter in part 
considération of the transfer of the certificate, while Carpenter claims that 
it was a separate transaction whoUy independent of the loSs of the cer- 
tificate. It is quite manifest to my mind that thèse transactions were 
so allied to each other, both as to the time and circumstance, as to lead 
irresistibly to the conclusion that this money was so advanced on account 
of the loss or transfer of the certificate; that it would not hâve been made 
but for Carpenter's misfortune. To permit Carpenter to recover from 
Maltby the certificate, and secure its entire proceeds, without making 
restitution of the $200, would be unequal and unjust. 

The judgment therefore is that plaintiff take nothing by its action; 
that the défendant pay over to Carpenter the sum of $3,300, and to 
Maltby the sum of $200, in satisfaction of its certificate of deposit» 
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Ade'eveno' »>. Mutual Réserve Fund Life Ass'h. 

{Œreuit Court, B. D. Mimoun, 'E. D. Jnne 18, 1889.) 

Insdbakcb— FalsbRepkibsbntations-^Waivbh bt Inaction. 

Mère inaction où thé part of a life insurance company for a period of 30 or 
85 days after it rècdvés informatioâ that tlie habits of the assured are at vari- 
ance with. the représentations ndade by him to secure the poUcy doea ndt 
amount to a waiver pf the forfeiture. 

At Law. On motion to set asîde verdict, and for new trial. 

.Action by Giovanni B. Adreveno against the Mutual Reserve Fund 
Life Association to recover on a policy of life insurance. , There was a 
verdict for plaintiff, and tlje présent motion is to set it aside. For opinion 
on admissibility of évidence, see 34 Fed. Rep. 870. 

CoUim & Jamiaon, for plaintiff. 

W. C. & J. C. Jones, for défendant, cited: 

Foot V. Insurance Co., 61 N. Y. 571; May, Ins. §§ 497, 502; Tnsuranoe 
Oo. V. Stevenson, (Ky.). 8 Ins. Law J. 922; Carr v. Railway Co., L. K. 10 C. 
P. S07; Insuranoe Co. y. Eaddîn, 7 Sup. Ct. Eep. 500; Morrison v. Insur- 
ance Co., 59 Wis. 163. 18 N. W. Kep. 13; SchwarzbacTi v. Prpteotive Union, 
25 W. Va. 666; Bevin v. Insurance Co., 23 Conn. 249; Frosi v. Insuranoe 
Co., 5 Denio, 154; Insurance Co, v. Woîff, 95 U.S. 326; Haywardw. Insur- 
anoe Co., 52 Mo. 195; Reid v. Insurance Co., 58 Mo. 429; Bank v. Ami' 
strong, 92 Mo. 281, 4 S. W. Kep. 720; Sheehy v. Railway Co., 94 Mo. 580, 
7 S. W. Kep. 679. 

Thayeb, j. I hâve no doubt that the verdict în thîs case was agaînst 
the weight of évidence, and oûght to be set aside on that ground. The 
case has been held under advisement, however, to consider the further 
question whether under the évidence adduced at the trial the case ought 
to hâve gone to the jury. That question, in my opinion, must be an- 
awered in the négative. Adreveno made false représentations as to his 
habits of life to secure thepolicy. That fact was confessed,and the pol- 
icy for that reason was voidable at the élection of the company. Infor- 
mation reached the company, after it delivered the policy, that Adre- 
veno was a drunkard. This information was at variance both with the 
représentations made by the assured as well as with the certificate of the 
médical examiner, who certified that Adreveno appeared to be a "first- 
class risk." Undoubtedly the information came from such an authen- 
tic source that it was the compatiy's duty to hâve taken steps to ascer- 
tain the truth or falsity of the report. I think, however, that reason- 
able diligence only was required in making such investigation; and it 
appears to me, considering àU the circumstances of the case, that the 
évidence did not disclose ànyjsuch delay in making or setting on foot 
such an investigation as wonld warrant a jury in finding from the com- 
pany's inaction that itelected to continue the risk whether Adreveno had 
been theretofore temperate or intemperate. Adreveno died of " alcohol- 
ism," within two months after the policy was delivered. The informa- 
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tîon that be had been and was an intemperateman came to thaï ofScer 
of the Company whose duty it was to investigate the report not over 30 
or 35 days before the death of the assured. It was not his duty to neg- 
lect other business and give his undivided attention to the investigation 
of the matter so brought to his notice. AU that could be expected or 
required of the company was that it should investigate the report in the 
due course of its business, and make its élection to continue or cancel 
the risk when the truth was ascertained. The évidence showed, I think, 
that the company pursued the usual course adopted with référence to 
such reports, and acted with ordinary diligence. Another fact to be 
noted is that no assessments were levied on the policy between the date 
of its dplivery and the assured's death. If it had levied assesSments on 
the policy after the receipt of information that the policy was perhaps 
voidable, the jury might hâve been authorized to infer that the company 
had elected to continue the risk, notwithstanding the false représenta- 
tions of the assured. The case is barren of any éléments of estoppel. 
During the two months that elapsed between the issuance of the policy 
and the assured's death, the company did no act calculated to mislead 
him. The case, so far as the pliaintifF is concerned, rests whoUy on the 
fact of the company's inaction for a period of 30 or 35 days after it was 
informed that the assured was a man of bad habits; and that fact alone, 
in my judgment, is not sufficient to warrant a jury in ônding that it 
waived the forfeiture. The motion for a new trial is austained. 



Welles r. Stotjt. 

(Oè-euît OotiTt, N. D. lowa, E. D. May 27, 1889.) 

Natiowat, Banks— IssoiiVBNCT—SET-OFF. 

In an action by the receiver of an insolvent national banlî to recover of a 
Btockholder an assesament on his shares, the défendant alleged as a counter- 
claim that the comptroller of the currency had directed the bauk to restore 
the value of certain securities held by it which had been reported worthless 
by an examiner; that certain of the stockholders, including défendant, had 
raised a fand, which was plaçed in the hands of trustées, to apply so much 
as might be from time to time required by the comptroller to retire such se- 
curities; that the fund was deposited with the bank, with full notice of the 
purpose to which it was to be applied; that a portion had been used to retire 
the securities designated, and that when the bank failed, the balance of thé 
fund came into the hands of the receiver, and was now claimed by him; as a 
part of the ordinary assets of the bank; that a certain portion of this balance 
belonged to défendant, which amount he asked to set ofE against plaintiffi's 
demand. Beld, that a gênerai demurrer, based on the ground that no set-off 
or counter-claiia wfS available in such an action, wonld be overruled, as the 
claim could be set ôiDE if it was of such a nature that the holder would be en- 
titled to réeeiTe the full amount hefore distribution by the receiver to gênerai 
cieditors. 

At Law. On demurrer to answer and counter-cjaim. 

MHmm (rraftcwn, for plaintiff. 

Henderson, Hv/rd, Daniels & Kiesd and F. OWminM, for défendant. 
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Shiras, J. The plaintiff, as the receiver of the Commercial National 
Bank, seeks in this action to recover from the défendant the sum of 
$5,500, being the amount of an assessment levied upon the shares of tha 
insolvent bank by the comptroUer of the currency. The défendant, 
among other défenses, by an amendment to the answer, set up a counter- 
claim based upon the foUowing facts: That in December, 1887, the 
comptroller of the currency sent a letter of advice to the Commercial Na- 
tional Bank, requiring that proper steps be taken to restore the value of 
certain securitiés held by the bank whîch had been reported worthless 
by a bank examiner, and which impaired the standing of the bank; that 
in order to comply with the requirement of the comptroller certain of 
the stockholders of said bank raised a fund of $100,000, to which the 
défendant contributed the sum of $5,500, which fund was placed in the 
hands of J- R- Waller and J. K. Graves, as trustées for the contributors 
of such fund, with authority on their part to use and apply so much of 
said fund as might from time to time be required to retire such securi- 
tiés of said bank as the comptroller and the bank examiner appointed 
by him should designate; that said trustées placed said fund in the keep- 
ing of said Commercial Bank, with fùU notice to the bank of the pur- 
pose for which it was givén, and to which alone it.could be applied; 
that the bank undertook to keep the fund for that purpose, and for no 
other, and had no authority from said trustées or from the owners of the 
fund to use the same for àny other purpose; that of such fund $54,804.11 
was applied by direction of said trustées to the retirement of securitiés 
designated by the comptroller; that when the bank failed the remainder 
of the trust fund was in the hands of the bank for the purpose desig- 
nated, but no further securitiés had been designated by the comptroller 
to the retirement of which it could be applied; that the whole amount 
of said balance came into the hands of the receiver of the bank, the prés- 
ent plaintiff, who claims it as part of the ordinary assets of the bank; 
that of this balance the défendant is the ownerof $2,485.77 and for this 
amount and interest he prays judgment, and that the same may be set 
off against the claim of the receiver, based upon the assessment of 100 
per cent, upon the stock owned by défendant. To this counter-elaim 
the plaintiff dcjmurs on several grounds, the first pf which is that no set- 
ofif, counter-claim, or eross-demand is availabie as a défense in this ac- 
tion. The statutory^ounter-claim provided by the Code of lowa in- 
dudes matters of recoupment and set-olF, and any new matter constitut- 
ing a cause of action in favor of the défendant against the plaintiff, and 
owned by the défendant whèn the suit was brought, may be set up as 
counter-claim. Code, § 2659. It is, however, urged that under the 
rules laid down in Kemedy v. Gibson, 8 WaU. 498; Sawyer v. Hoag, 17 
Wall. 610, and other cases decided by the suprême court, the only rem- 
edy open to the défendant is to prove up his claim as a creditor, and 
take his share of the proceeds realized from the assets of the bank by way 
of a dividend. If the relation existing on the part of the défendant ia 
simply that of a creditor of the bank, there would be force in the sug- 
gestion; but the claim set up on behalf of the défendant is not that the 
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bank was indebted to him as one of the contributors to the fund in ques- 
tion, but that this fund was a trust fund appropriated to a spécifie pur- 
pose; that the bank received it in trust for this spécial purpose, and not 
as an ordinary deposit, creating solely the relation of debtor and créd- 
iter; that when the receiver took possession of the bank he received this 
trust fund, but now claims that it forms part of the ordinary assets of 
the bank. Practically the charge is that the receiver has vprongfuUy con- 
verted the trust fund, and refuses to account therefor. Suppose the dé- 
fendant, when the receiver took possession of the bank, had had in the 
bank a package of United States bonds, or of gold, amounting in value 
to $5,000, the same being a spécial deposit, and the receiver had taken 
possession thereof, sold the same, and added the proceeds to the gênerai 
fund realized from the ordinary assets of the bank. Certainly défend- 
ant, under such circumstances, could hâve called the receiver lo account 
for the value of the property thus wrongfuUy converted by him, and 
could hâve compelled a restitution to him of the fuU amount realized 
from the property. The receiver, by his wrongful act, could not hâve 
changed the relation in which the owner of the spécial deposit stood to- 
wards the bank or himself, and make him a simple creditor of the bank 
for the amount, and as such entitled only to his dividend with other 
creditors. In the supposed case, the spécial deposit of the package of 
bonds or gold did not create the relation simply of creditor and debtor 
between the depositor and the bank, but rather that of trustée and cestui 
que trust, and this relation would continue attached to the deposit when 
it passed to the receiver. If the receiver should, under such circum- 
stances, refuse to account for the deposit as a trust fund, and should 
claim it as part of the ordinary assets of the bank, and convert it intt» 
money, and mingle it with other funds in his possession, the owner of 
the fund, by an appropriate proceeding, could certainly call him to ac- 
count therefor, and would not be îimited simply to the right of filing his 
claim and receiving a dividend thereon through the comptroller. Hold- 
ing the claim against the receiver, is there any reason why he might not 
avail himself of it as a set-off against any claim' the receiver might hâve 
against him? Certainly, if he could maintain an independent action 
against the receiver for the recovery of the trust fund or property or its 
proceeds, he might avail himself of it by way of counter-claim, for th© 
results reached would be identical. 

The argument that the assessments upon the capital stock of the bank 
coustitute a trust fund for the common benefit of ail the creditors, and 
that no one who is a stockholder and a creditor of the bank can obtain 
a grèater share of such trust fund by settiug off the debt due him as a 
creditor against his liability as a stockholder, does not meet the question 
presented in this case. 

The point first arising is whether a claim against the receiver, of such 
a nature that it is entitled to be paid in full before distribution of the 
assets can be made by way of dividends declared upon the debts due 
creditors, can bcset off by the holder thereof against a claim by the re- 
ceiver for theamountof an assessment against the same person as a stùck- 
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holder. If the stockholder, though liable for the assessment upon the 
shares of the capital stock owned by him, also.holds a claim of such a 
nature that he ip tentitled to receive and demand payaient thereof in fuU 
from the receiver before distribution ampngthe gênerai creditors can be 
made, why may he not avail himself of the right to plead the same as a 
set-off or counter-daim to the amouht due from him as a stockholder? 
The amount coming to the gênerai creditors will not be changed by al- 
lowing the mutual claims to be set oflf from what it would be if the 
stockholder pays to the receiver the amount of bis assessment, and the 
receiver pays to the stockholder the amount the latter is entitled to pref- 
erably to the gênerai creditors. In principle such a case would fall 
within the rule recognized by the suprême court in Scammon v. KimbaU, 
92 Ui S, 362, and Carrv. Hamàlion, 129 U. 8.252,9 Sup. Ct. Rep. 295. 
The broad ground, therefore, taken In. the demurrer, that in cases brought 
by the receiver to recover the assessments upon the capital stock no set- 
oÈf or eounter-claim can be made available, and the party is limited to a 
right to prove up his claim .as a creditor, and receive a dividend there- 
on, or to an action against the bank, cannot be sustained. If the facts 
pleaded show that the daim amounts only to a debt due from the bank, 
arising out bf the ôrdinary relation of debtor and creditor, then no facts 
exist entitling the holder of such a claim to a préférence in paj^ment 
over.the other. gênerai creditors, and in such cases the stockholder can- 
not avail himself of the right to set off a debt due him from the bank, 
for that would be givinglïim an nndue préférence at the expense of the 
other. creditors. If, howeverj the facts pleaded show that the claim 
sougbt .tofbe set off is of '«ich a nature that the holder thereof is en- 
titled to receive the fuU amount thereof from the receiver before distri- 
bution in ,the way of dividends can be made, to the gênerai creditors, 
then thé right to set off may be allowed. 

.: ; The i principal question, thereifoïe,i3 whether the facts pleaded show 
that -the claim relied on as a set-off is such that the holder thereof is en- 
titled to call the receiver to an account therefoï; as a trust fund which 
passed into bis banda as such, and not as an ôrdinary assetofithe in- 
•eolvent bank. The theory ofthei défendant. is that the fund ;to which 
he.was aïoontributor was aitrust :fund raised fora spedal purpose, and 
Éft which the stockholders contributed in récognition of their.liability to 
be called upon by way of assessment upoû the shares held by them; 
that the fund thus raised .was placed in the hands of the bank as a trust 
•fund, to; be used solely for thô purpose named, and was not deposited 
itttàe. ôrdinary way of dêpositors; that the bank received the fund, 
.knowing its trust character and -purpose, and. undertook the charge 
thereof as a trust fund; that the fund thus charged with this trust passed 
into the hands of the receiver when he took control of the affairs of the 
ibank; and that by treating it as part of theordinary assets of the 
bank be has So converted, dt to his owil use: as receiver that a right of 
atition therefor bas accruéd to the contrihutors of such fund . The ques- 
-tioa to bie determined is the same that would be presented if the défend- 
ant hadpaid in full.to liïe' receiver the amount of the assessment made 
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upon the sliares of capital stock held by him, and had then brought 
suit to recover his share of the fund on the groTind that the same was 
not part of the ordinary assets of the bank in which creditors had an in- 
terest, but was a trust fund held by the bank, touching which the rela- 
tion between the bank and the défendant was that of trustée and bene- 
ficiary, and not that of debtor and créditer. If tiie facts are such that 
in such a proceeding the défendant could make good his claim to the 
fund as a spécial trust, to be accounted for as such, and in regard to 
which the relation of debtor and créditer between the bank and himself 
did not exist, and which fund, when it passed to the receiver, was not 
an asset of the bank, then, as the right of recovery against the rèceiver 
would exist in such independent proceeding, the same right may be 
made available as a set-ofif to the claim of the rèceiver. In support of the 
contention of défendant, thé casés of McLeod v. Evans, 28 N. W. Rep. 
173; Peak v. EUicott, 1 Pac. Rep, 499; People v. BdnJc, 96 N. Y. 82; 
Van Alen v. Bank, 52 N. Y. 1; Peopk v. Bank, 78 N. Y. 269; C% of 
St. Louis V. Johnson, 5 Dill. 241; Cook v. TuUis,18 Wall. 332; Bank v. 
Insurance Co., 104 U. S. 54, — are cited, and it cannot be qùestioned 
that they show under what vàrying circumstances the gênerai rule la 
recognized and applied, that where property or money received upon a 
trust to applyit to a spécial purpose îs misapplièd by the trustée, it 
may be traced and followed, and restitution in kind or équivalent value 
may be enforced. Whether thé facts are such in the présent case, as to 
justify thé application of this doctrine is the pivotai question, the solu- 
tion of whieh can be better undertakén when the ekact faicts aïe before 
the court; sihd I shall not enter Upon a considération thereof upon the 
demurrer. Itîs better that thé matter should be heard ùpon the évi- 
dence, rather than upon a dénlurrer, as in the former mode of present- 
ing the issue the full facts can bé brought out, and the rights of the par- 
ties be better protected. In that view of the niatter the demurrer \fill 
be overruled, with leave to présent ail the questions upon the issues 
hereafter subriiitted. 

In the second count of the answer thé same gênerai facts are pre- 
sented, but not in the technical form pf a counter-claim, with the sug- 
gestion that, if need be, the défendant asks leave to file a, bill in equity. 
As the facts are now understbod, such a course would seem advisable. 
The fund that it is alleged was contributed by the stockholders was placed 
in hands of trustées, and in their name was deposited in the bank. If 
the right of set-ofif exists on behalf of the contributors, it would seem to 
be an equity, rather than a strict légal right to insist that the rèceiver 
should perform the trust by applying the trust fund for the benefit of 
the bank and its creditors on one hand, and the protection of the stock- 
holders on the other; or, if it be viewed as a right to insist on the re- 
turn of the fund in kind, the trustées and others interested should be 
parties té the proceeding, in order that the rèceiver may not be har- 
assed by more than one proceeding. The bill should be filed on behalf 
ofall interested, so that the one proceeding and one décree may settl» 
the rights of ail. 
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United States v. Edwards. 

(District Cowt, D. Colorado. Juno 12, 1889.) 

PtTBLIO Lahds—Minebai/ Lands. 

Land retarned on the government survey as minerai land, of broken and 
rugged surface, with every indication of minerai ground, but on which no 
mines hâve been located, tbougt) in the yicinity of valuable mines, and which 
is unflt for cultivation and entry as,agricultural lands, is within the meaning 
of act Cong. June 3, 1878, aïlowing timber to be taken from minerai lands on 
the public domain for building, agHcultural, mining, or other domestic 
. purposes. , 

At Law. 

John D. Fleming, Dist. Atjiy., for the United Statea. 
. /. B. Bdford, for défendant. 

Hallett, J. This action is to recover the value of timber taken from 
public lands in Eagle county in this state. AU facts alleged in the 
cômplaint are admitted, excepting the character of the land from which 
the timber was taken; and as to tbat. matter, the land is described with 
a vîew toascertain whether the cflse is subject to the act of June 3, 1878, 
(20 St. 88,) allowirig timber to bç taken from minerai lands of the public 
domain "for building, agricultural, mining, or other domestic purposes." 
in the statement of facts it appears that the land is of "a broken and 
foçky surface, eut up by ledges and ravines, and with every indication 
of being minerai ground." In the plat of the government survey it was 
returned as minerai land. No mines hâve been found or located on any 
of the subdivisions from which, the timber was taken, but valuable mines 
hâve been opeiied in the same township, and within a few miles of that 
place. The lands appear to be high and rugged mountains, unfit for 
cultivation or pasturage. Although no mines bave been found in them, 
they are of a character to contain mines, and may hereafter prove to be 
valuable for mining purposes. So far as it relates to the matter in issue, 
thé act of 1878 is as follows: 

"ïhat allcitizensof theUpited Stateaand other persous, bona flde résidents 
Of the state of Colorado, * * * sliall be, and are hereby authorized and 
permittfed to fell and remove, for building, agricultural, mining, or otiier 
domestic purposes, any timber or other trees growing or being on the public 
lands, said lands being minerali and not subject to entry under existing laws 
of the United States except for minerai entry." 

It will be obsèrved that the lands referred to from which timber may 
be taken are sUch as are subject to entry as minerai lands, as distin- 
guished from those which may be occupied under the pre-emptiOn, 
homestead, and other acts relating to agricultural lands. In the practice 
of thé land department of the government thèse are classified by the sur- 
veyors employed to survey public lands, and marked on the plats of 
such surveys as "minerai lands." But this classification is subject to re- 
vièw in the land-ofBce, and may be èët aside on proof that the lands are ' 
more valuable for agricultural or pastoral use than for any métal they 
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may contain. So that the character of the land, whether minerai or 
agricultural, is always, when Gontested, a matter of fact to be decided 
on évidence, rather than upon the classification in the land-office. But 
it is not altogether a question of finding valuable ore or métal in the 
ground from which the timber is taken. Obviously the act of congress 
is not limited to land which is or may be actually occupied for mining 
purposes. After location made, the timber on a mining claim belongs 
to the claimant, and it cannot be supposed that congress intended to give 
it to another. Furthermore, the grant is of timber on lands subject to 
minerai entry, and not subject to entry aa agricultural lands, which 
means such as may be taken for mining purposes, as distinguished from 
such as bave been taken in that way. Without attempting to describe 
minerai lands in a way which may be sufficient for ail cases arising under 
the act of 1878, it seems clear that the lands mentioned in the complaint 
and in the statement of facts are of that character, They are in a moun- 
tain région, in the vicinity of valuable mines, and bave some indications 
of valuable matais in them. They are unfit for cultivation and for pas- 
turage, and are not subject to entry under the pre-emption or other laws 
relating to agricultural lands. It is conceded that the timber was taken 
and used for the purposes mentioned in the act, and the défendant is a 
citizen of the state, and thus entitled to the benefit of its provisions. 
Judgmeat will be entered for défendant. 



DuNMNG et aï. V. Bond. 

(OireuU Court, S. D. Missmippi, E. D. May 25, 1889.) 

&ArLKOAD COMPANIBS— ACCIDBSTS AT CrOSSIKGS. 

It is the duty of a person approaching a railroad croBsing to stop and look 
in both directions for approaching trains, and also to listen for the same pur- 
pose, particularly when he has rcason to believe a train is likely sppn to pass, 
and if he fails to perf orm this duty, or sees the approaching train and does 
not wait for it to pass, he assumes the risk of accident and cannot recover, 
unless defendant's employés, seeing him on the traclc, neglected to use the 
meians reasonably within their power to prevent the accident, 

Pétition against Receiver on a Claim for Damages. 
CaVioun & Green, for petitioner. 
Nugent & McWUlie, toï vespondent. 

HiLL, J., (charging jury.) The pétition or déclaration çha,rges that 
H. L. Dunning, the intestate of petitioner, was on the 13th day of Feb- 
ruary, 1889, on the track of the Vicksburg & Meridian Railroad, m the 
city of Jackson; that said défendant was then and gtill is the receiver of 
said railroad company, and operating it by bis employés; that. ihe em- 
ployés then running the passenger train on said road carejessly p,hd neg- 
iigently rail the locomotive qf said train against said .IJug}i L. Dunriing, 
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inflicting upon Hka woïinds and bruises from which he suffered great 
bodily pain ûntil; the 27th day of said month, when he died^ bis death 
being caused by said injuries. To recover damages for such injuries this 
suit is brought. To the charges so made the défendant bas interposed 
two ànswers or pleas: First, he dénies that the injuries complained of 
were caused by the négligence and carelessness of the employés operating 
said locomotive and train; and, secondly, that the accident was caused 
by the gross négligence and carelessness of said Hugh L. Dunning. 
Thèse are the issues that you are to deterniine from the évidence and the 
instructions given you by the court. Section 1059 of the Code of 1880 
provides that, in ail actions against railroad companies for damages done 
to persons or property, "proof of injury inflicted by the running of the 
locomotives or cars of such company shall be prima fade évidence of the 
want of reasonable skill and care on the part of the servants of such com- 
pany in référence thereto." The reason for throwing the burden of proof 
to show that the injury waa not the resuit of want of skill on the part of 
the employés in running thé train is that such employés are usually able, 
by their testimony, to show how the injury occurred, when the party 
• injured cannot. This rule must govefn in this case; but, if the défend- 
ant bas produced proof that the injuries were not caused by the négli- 
gence and careless oonduot of the employés then running the train, it 
will be a défense to this action, unless the plaintiff bas overcome such 
proof by the évidence. The prima fade évidence exacted by the statute 
only continues until it is met and balanced by proof on the part of de- 
fendant. At that point the burden of proof is shifted to the plaintiff, 
who must, to entitle him to a verdict, reasonably satisfy you that bis in- 
juries were caused by the négligence and carelessness of the employés 
operating or running the locomotive and cars. This you will détermine 
from ail the évidence, after having duly considered and weighed the 
same. The burden of proof under the second plea is upon the défend- 
ant, and it is for him to show by the proof that the accident was cauSed 
iby the careless and négligent conductof Hugh L. Dunning, thedeceased. 
If this is shown to your reasonable satisfaction, it will make a complète 
.défense to plaintiff s action, unless it further appears that the employés 
running the train could, by rensonable care, bave prevented the accident. 
The statute requires that those running railroad trains through incorpo- 
rated towns and cities shall give notice of their passing by blowing the 
whistle, or ringing the bell, continually while so passing, and shall not 
move at a greater rate of speed than six miles to the hour; and, if thèse 
requirements are disregarded, and the train shall injure persons or prop- 
erty, such disregard shall be évidence of a want of skill and care, and 
^réhdër'-the railroad company liable for such injuries. But if the injury 
WoùM hâve occurred if thé whistle had been soundéd or the bell rung, 
and'thè spéed had only been six miles to the hour, then the company 
■Wîlî>'not be liable on accotint of the running at a greater rate of speed 
tiS'âri'six miles to the hour, or the neglëctto blow the whistle or ring the 
bell. The employés who were engagéd in running the train when the 
accident occurred bave testified that thé whistle was sounded at the oid 
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dépôt, and that the bell was constantly rung until the accident occurred, 
and that ail was donc that could reaeonably hâve been done by appiying 
the brakes to prevent the accident, and that the train was- not run at 
a greater rate of speed than six miles to the hour while passing through 
the city of Jackson. This évidence meets and balances the prinm/aCTe 
évidence created by the statute, and leaves the évidence on both sides to 
be considered and weighed as the évidence in other cases. In consider- 
ing and weighing the testimony of the employés of the défendant you 
will not présume that they are less trustworthy and truthful than other 
witnesses, but will consider the interest they may bave in the resuit of 
the suit, if any is shown, the feeling exhibited by them, their oppor- 
tunity of understanding correctly the matters about which they hâve tes- 
tified, and the reasonableness of the statements made by them, consid- 
ered in connection with ail the other testimony. You will apply the 
!^me rules to the testimony of ail the witnesses. You will not présume 
that any of them bave intentionally testified falsely, and, if confliot in 
their statements exista, you will reconcile them, if you can, and, if yoU 
canodt, you will détermine from ail the évidence which bave most likely 
made the correct statement. When the witnesses are equally crédible, 
more weight is to be given to those who teStify that an occurrence took 
place thahto those who testify that it did not, unless those who testify 
in the négative had aii equal opportunity to know what did occur, and 
had their attention directed to it. This is especially so when an obli- 
gation is placed upon those testifying in the affirmative, as in the case of 
the employés in this case. Itwastheduty of the employés ofthedèfend- 
ant in running the train to do everything. they could reasonably in their 
power to avoid the accident. If you believe they did this, as shown by 
the evidencç, then your verdict should be for thè défendant, — they.be- 
ing in no fault in neglecting to ring the bell, or Sound the whistle, and 
only running at six miles to the hour, — as the accident was not caused 
by a failure to ring the bell or sound the whistle, or running at a greater 
speed than six miles to the hour, if there was such disregard of the re- 
,ç|,uiremeflts of the statute. It was the duty of Hugh L. Dunning to use 
ail reasonable care and caution in crossing the track of the railroad to 
avoid. the accident. The receiver, acting for the interest of ail concerned, 
and being the temporary owner of the railroad, had the right to pass the 
train over the track in préférence to Mr. Dunning, or any one else; and it 
was the duty of the deceased when he approached the track to stop and 
look both ways to see whether there was an approaching train, and also to 
listen to àscertain whether one was approaching, and if he had reason 
to believe one was likely soon to pass, this duty was the more imperative; 
and if he failed to perform it, or if he saw the approaching train and did 
not wait ùntil it passed, he took the risk of the accident which befell 
him, and the plaintiff is not entitled to recover unless the employés, see- 
ing bim pn the track, failed and neglected to use such means as were rea- 
sonably in théir power to prevent the accident. The erigineèr running 
the train had a right to présume that the deceased would not attempt 
to cross thetraek, or, if on it, would leave it ifi there was time to do so; 
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and was not required to stop unless there was imminent danger of the 
collision; and, if there was, was then required to use ail reasonable means 
in his power to prevent it. If, after considering and weighing ail the 
évidence on both sides, you shall find that the accident was caused by the 
négligence and carelessness of the employés running the train, and from 
which they are not relieved by the contributive négligence and careless- 
ness of the deceased, as I hâve stated, then your verdict should be for 
the plaintiffj and you should find as damages such sum as the proof 
shows was necessarily incurred in payment of physicians, medicines, 
nurses, board-bill, and other expenses resulting from the injuries received, 
including burial expenses, and whatever the proof shows his income 
would hâve been up to the day of his death, with interest on such sum 
up to the présent time. You will also find what sum you believe rea- 
sonable as compensation for the pain and suffering endured by the de- 
ceased in conséquence of the injuries received; but if you shall find there 
was négligence on the part of the deceased in attempting to cross the 
track, as well as upon the part of the employés in n^lecting to use the 
means in their power to avert the accident, then you will consider the 
contributory négligence of the deceased in mitigation of the damages to 
which- plaintiff would hâve been entitled had such négligence and care- 
lessness not been committed by deceased. But if you shall consider 
from the évidence the contributory négligence upon the part of the de- 
ceased was greaterthan that upon the part of the railroad employés run- 
ning the train, your verdict will be^ for the défendant. But, in consider- 
ing the tèstimony upon the issues submitted to you, you are alone the 
judges of the weight to be given to the tèstimony of each witness, and 
will consider the whole of it together, and find such verdict as you may 
believe right, under the tèstimony and thèse instructions given you by 
the court. 



MissouEi Pac. Ry. Co. V. Texas & Pac. Ry. Co., (Bbooks, Intervenor.) 

(Circuit Court, B. D. Louiaiana. May 25, 1889.) 

Mastbr ahd Servant— Neoligencb. 

The intervenor was a brakeman on defendant's road, and one of h!s duties 
was to tie the bell-cord running from the locomotive to the cars, after the 
locomotive was attached to the train. While discharging that duty the train 
was suddenly started and he was thrown down and injured. As to whether 
the conductor had taken charge of the train and ordered it to be started the 
évidence was in conflict; the intervenor himself, a switchman, and another 
witness testifyjng that the conductor was in charge. This Was corroborated 
hy the conductor'B admissions and defendant's failure to account for the ab- 
sence of the ehgineer in charge of the locomotive. For the défendant two of 
its employés testified to the contrary, and they were corroborated by inter- 
Tenor's admissions, and by bis failure to explain why be had not attached the 
çord while the conductor was receiving his orders, aa he might hâve done. 
Étld, that the weight of évidence was with the intervenor. 

la Equity. Intervention of Brooks on a claim for damages. 



MISSOURI PAC. BY. CO. V. TEXAS ^t PAC. BY. CO. £17 

Rice & ArmMrong, for intervenor. 
Howe & Prentiss, for défendant. 

Pardee, J. The intervenor, Brooks, claîms damages against the re- 
ceiver in this case, on the ground that while in receiver's employ as a 
brakeman or porter on passenger trains, and while in the discharge of 
his duty, he was injured through the négligence of the receiver. It is 
claimed that it was a part of his (intervenor 's) duty, in making up the 
train, to fasten the beli-cord which runs from the locomotive to the cars 
in rear; and that, on the morning of the 8th of August, 1888, while 
the train was making up at Gouldsborough, he was engaged in this duty, 
and was standing on the top of a tool-box at the rear end of the tender 
tying a bell-cord between the baggage-car and the tender, when, through 
the négligence of the conductor, the train was started before he was 
aware of it, which caused him to lose his balance, whereat he stepped or 
jumped to the platform of the car, alighting on some pièces of ice left 
thereon, causing him to slip and fall to the ground, by which fall his 
elbow was broken and permanently injured. The niaster reports that, 
as to the fall of Brooks and the injury he received, there is no conflict 
of testimony; that at the time he was engaged in the performance of 
his duty; that the start of the train caused him to lose his balance and 
fall; that the train was started improperly by the conductor in charge 
thereof, who represented the receiver as a vice-principal, for whose nég- 
ligence the receiver in law is responsible to other employés on the train; 
and that for his injuries the intervenor is entitled to recover the sum of 
$2,500 damages. To the master's report counsel for the défendant filed 
exceptions as foUows: 

"First. Saidr défendant excepta to the finding that the facts establish a 
presumption of négligence against the receiver. Second. It excepts to the 
Ûnding that the clalmant is entitled to recover the amount allowed him; the 
évidence net showing that the alleged Injuries are a légal basis for any re- 
covery by him. Thtrd. It avers that In any event the claimant cannot re- 
cover, because he contributed by his négligence to the accident complajned 
of. Fourth. It avers that in any event the damages allowed are excessive, 
and should be reduced." 

By agreement among counsel the report and the exceptions are sub- 
mitted to the court on briefs. 

In their brief counsel for the défendant railway company make practi- 
cally two points: (1) That in the conflicting state of the évidence the in- 
tervenor has failed to make out his case with reasonable certainty ; and (2) 
the amount of damages allowed by the master is excessive. An exam- 
ination shows that the évidence in the case is conflicting and irrecon- 
cilable. The theory of the intervenor is that the conductor of the train 
started the train before the intervenor had time to perform the conceded 
duty of tying the bell-cord between the locomotive and the first car be- 
hind, and while intervenor was performing that duty, and that such 
starting was the direct cause of thé intervenor's injury. If this be true, 
it would appear that the intervenor bas a clear right to recover. It is 
v.SSF.nô.lG— 52 
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supported by the testimony of the intervenor himself, one Spicer, a 
.switchman, and the boy, Warner, who daims to hâve been in the car 
second behind the locomotive, and to hâve been looking out of the win- 
dow at the time that the intervenor met with his accident; and is cor- 
roborated by the proved admissions of the qondiictor, and the failure of 
the défendant to produce or account for the engineer in charge of the 
outgoing locomotive. The theory of the défendant is that the intervenor 
met with bis accident while the train was being made up in the yard of 
the Company at Gouldsborough, and while the conductor was absent at 
the dispatcher's ofiice to reeeive orders, or at least before he had taken 
charge of the train. The master has found that the intervenor's wit- 
nesses are to be believed, and that the main witnesses of the défendant 
Company are to be discredited. 

The conclusion that I reach after a full examination of ail the évi- 
dence is that the intervenor's évidence, supported as it is by the opinion 
of the master, preponderates in the case. At the same time I dissent 
in toto from the daim of the intervenor, apparently àcquiesced in by the 
master, that the testimony of the two main witnesses, Nash and Casa, 
for the défendant, is coUusive and false. The case shows that the ordi- 
nary way in which the business is doneat Gouldsborough, after crossing 
the river on the ferry-bqftt, is for the conductor to go at once to the dis- 
patcher's oflBce, some distance up the yard, to obtain and receipt for 
orders; apd that, while this is being done, the train is made up under 
the yard-master's orders, the cars composing the train, are switched by a 
yard-engine to their proper places, and, when the train is made up, 
the engine that is tohaul it js attached; it being the duty of the porter 
or brakeman, as intervenor was, to attach and properly tie the bell-cord 
as soon as the outgoing engine is attached. The évidence of Nash and 
Gsiss is to thie effect that the accident to the intervenor occurred before 
or at the time the outgoing engine was attached, and not after the train 
was fuUy made up and turned over by the yard-master to the conductor. 
It is cOrroborated by the fact that no explanation whatever is given as to 
what the iAtervenor was doing, and why he did not tie the bell-cord 
whilè the conductor was obtaining orders, and by thei statement oî the 
intervenor as to the manuer in which he received his hurt, taken down 
by Dr. Kearney, in the présence of Dr; Postell, at Placqueminèj where 
thé intervenor was first examined by a surgeon; and it is further corrob- 
rirated by the absence of any motive on the part of Gass and Nash to 
swear falsely, — the idea that motive is presumed because they were 
railroad employés being rejècted as absurd. 

i ; The damages allowed are based upon the theory that the intervenor 
will never fully recover the use of his arm. The testimony on this sub- 
: ject is not sufficiently cléar aild conclusive. Of course it is hardly to be 
expected that, in the ordinary course of healing éUch an injury, it will 
bé cured pending the investigation of the case, and in the détermination 
of the amount of damages to be recovered from the rail way, if the in- 
juïy is permanent, the sum allowed by the master is not excessive; but, 
if otherwise, the sum of $1,500 is ample. The intervenor may hâve an 
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orcler recommitting the case to the spécial master to take additicnal expert 
médical évidence as to the permanency of intervenor's injury; or an 
order confirming the master's report as to the liability of the défendant 
Company, allowing damages in the sum of $1,500, as he may elect, 
withiri five days from this date. 



NeWMAN V. AtABAMA G. S. R. Co 
(Cfireuit Court, 8. D. Mùsmippi, E. D. May 34, 1889.) 

1. Cabbibbs op PASSENsaKs— Injukibs — Dbpbctivb Tkaok. 

In an action for damages for injuries to a passenger by the derallment of a 
car, several witnesses for plaintifl testifled tbat the ties at the point where the 
accident occurred were in a veryrotten condition, and that the rail was much 
worn and mashed. The only testimony to rebut this was that df défendant' s 
section bos^, who testifled that he examined the traclc a day or two bef ore the 
accident, and that the rail was sound, but admitted that one of the ties was 
Bomewhat decayed. Défendant did not produce the broken portion of the rail. 
Beld, that plaintiS was entitled to recover. 

S. Same—Daïiages— Diabètes. 

There heing an irreconcilable conflict among the médical witnesses as to 

whetheir, if plaintifl has diabètes in its incurable form, the disease was caused 

by the accident, or was latent in his System prier thereto. and was in some 

, measure accelerated by the accident, no damages can be allowed on account 

of Buch disease. 

At Law. Action by Louis T. Newman for damages for personal in- 
juries. 

Miller, Smith & Hush, for plaintiff. Fewéll, WalMna & Brahan and John 
C. McMartin, for défendant. 

HiLL, J. This is an action brooght by the plaintiff agaînst the de- 
fendant for alleged injuries received by him while a passenger on defend- 
ant's train, caused by the négligence of défendant în not keeping its rail- 
road track in sufficient repair, 8uch is the substance of plaintifPs dec- 
laration^ and to which the défendant has interposed the pîea of the gên- 
erai issue, and upon which, by stipulation, the questions of fact as well 
as of law are submitted to the court, the finding of the court to be in lieu 
of the verdict of a jury, The proof shows that the plaintift' wàs a pas- 
senger on defendant's train, and that he had paid his fare, and had a ticket 
from Chattanooga to Vicksburg, and had also paid the addilional fare 
demanded, and was in the Mann boudoir car, — one of the cars in said 
train; that by reason of the breaking of one of the rails on the track said 
car was thrown from the track, and plaintiff was thrown from his seat or 
place of repose, and that by some sharp substance a deep eut or wound 
was made on the right sjde of his face, which severed one of the arteries, 
or perhaps two of them, from which a large quantity of blood flowed, 
which greatly weakened him, producing temporary faintoe^s^ and from 
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whîcl îi«j suffered considérable pain; that a considérable time elapsed be- 
fore said wound was healed and cured; that soon after this accident a 
dot of blood made its appearance in the right eye, — the one next to the 
wound, — which to some extent injured the sight of the eye, and that 
since that time the hearing in the right ear has been impaired. The 
proof further shows that not long after the accident symptoms usually 
foiind in cases of dtahetes-mellitm made their appearance in plaintiff, and 
which continue, and that since the accident plaiutifPs health has not 
been as good as before; that he hasexpended several hundred dollars in 
the payment of physicians' bills for the treatment of his wound, and of 
the disease from which hê has been suffering, and for medicines and 
board and other necessary purposes whiïe under the treatment of said 
physicians; and that he has been detained from his business, and has 
not attended to his business as fprmerly. It is çharged that ail the suf- 
fering and expense to which plaintifif has been subject since the accident 
hâve been the resuit thereof, and that it caused the disease known as dia- 
betes-méUifMs, which, it is alleged, is incurable, and from which plaintiff 
will hâve to suffer during the remainder of his life, if it is not shortened 
thereby. The ôrst question is to détermine whetheror not the défendant 
is liable to plaintiff by reason of the carelessness and négligence in not 
keeping its road-bed and track in sufficient repair. That the accident 
was the resuit of the broken rail îs admitted, but it is insisted that the 
defect of the rail, if any, was such as could not be discovered, and that 
the road-bed and cross-ties were ail sufficiently soUnd, and in good order. 
The only witness introduced by the défendant on this question is the 
section boss who had charge of this part of the road, and he testifies 
that such was the fact, except that one of the cross-tiès where the broken 
rail was fastened on the track was decayed; but hc states that it was 
not rotten. To rebut his évidence some six or seven disinterested wit- 
nesses testify that the cross-ties at that place were very rotten ; that the 
rails were old and very rnuch worn, and the flanges were broken down, 
and the broken rail was mashed at the place where it was broken. Some 
two of the witnesses, who live near the pJace, testify that the rails at that 
place were old rails, brought from other places and put in. One witness 
testifies that he had a son employed in running over that part of this 
road, and that the track was in such dangerous condition that he had 
tried to induce his son to quit the road for fear of an accident. In con- 
sidering the évidence I only take into considération that which relates to 
the place where the accident occurred. The proof shows that the broken 
portions of the rail hâve been sent ofî to the rolling-mill, and hâve not 
been produced, either on this trial or on a trial at Birmingham for dam- 
ages resulting from the same accident. They woald hâve been important 
évidence for the défendant, if in its favor, and its non-production is a 
strong circumstance to show that, if produced, it woilld bave sustained 
the cause of plaintiflF, as it would hâve shown whether the rail was 
mashed down where broken, as testified to by plaintiflPs witnesses. Be- 
sides, no other witnesses than tlie section boss bave been introduced by 
défendant to ehow the condition of the track, or what caused the acci- 



NEWMAN V. ALABAMA S. S. E. CO. 821 

dent. The section boss testifies that the decayed cross-tie, where the 
rail was broken, was mashed partly dpwn ; he testifies that he had passed 
overthis part of the road and examined it either that day or the day be- 
fore, and that some eight or nine trains passed over it daily, and that 
this was the iirst accident which had occurred at that point ; and this 
fact, it is insisted, strengthens the testimony of Harper, the section boss, 
and which, taken in connection with the fact that it was bis duty to ex- 
amine the track, his testimony should outweigh that of the other wit- 
nesses ; but I cannot concur in this view, and must hold that the weight 
of the testimony establisl^es négligence on the part of the défendant, 
and a liability to the plaintiff for the injuries received. That the plain- 
tifif suffered great loss of blood, and would hâve lost his life had not 
skilled aid been obtained, and that he also suffered considérable bod- 
ily pain and loss from his business by reason of the accident, is proven 
feeyond a doubt. The prépondérance of the proof also shows some im- . 
pairment of the hearing, and some temporary injury to the right eye, 
but neither of which, at présent, seems to be very serions. What thèse 
injuries may prove to be in the future is uncertain. The most difB- 
cult question to détermine is as to whether or not the symptoms of the 
disease known as diabètes were caused by the injuries received, and as 
to whether or not it is of that type supposed to be incurable. There 
has been produced upon the trial on this point the testimony of a num- 
ber of médical gentlemen of known expérience, skill, and ability in their 
profession, establishing almost beyond controversy two propositions: 
Mrst, that doctors will differ; and, seœndly, that they hâve not yet as- 
certained the true origin of the disease called diabdea. On this point 
they admit that they are at sea ; some holding, more as matter of spéc- 
ulation, one cause, and some another. It seems, however, pretty well 
settled that some races are more liable to it than others. It is also 
thought to be in some instances hereditary; but it doubtiess dépends for 
its origin upon différent conditions of the body, with the performance or 
non-performance of the différent functions of the body, as well as season 
of the year, climate, etc. It is held by thèse médical gentlemen, or some 
of them, at least, that there is a prédisposition to the disease in some 
persons, and which exists for some time before it is known by the patient; 
that this latent condition can be called into active exercise by personal 
injury or other causes ; that some personal injuries received on particular 
portions of the head wiU produce, or at least accelerate, this disease. 
But, after considering and weighing ail the testimony on this question, 
I am brought to the conclusion that the weight of the évidence is rather 
against than in favor of the conclusion that the disease, whatever it is, 
under which the plaintiff suffers, in this particular was produced by the 
it^jury received in the accident mentioned in the pleadings; and that as 
io whether, if it is diabètes oî that type supposed to be incurable, it had 
its existence in the System before the accident, and, whether aecelerated, 
if at ail, by the accident, is too uncertain upon which to estimate the 
damages claimed. But I ara satisfied that for the suffering the plaintiff 
has eadured from loss of blood, which so nearly endangered his life, the 
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pain he endured, thè temporary, if not permanent, impairment of his 
eyesight and hearing, and his loss of time and attention to business, the 
amount of mon^ paid for médical aid, expenses in prosecuting his suit, 
including counsel's fées, the sum of $5,000 should be awarded him as his 
damages. The finding of facts will be in favor of the plaintiff for that 
sum, and the costs against the défendant, for which judgment will be 
entered. 



Rebeb V. Bond. 

lŒreuit Court. 8. B. MMstippi, E. D. May 20. 1889.) 

. CitBRiEES OF Passengbbs— iNJrmiEs ON FsErsHT Tbaiks. 

It is the duty of the conductor and employés operating a freJght traîn, as to 
which some accommodations hâve be«n provided for passengers, to give 
passengers thereon guch attention and care as is consistent with the opéra- 
tion of the train, bat not Buch strict attention and care as are requirod of the 
employés on regular passenger trains; and a person riding on such freight 
train, who is injured by the négligence of the employés, is not entitled to as 
heavy damages as if the accident had occurred on a passenger train. 

Pétition against Receiver on a Claim for Damages. 
OaUwun d; Orem, for petitioner. 
Nugeani & McWiUîe, for respondent. 

HiLL, J. This pétition was exhibited by petitioner in his life-tîme 
against P. S. Bond, receiver, in the case of Farmera' Loan <Ss Trust Go, v. 
Vîcksburg <fc M. R. R. Oo., and since his death revived in the name 
ofhisadministrator, to recover damages for injuries received by him by. 
the alleged gross carelessness ajud négligence of the employés of the said 
receiver. The answer of the receiver dénies the carelessness and wrong- 
fui acts alleged. Proof has been taken on both sides, and the questions 
of fact, as well as law, submitted to the court. The undisputed facts 
are as foUows: Dr. Reber, this petitioner, on the 23d day of August, 
1888, purchased a ticket from the agent at Brandon to Jackson, and got 
aboard the l'reight train bound westward, and took his seat in whatis 
called the " caboose car," which has in it cushioned seats for the accom» 
modation of such passengers as might désire to travel by that train. 
When the train arrived in Jackson it passed the freight dépôt, and be- 
yond Capitol street, stopping for a very short period with the caboose 
car at Capitol street, where one of the passengers got ofF the train, the 
others — some eight— -remaining. The train was then backed down to 
the switch, towards the freight dépôt. When the caboose got opposite 
the dépôt, it stopped fOr a short time, when some one remarked that 
that was the place to get off. ■ Dr. Reber, and ail the other passengers 
desiring to get ofif the train, arose from their seats, and started to get out, 
when bya suddenjerk or jar the caboose was thrown back, which threw 
the passengers forward, who were on their feet, and Dr. Reber was 



EEBER V. BOND. 823 

thrown violently down on the floor, causing injuries to différent portions 
of his person, from which he suffered great bodily pain and suffering, 
rendering him helpless, and from which he afterwards died. The proof 
is conflicting and unsatisfactory as to the length of time the train was 
stopped at the crossing of Capitol street, the place where passengers usu- 
ally disembarked from the caboose. That it did stop there a short 
time, and that one of the passengers, Mr. Jayne, did disembark there, 
is conceded. There is no proof, however, that the passengers were no- 
tified that that was the place for those to leave the train who desired to 
leave it at Jackson, which should hâve been dbne if they were required 
to leave at that point. Had that point been the regular passenger de- 
pot, such an announcement would not bave been necessary, as the pas- 
sengers would then know that they were in Jackson. The proof is 
equally conflicting and unsatisfactory as to whether the caboose was de- 
tached from the train when it arrived at the freight dépôt, and, if so, how 
long it remained before the défendant and others attempted to disem- 
bark, and the accident occurred resulting in the injuries to the petitioner. 
The testimony of the employés of the défendant is that the caboose was 
not detached until after the passengers had left the caboose, and that the 
jerk or jar of the train was the resuit of the slack running out of the 
■ train, as it is called, as is usual when the train is stopped at that point. 
The testimony of some of the witnesses for petitioner is that the caboose 
was detached from the train before that time, 1 am of the opinion 
that the weight of the évidence is that it was not detached until after the 
accident, and that the jar or jerk was the resuit of the slack running 
out of the train. There is also some conflict in the évidence as to 
whether or not any one connected with the train notified the passengers 
that that was the place to leave the caboose; that some one did is évident, 
and the weight of the évidence is that it was the conductor, as it was 
his duty to bave done, if the train had come to a proper stop, and there 
was no danger in getting out of the caboose; and it is fair to be presumed 
that he was of the opinion that the proper stop had been made, and that 
it was safe for them to disembark, but in which he was mistaken. The 
proof is that the freight dépôt was one of the points for disembarkment 
from the train. I am of the opinion that it was the duty of the con- 
ductor, who, from the tickets he had taken up, knew that petitioner, 
with other old persons on the train, were aboard the train bound for 
Jackson, to hâve either stopped the caboose at the crossing of Capitol 
street long enough for them to get off safely, and to hâve given them 
timely notice that that was the place to leave the train, or, if this was 
not done, to hâve notified them to remain in their seats until the caboose 
was detached from the train, and when they could get off of it safely; and 
that there was such a failure upon his part as to amount to a degree of 
négligence. The question; however, is, did it amount to that degree of 
négligence as, under the statute, renders the défendant liable for thé dam- 
ages claimed. If it was gross négligence, then there is no quœtion of 
the liability. If it was not gross négligence, and the train was one only 
designed for the transportation of freight, and; not for the transportation 
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of passengers as well, then there is no liability. I am of the opinion 
that the proof does not show a case of gross négligence, so as to justify 
punitive damages, or damages at ail, if the train had been one not de- 
signed to transport passengers as well as freight, It is certain that it 
was not a passenger train, or what is sometimes called a "mixed train," 
such as is osed on short lines, and for the accommodation of local travel, 
and which hâve attached regular passenger coaches, and stop at the pas- 
senger dépôts; but the proof does show that more than ordinary accom- 
modations were furnished to passengers than is ordinary or usual on 
strictly freight trains, and were such accommodations as to invite pas- ■ 
sengers to travel on that train who did not désire to wait for the passen- 
ger trains; and that, such being the case, it was the duty of the con- 
ductdr and employés operating the train to give to passengers traveling 
on the train such attention and care as was consistent with the opération 
of such a train, but not such strict attention and care as that required of 
Ihe employés on regular passenger trains. The passengers on this train, 
by going on it, instead of waiting for the regular passenger train, took 
ail the risks incident to such a train, and were required to keep a look- 
out, and do everything reasonably within their power to avert accident 
and danger. The duties of the conductor and other employés operating 
the- train are dififerent from^those on a passenger train. Freight trains 
are more diflScult to manage and control than passenger trains, and con- 
sequently much more liable to accidents. The slacking and taking out 
the slack, the jars and jerks, are unavoidable in the one, and unknown 
almost in the other. Those who prefer traveling on freight trains take 
ail thèse incidental risks; but, as before stated, I am of the opinion that 
by the extra accommodations furnished passengers, inviting them to 
travel in this caboose, a stricter obligation for attention and care to tho 
passengers was imposed on the conductor and employés than would bave 
been had they not been furnished and this invitation given, so that this 
exemption provided by the statute cannot avail the défendant. Yet I am 
further of the opinion that the damages should not be as much as for a 
similar degree of négligence had the accident occurred on a passenger 
train, and that ail the circumstances should be taken into considération. 
That the petitioner sufFered great pain, and was disabled for life, and 
that the injuries hastened bis death, are not denied. The question what, 
under ail the circumstances, is a reasonable sum to be paid to bis Per- 
sonal représentative for the damages received, is one of some difficulty. 
If the injuries had occUrred on a passenger train, where it is the spécial 
duty of the conductor and employés to reçoive passengers on the train, 
and to see them safely oif the train, and when this spécial duty devolves 
upon the conductor, who bas no other duty to perform, at that time, 
and who has at his command a compétent brakeman to aid him, and. 
when the train is easily handled, a much larger sum would be reasona- 
ble; but in the management of a freight train the conductor has other 
important duties to perform, and has very little time to dévote to pas- 
sengers, as is the case with ail of his assistants. He has trains to make 
up, freight to reCeive and discharge; so that the risk which Dr. Re- 



TILLERY V. BOND. 825 

ber took in taking passage on this train, instead of waiting for the pas- 
senger train, must be taken into considération. I am of the opinion 
that, considering ail the circumstances, $2,760 is a reasonable sum to be 
allowed, and this sum to be in full for ail damages resulting from the 
injuries received. The receiver will be ordered to pay that sum, and 
ail the costs resulting from the injuries received, eut of the money in 
bis hands. 



TiLLEEY V. Bond. 

{Circuit Court, 8. D. MisiUaippi, E. D. May 23, 1889.) 

Cabriebb of Pabsengerb— Failtibe to Aknotjncb Station— EvroBNCB. 

In an action for damages for being carried past her station, plaintiS testi- 
fled that she did not know the station, that she was sick, and that she so 
informed the conductor, who promised to let her know when the station was 
reached; that he did not do so; and that she did not hear the station called. 
Her attorney testifled that he was on the same train, and got oiï at the station 
in question, and that he did not hear the station called, but he admitted that 
he was familiar with its locality, and did not listen particularly to hear it 
called. The porter whose duty it was to call the station testifled that he did 
Bo on the occasion in question, and that he was sure, because his attention 
was called to the matter the next day. The conductor denied that plaintiff 
had any such conversation with him as stated. It appeared that plaintiS waa 
s morphine eater, and subject to fits of unconsciousness. Edd, that the evi- 
denco did not warrant a recoyery. 

Pétition against Keceiver on a Claîm for Damages. 
Shdton & Gnticher, for petitioner. 
Birchett <& GiUand, for respondent. 

HiLii, J. This is an action brought by the plaîntiff against the de- 
fendant, as receiver of the Vicksburg & Meridian Railroad Company; 
the questions of fact, as well as of law, being submitted to the court 
upon the pleadings and proof. The déclaration, in substance, charges 
that plaintiff purchased a ticket from the agent at Vicksburg to Bovina, 
and entered the passenger train for the latter place; that on the way she 
informed the conductor of the train that she was sick, and that she did 
not know the stations on the road, being a étranger in the country, and 
requested him to bave her notified when the train reached Bovina, wbich 
he promised to do, but which he failed to do, and that she did not know 
when they reached that station, and was carried to the next station, five 
miles distant ; that when she left the train she reminded the conductor 
«f his promise to notify her when they arrived at Bovina, which he ac- 
knowledged, and said he had forgotten it, and told her she could return by 
the evening train ; that, when she informed him that she had no money 
with which to pay her fare, the conductor then told her that she would 
bave to walk back, which she did ; that she had to cross a long bridge on 
& trestle, and she did so with great difficulty, having to crawl partof the 
way on her hands and knees; that the weather was very hot, which 
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, brought on sîckness and sufiFering, and which disabled her from making 
a living, — ail of which was the resuit of the carelessness and gross nég- 
ligence of the conductor and employés of the défendant. To the déclara- 
tion the défendant has interposed the plea of the gênerai issue, which de- 
volves upon the plaintifif the burden of establishing by proof the charges 
made in her déclaration. The plaintiflf testifies to the facts alleged, and 
other facts, which, if sustained by the other proof in the cause, would 
entitle her to a recovery for the actual damages sustained by her, if not 
to exemplary damages. But she is contradicted in several important 
particulars by witnesses on the part of the défendant, who are not, and 
were not at the time, in the employment of the défendant, and in no way 
interested in the resuit of the suit, which, aside from the "interest the 
plaintiff has in the verdict, greatly impairs the weight to be given to 
her testimony. The conductor, in his testimony, dénies that he saw 
her at the next station, or knew that she did not get off the train at 
Bovina, until he returned on the next day, and has no recollection of her 
making any request to be notified. The agent at Bovina, in his testi- 
mony, States that the plaintiflF, when she returned to that place in the 
evening, admitted that she did not see the conductor at the next (Smith 's) 
station, and did not speak to the agent at that place on the subject, and 
thought ail she could do waa to walk back, and did so. The colored 
porter, whose duty it was just before reaching Bovina to call out the 
name of the station, testifies that he did sô; that he remembers that he 
did so from the fact that he was informed on the next evening, on the 
retum trip, that the plaintiff had been taken past that station. He fur- 
ther testified it was his duty to call out the name of the said station, 
which he never neglected. To rebut this évidence on the part of the de- 
fendant, or rather as part of the testimony in chief, the plaintiff has 
produced the testimony of J. A. BuUock, who testifies that he was a 
passedger on the train on the moming that plaintiff left Vicksburg, and 
in the same car, but did not remember heariug the station called out, 
and thinks if it had been he would hâve known it ; but, on cross-ex- 
amination, states that he was not in the habit of listening for the calling 
of the station, as he knew it, and it was his place of stopping, and ad- 
mits that the station might hâve been caUed out, and he might not hâve 
noticed it. This witness admits that he is one of the attomeys in this 
case, and consequently has more or less interest in the resuit of the suit, 
and therefore, on the score of bias, is subject to the same scrutiny as 
other interested witnesses; but, aside from this, it is a well-known fact, 
from daily expérience, that persons who do not intend getting off at a 
station, or one who knows the station, and is in the habit of getting off 
there, are not apt to notice the calling of it, or to remember it afterwards, 
wbich fact greatly lessens the weight to be given to his testimony, with- 
out in any way impairing his veracity. It is insisted for the plaintiff 
that, as she intend edto get off at Bovina, she would be listening for the 
announcement of the name of the station, and would hâve known whelher 
it was announced or not. And there is force in this position, which 
would greatly strengthen the weight to be given to her testimony, but 
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for the testimony of the persons at whose housô she was for some time 
prior to the time thèse events occurred, and from which place she had 
directly come, and that is that she had had severe spasms or epileptic 
fits, and had been subject to them for years ; that she used considérable 
quantitieS of opium and morphine, and spent a great deal of her time 
sleeping or in a stupor. The proof further shows that after this time 
she used considérable quantities of morphine. So I am satisfied that 
she was and is whàt is called a "morphine eater," who involuntarily loses 
consciousness when the attention is not specially engaged, and often while 
in conversation with others. This is common expérience or observation. 
I hâve carefuUy considered the évidence on both sides, and. am sat- 
isfied that as the burden of proof is upon the plaintiff, and that, as her 
own testimony is so much weakened by the contradiction of her state- 
ments by crédible and disinterested witnesses upon important points, 
her interest in the resuit of the suit, and what is evidently her mental 
condition, produced by her bodily sufferings and the use of opium and 
morphine, ît is not sufBcient to maintain her action, when disproved by 
the testimony of the porter, whose spécial business it was to make this 
announcement, and whose attention was called to the circumstance the 
next day; and that the testimony of Builock, giving to it ail the weight 
to which it is entitled, is not sufficient to overcome the testimony of the 
défendant, and give such a prépondérance of weight to her évidence as 
to entitle the plaintiff to a recovery. The condition of the plaintiff is 
certainly a déplorable one; broken down by disease, abandoned by hus- 
band and children, and thrown on the cold charity of the world. She 
is certainly a proper subject to be taken care of by the public, or some 
of our charitable institutions. But, neither the défendant nor the inter- 
ests represented by him being under spécial obligations to take care of 
and provide for such unfortunate people, he cannot be required to do so. 
The resuit is that the finding of the facts, as the verdict of a jury, must 
be in favor of the défendant, and a judgment rendered in his favor, but 
without costs, except his own costs, which wUl be paid out of the funds 
in court. 



United States v. Haeman. 
{District Court, D. Kansat. June 15, 1889. 

1. PosT-OrricE— Obscène Pubmcaticks. 

Dnder Rev. St. U. S. § 3893, providing that "every obscène, lewd, or las- 
civious book, pamphlet, picture, paper, writing, print, or other publication 
of an indécent character, "is nbn-mailable matter, etc., the offense is commit- 
ted by mailing a paper containing a single obscène article, among other articles 
not objectionable. 

2. iNDiCTMBNT AND INFORMATION— ELECTION BETWBBN COTTNTS. 

Where an indictment for mailing anewspaper containing an obscène article 
includes a number of counts, charging as a separate offense the mailing of a 
copy of that issue to each of a number of persons. the objection that ail the 
counts are for the same offense should be made by motion to roquire the pros- 
ecution to elect, and not by motion to quash the indictment. 
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On Motion to Quash Indictmeni 

W. a Ferry, U. S. Atty., for plaintiff. 

David Overmeyer and 0. C. Cl&nens, for défendant, 

FosTEH, J. The défendant, Moses Harman, is charged with having 
unlawfuUy and knowingl.y deposited in the United States post-office at 
Valley Falls, Kan. , for mailing and delivery to différent parties, a certain 
obscène article of an indécent character contained and printed in a pub- 
lication entitled "Lucifer." There are a great number of counts in the in- 
diotment, and it is unnecessarily long. The articles complained of are 
four in number, and were mailed at différent tiœes. The défendant 
demurs to the indictment on the ground that it does not charge an 
offense under the law; that the statute does not reach a case of mailing 
a paper containing an obscène and indécent article, but that the publi- 
cation, paper, or periodical itself must be of an obscène character as a 
whole.' Section 3898 of theRevised Statute déclares as folio ws: 

"Every Qbscene, lewd, or lascivious book, pamphlet, picture, paper, writ- 
ing, print, or other publication of an indécent character * * * are liere- 
by declared to be non-mailable matter, and shall not be conveyed in the mails 
nor delivered from any post-office, nor by any letter-carrier." 

Counsel for défendant, in support of the démarrer, hâve made an in- 
génions -argument, and one showîng much research in the field of gên- 
erai literature. They insist that if an article in a paper or other pub- 
lication cornes within the meaning of the law, then by the same reason- 
ing a chapter or sentence of a book which is obscène would bring under 
the ban of the law the whole book, and would exclude it from the mails. 
As a resuit, not only médical works, but the writings of such authors as 
Swift, Pope, Fielding, Shakespeare, and many others, and even the 
Bible itself, would be denied the privilèges of the United States mails. 
Undoubtedly there are parts of the writings of said authors, and many 
others equally noted, whieh are open to the charge of obscenity and lewd- 
ness, but any one objecting to such works being carried through the 
mails would be laughed at for his prudery. I bave but little patience 
with those self-constituted guardians and censors of the public morals 
who are always on the alert to find something to be shocked at; who ex- 
plore the wide domain of art, science, and literature to find something 
immodest, and who attribute impurity where none is intended. The 
law is founded on reason and common sensé, and the statute was enacted 
to prevent the mails from being used to disseminate the vile literature 
and indécent pictures with which the country was flooded; those thing» 
calculated and intended to create and cater to a morbid appetite for 
obscenity and lewdness, and to corrupt the morals of the people, and 
especially the young, who are more susceptible to such influences. U. 
S. v. Bebout, 28 Fed. Rep. 522; U. S. v. Ohesman, 19 Fed. Rep. 497. 
No one in this day can deny the right to the widest latitude of discus- 
sion of ail subjects of interest to the people. Any thought which may 
contain the gerra of an idea calculated to benefit any human being, when. 
couched in décent language, ought to be disseminated among the people. 



UNITED STATES V. HAEMAN. .829 

The question of obscenity in any particular article must dépend largtly 
on the place, manner, and oBject of its publication. It would not bo 
proper to discuss certain matters in a family newspaper which might bi 
discussed with propriety in a médical journal. Again, if the writer wfr^ 
in good faith attacking some great, flagrant wrong, the use of plain lan 
guage, although offensive to ears polite, might be permitted. It h 
claimed for défendant that such is this case, but it does not sp appear or 
the face of the indictment. It seems to me that the first two of the 
articles set out are per se obscène and indécent in a publication for gênerai 
circulation. Is it an offense under the statute to knowingly mail a paper 
containing an article or articles obscène, lewd, or indécent, or must the 
paper as a whole be obnoxious ? If the latter is the rule, it would seem to 
apply to writing as well as printing. So a letter or other writing, unless 
the objectionable contents largely predoniinate, could not be excluded 
from the mails. The statute uses the words "print or other publications 
of an indécent character." What is meant by print? Is it printed 
letters, or a picture? The word "picture" appears just before it in the 
statute. Undoubtedly, in its broadest sensé it may be an impression of 
either figures, characters, or letters. In the more common sensé it is 
used as applicable to letters. Another question naturally arises under 
the statute. Does the term publication necessarily refer to the paper 
published as a whole, or may it properly be applied to an article pub- 
lished in the paper? We speak of the publication of légal notices, or the 
publication of an article in a newspaper. Suppose the obscène article 
was eut from the paper and inclosed in an envelope. It would be a 
print or publication, and would be non-mailable. I can see no reason 
why it is any the less objectionable when mailed as an intégral part of 
' the original paper. 

It is apparent that the construction of the statute contended for by de- 
fendant would practically defeat the object and purpose of the law. It 
would be a very duU man who could not conform bis publication or 
written communication to the exigencies of the situation. A further 
objection is made to the indictment, that there is a joinder of a multitude 
of counts for the same offense. I hâve serious doubts whether the pub- 
lisher of an obscène paper can be convicted of a separate offense for 
every person to whom he shall mail that particular issue of his paper. 
At the minimum imprisonment, even under a fine, the ordinary human 
life might not serve to fill out the period. But it seems to me that the 
most défendant can claim on that ground is that the government be re- 
quired to elect on which counts it will prosecute. The motion to quash 
is overruled.' ' 

Since writing thé foregoing opinion my attention bas been called to a 
case recently before Judge Thayer, of the Eastem district of Missouri, — 
U. S. V. CUirke, ante, 500. From what appears in the published extract 
of the case, it seems Judge Thayee takes a similar view of the law, on 
the chief points, as herein expressed. 
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HuBER rf aï. t!.N. 0, Nelson Mantjp'gCo. 

{Oireuit Court, E. D. Missouri, El. D. May 25, 1889.) 

1. Patents fôb Inventions— Lapsb of Foheign Patent. 

Letters patent of the United Sttftes, granted after an English patent for the 
same invention had lapsed and become void by reason ol non-payment of a 
stamp duty, held, granted without authority of law. 

2. SaMb. 

The commissioner of patents bas no authority, under section 4887, Revised 
Statutes of the United States, to grant letters patent for an invention pre-, 
viously patented abroad, after the fpreign patent has expired by reason of the 
failure of the inventer to comply with some requirement of the foreign 
patent law. 

5. Same— Dubation of Letters. 

Letters patent of the Unted States, îssued pursuant to section 4887, only 
continue in force during the actual existence of the prlor foreign patent hav- 
ing the shortest term. 
4. Same — Reissue— Enlargbment. 

A patent for an invention cannot be reissued in such form as to enlarge the 
original claims, unless there has been a clear mistake inadvertently com- 
mitted in •\*rording the claims. ' 

6. Same — Commisstoner's Decisioni-Bevibw. 

On the trial of an action for infringement of reissued letters patent, the 
flnding of the commissioner bf patents, that the original patent was in- 
operative by reason of inadvertence, accident, or mistake; may be reviewed 
to the extent of determining whether what was described and alleged to be 
a mistake when the reissue was applied for was such a mistake as warranted 
a reissue. 
9, Same— Eeissub— Valtditt. 

Where a patent was surrendered and reissued for the purpose of invalidat- 
ing a subsec^uent patent for a similar invention; and one élément of a com- 
bination claimed in the original letters was omitted in combinations claimed 
in the reissue, thereby enlarging certain claims; and it appeared that the élé- 
ment so omitted was intentionally included in the combinations as claimed 
in the original letters, for the purpose of describing a comblnation that, as a 
whole, would constitute an operative and useful' machine; and such élément 
was in fact necessary to make the machine operative and useful, — held, that 
the enlarged claims of the reissue were void {a) because the original claims 
were not formulated through accident, inadvertence, or mistake; and (ô) be- 
cause the patentée had such f uU knowledge of ail the f acts, when the original 
claims were drafted, that bis failure to claim the particular comblnation 
claimed in the reissue amounted to an abandonment of the same to the public. 

In Equity. 

This was a bill filed to restrain the infringement of letters patent of 
the United States No. 260,232, issued June 27, 1882, to Henry Huber, 
assignée of Peters & Donald, as well as to restrain the infringement of 
reissued letters patent No. 10,826, issued April 19, 1887, to James E. 
Boyle. Both patents are for improvements in sanitary water-closets. 
Huber is owner of patent No. 260,232, and soie licensee under reissued 
letters patent No. 10,826. 

Rev. St. U. S. § 4887, provides that— 

"No person shall be debarred from receiving a patent for his invention or 
discovery, nor shall auy patent be declared invalid, by reason of its having 
been first patented or caused to be patented in a foreign country, unless the 
same has been introducel into public use in the United Statea for more than 
two years prier to the application. But every patent granted for an inven- 



HDBEE V. N. O. MEIiSON MANUF'cJ CJO. 831 

tion which has been previoiisly patented in a foreign conntry shall be so lim- 
ited as to expire at the same time with the foreign patent, or, if there be more 
than one, at the same time witti tbe one baving tbe shortest term, and in no 
case shall it be in force more than seventeen years." 

Paul BakeweU, for complainants. 

Taylor & Pdiard and Benjandn F. Rex, for défendant. 

Thayee, J. This case has been elaborately argued. FoUowing the 
course that was pursued by counsel in the argument, the first question 
for considération iswhether letters patent No. 260,232, issued to Henry 
Huber, as assignée of Pétera & Donald, are valid. The facts in the light 
of which that question must be determined are not disputed. Peters 
& Donald are résidents of Great Britain. ïhey secured a patent in Eng- 
land on April 7, 1874, for the same invention coverèd by American let- 
ters patent No. 260,232. On April 7, 1881, the English patent, by 
virtue of English laws, became null and void, on account of the failure 
of the patentées to pay the- stamp duty of £100 which became due 
on the patent on that day. Ou November 29, 1881, they filed an ap- 
plication fora patent for the same invention in the United States, and 
a patent was subsequetly granted to Henry Huber as their assignée on 
June 27, 1882. Peters & Donald appeax to hâve assigned ail their in- 
terest in the invention, for a nominal considération, to J. E. Boyle on 
the 27th of Oetober, 1881, some six months after the English patent 
had lapsed and become void, and Boyle in turn assigned his interest to 
Huber on November 26, 1881. Can a patent issued under such circum- 
stances be sustained as a valid grant? The précise question, so far as 
I am aware, has never been decided in a case arising under the twenty- 
fifth section of the act of July 8, 1870, now section 4887, Rev. St. U. S. 
In sevéràl cases, however, where a foreign patent had been issued for a 
given term expressed on the face of the grant, but with a privilège un- 
der the foreign law of being extended for a further period, the question 
has arisen whether the life of the subséquent American patent was lim- 
ited by the term expressed on the face of the foreign patent iri force when 
the American patent was issued, or whether the American patent con- 
tinued during the actual existence of the foreign patent, the same hav- 
ing been extended or renewed. Reismer v. Sfiarp, 16 0. G. 355; Re- 
frigerating Oo, v. Gilieti, 13 Fed. Rep. 553; Ekctrkal Co. v. Electric Cb., 
17 Fed. Rep. 838. In another class of cases the question has arisen 
whether the termination of a foreign patent prior to the time specified 
on the face of the grant, by the failure of the patentée to comply with 
Bome requirement of the foreign law, had the effect of terminating a sub- 
sequently issued American patent for the same invention. PaiUardy. 
Bruno, 29 Fed. Rep. 864; Rejrigerating Co. v. GiMef. 31 Fed. Rep. 809; 
Ekctric Proteclive Co. v. Burglar Âlarm Co., 21 Fed. Rep, 458. The dé- 
cisions of ail the circuit courts in the cases above mentioned proceeded 
çonsistently uppn the theory first outlined by Mr. Justice Cliffoed, in 
Henry v. Tool Co., 3 Ban. & A. 501, — a case in which the court was 
dealing with an American patent granted after an English patent, that 
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had been extended for four years after its expiration, by spécial order 
of the crown. The theory thus outlined was, in substance, tha,t every 
American patent ought to run for a défini te period, tbiat may be ascer- 
tained as soon as the patent issues, and that congress did not intend by 
section 4887 of the Revised Statutes that patents should be granted for 
an uncertain period. In accordance with that view it was held, in sub- 
stance, in Henry v. Tool Co. , and in the subséquent décisions, that the 
life of an American patent subject to the provisions of section 4887 ia 
limited by the term expressed on the face of the prior foreign patent 
having the shortest term, and that the existence of the domestic patent, 
when issued, is not afFected by aily events that subsequently shorten 
or prolong the life of the foreign patent. Three of the cases above cited 
were expressly overruled by the récent décision of the United States su- 
prême court in Refngerating Co. v. Hammond, 129 U. S. 151, 9 Sup. Ct. 
Rep. 225, and in my judgment the décision in that case overturns as 
well the principle on which the other circuit court décisions were pred- 
icated. The suprême court bas clearly discarded the doctrine that an 
American patent must necessarily bave a fixed term, which may be def- 
initely ascertained at the time letters patent are granted, by holding (as 
in the cases cited) that the duration of an American patent is dépendent 
upon circumstances that affect the duration of the foreign monopoly. 
Thus the court say: 

"Under section 4887, although * * * the United Sfcates patent may on 
its face run for seventeen years frora its date, It is to be so limited by the 
courts, as matter to be adjudicated on évidence in pais, as to expire at the 
same time witli the foreign patent." 

And again: 

"Under tliis view tlie time of the expiration of the foreign patent may be 
shown by évidence in pais, eitlier by the record of the foreign patent itself, 
showiog its duration, or other proper évidence; and it is no more objectionable 
to show the time of the expiration of the foreign patent, by giving évidence 
of extensions such as thosfi in the présent case, and thus show the time when 
by virtue of'such extensions the United States patent will expire." 

In accordance with such views the court held that, although an Amer- 
ican patent had been granted subséquent to the issuance of a Canadian 
patent, which on its face purported to be a grant "for the period of five 
years," yet that the American patent did not expire at the end of the 
five years soiimited, inasmuch as the patentée, in compliance with Cana- 
dian law, obtained an extension of the foreign patent for two additional 
terms of five years each, after the grant of the American patent. The 
arguments used in the course of that décision lead logically to the con- 
clusion that United States letters patent issued subject to the provisions 
of section 4887 remain in force no longer than the foreign patent having 
the shortest termj that the life of the domestic patent is measured by 
the actual duration of the foreign patent, and may be abridged, as well 
as lengthened, by circumstances which operate ûnder the foreign law to 
abridge or lengthen the foreign monopoly. 

When it is conceded that it is not essential that the life of an Ameri- 
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can patent shall be absolutely fixed at its inception, as by the term ex- 
pressed on the face of the foreign grant having the shortest term, but 
may extend beyond that period in conséquence of the extension of the 
foreign patent by acts in pais, done by the patentée in compliance with 
the foreign patent law, that is a concession that the duration of the do- 
naestic patent is dépendent in one respect on the life of the foreign pat- 
ent; and, if dépendent upota it in one respect, it ought to be regarded as 
dépendent upon it in ail respects. At ail events if acts done by the pat- 
entée in conforniity with the foreign law operate to extend the foreign 
patent beyond the term specified on the face of the original grant, and 
thereby to prolong the American patent, by parity of reasoning an omis- 
sion to do acts required by the foreign law, which works an absolute 
forfeiture of the foreign grant, ought to extinguish the domestic patent. 
No valid reason can be assigned, I apprehend, why the omission of acts 
required to be done by the foreign law in order to préserve the life of the 
foreign patent should hâve no efifect on the duration of an American pat- 
ent issued under section 4887 , so long as acts done by the patentée in 
compliance with the foreign law are allowed to give the American pat- 
ent a duration that it would not otherwise hâve. The whole controversy 
seema to hinge on the question whether the term of the domestic patent 
is fixed at its inception by the terms expressed on the face of the short- 
est foreign patent, or whether the life of the American patent may be to 
an extent uncertain, and is subject to contingencies affecting the life of 
the foreign patent. The suprême court of the United States appear to 
hâve adopted the latter view. It follows, of course, that if the true con- 
struction of section 4887 is that a patent subject to its provisions be- 
comes void when the foreign patent lapses,^ — in other words, if the life 
of the domestic patent is dépendent upon that of the foreign patent, — 
then the commissioner of patents has no authority, under section .4887, 
to issue American letters after the foreign patent has ceased or deter- 
mined, It would hardly be contended I suppose that the commissioner 
would be authorized to grant a monopoly of an invention after an event 
has occurred that in law détermines the duration of the monopoly, and 
which event, if it had occurred after the grant was mà,de, instead of be- 
fore, would at once bave rendered the same void. Commissioner Fisheb 
in the Case of Mwihet, 2 Com. Dec. 106, shortly after the passage of the 
act of July 8, 1870, held that section 4887 was intended to allow for- 
eign inventors to secure a monopoly of their inventions in this country 
after they had been patented abroad, but only for so long a period as 
the foreign monopoly continued; and that to a casual reader would seem 
to be the obvions purpose of the statute. The last clause of the section, 
"but every patent granted for an invention which has been previously 
patented in a foreign country shall be so limited as to expire at the 
same time with the foreign patent," etc., présupposes, as I think, that 
there is a foreign patent for the invention in force when the American 
patent issues, the actual existence of which foreign patent is to déter- 
mine the duration of the domestic patent. If there is no such foreign 
patent in force when the American patent issues, but if a foreign patent 
v.38F.no.lO— 53 
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bas been theretofore granted for the invention and it has lapSed, and be- 
come void, there is no authority in law^ in my opinion, for the Ameri- 
can grant. The resuit isthat the Peters & Donald patent is adjudged to 
be void. 

2. The next question concerns the validity of reissued letters patent 
No. 10,826, issued to James E. Boyle,: April 19, 1887, and the faets on 
which that controversy dépends are substantially undisputed. The orig- 
inal patent on which; the reissue was obtained was numbered 291,139, 
and was dated January 1, 1884. In the construction of the "flushing 
apparatus" or water-closet covered by the original letters, Boyle, the in- 
ventor, employed what is commonly called an "injector" to exhaust the 
air confined between two traps located beneath the bowl or seat of the 
flushing apparatus. The apparatus was so arranged that when in use 
water falling through a pipe from the wàter tank or réservoir into the 
bowl passed by the mouth of the "injector" which was connected by a 
pipe with the confined air-chamber between the traps, and by the opér- 
ation of a well-known principle tended to exhaust the air and to create 
a vacuum in such chamber, the purpose of creating a vacuum being to 
induce a more powerful outflow of water from the bowl through the trapa 
and into the soil-pipe, by the aid of atmospheric pressure on the surface 
of the water in the bowl. The idea of conëtructing a water-closet or 
flushing apparatus with double traps underneath the seat, and a confined 
air-chamber between the same, from which the air mjgbt be withdrawn 
when the closet was used, so as to induce a more powerful outflow, was 
not novel. The same method of construction was shown in the Peters & 
Donald patent before mentioned, but Peters & Donald employed a dif- 
férent device to exhaust the air between the traps. Although injectors, 
and the principle upon which they operated, were well-known, and al- 
though they were in use for varions purpOses, it may be conceded that 
Boyle was the first to employ them in the construction of a flushing ap- 
paratus or water-closet. Being an old device, he cOuld not claim the 
injector independently, or otherwise tban in combination with other de- 
vices fbrming a part of his improved sanitary water-doset. The first and 
most important claim in the original letters patent was for "a flushing 
apparatus, consisting of a réservoir tank; a flushing chamber, adapted to 
be fiUed therefrom; a valve controUing the admission of water from said 
tank to said chamber; a suction injector, arranged beneath the outlet 
from said chamber; a flushing pipe leading from said injector; and a 
suction or air pipe communicating with said injector, — ail combined, 
* * * , substantially as set forth, whereby the water inescaping from 
said chamber into the flushing pipe traverses said injector, and sucks air 
from said suction pipe." , It will thus be seen that the "injector" was one 
of six éléments in the combination covered by the first claim of the orig- 
inaMetters No. 291,139. On January 2, 1885, Boyle made application 
foraieissue, stating, in substance, in his application therefor, that his 
patent was "inoperative to protect the invention intended to be covered 
by it," because "the principal claims in said patent were defective, or in- 
sufiicient, in that they appear to be limited to combinations embodying 
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the flushing chamber as an ésseiitial élément, wheréas that chamber was 
not essential to his invention in its generic features;" that he believed he 
had iûtroduced a new principle for operating double-trapped siphon elos- 
ets, namely,' that of prodùcing a vacuum by causing falling flushing wa- 
ter to act as an injector, but "that through inadvertence or mistake of 
judgment his claims -vverê drawn with less breadth than his spécifica- 
tions, and did not, as they should, cover broadlythe application of such 
principle;" that "such inadvertence or mistake arose by and in consé- 
quence of a misunderstanding between" the inventer and his patent so- 
licitor, and by reason of "the inventor's want of familiarity with the 
technical meaning of the language used in patent clâims." It is admit- 
ted that the idea of obtaining a reissue was suggested by the granting of 
letters patfent No. 308,358 to Frank B. Hanson, under date of Novembèr 
25, 1884, for an improvement in water-closets, which latter patent by 
one of its claims covered à flushing apparatus the saoïe, substantially , as 
that described in the first daim of the Boy le patent, above set forth, omit- 
ting only the "flushing chamber." Boyle's sole purpose in asking for a 
reissue waa. confessedly, to eliminate the "flushing chamber" as a con- 
stituent élément of the combination covered by certain claims of his orig- 
inal patent, particularly thè first claim. In other words, he desired to 
recast his claims so as to obtain a patent for a flushing apparatus like 
that described above in the first claim, minus the flushing chamber. A 
reissue was eventually granted in accordance with such désire. A claim 
was allowed in the reissued letters for a "flushing apparatus * * * 
consisting of the combination of a réservoir tank, a flushing valve con- 
trolling the outlet thereof, a flushing pipe for conveying water therefrom 
to the bowl of the closet, a suetion injector arrangea in connection with 
said pipe, and to be traversed by the descending flushing water, and a 
suetion pipe in connection with said injector, whereby the water, in 
flowing from said tank downward through the flushing pipe, traverses 
said injector, and sucks the air from said suetion pipe." The effect was 
clearly to expand the claims of the original patent by as much as the 
addition of the flushing chamber to the cornbinations claimed in the 
original patent had served to limit them. Plaw Go. v. Kingman, 129 
U. S. 294, 9 Sup. et. Rep. 259. Not with standing the expansion of 
the claims in the reissue, it is strenuously insisted that the main feature 
of Boyle's flushing apparatus (that which was essentially novel) consisted 
in the use of an injector operated by falling flushing water to pump air 
from between the two traps; that such fact was clearly shown and eom- 
mented upon in the original spécification; that the flushing chamber 
was not essential to the opération of that device, a single réservoir tank 
being sufBcient for that purpose; that by inadvertence or mistake a non- 
essentia] limitation was put upon the claims of the original patent that 
covered the injector device; that in conséquence thereof the original pat- 
ent was inoperative to fuUy secure the invention intended to be claimed; 
and that the patent was for suchreasons properly reissued,; — it being a 
case whére the claims hâve simply been altered to cover more accurately 
the invention described in the original spécification. 
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Some of thèse propositions require careful considération.; and, în the 
first place, it will be well to understand clearly what is meant by the as- 
sertion that the original, patent was "inoperative to protect the invention 
intended to be covered by it." The original patent çertainly protects 
the flushing apparatus that was claimed as a whole in the first claim , 
and carefully described in .the drawings. It aJso protects ail the com- 
binations claimed in the several plaims of the original patent. It was 
not necessary to change a >yord in the spécification, or alter a line in the 
drawings, to fuUy secure the apparatus so claimed; and it appears that 
that was the identical flushing apparatus or water-closet which the pat- 
entée intended to manufacture, and that his licensee is now manufactur- 
ing. It cannot be said, therefore, that the original patent was "inoper- 
ative orinvalid" in the sensé that what the patentée claimed and intend- 
ed to manufacture he cannot hold in conséquence of the original spéci- 
fication being either "defective or insufficient." In the light of thèse 
facts, when the patentée asserts that the original patent was "inopera- 
tive," no more is meant than that a particular combination of parts might 
hâve been claimed originally (and possibly would hâve been allowed) that 
was not claimed, and that the original patent was inoperative to protect 
that particular combination, because no right to protection was asserted. 
Now, even conceding, for the purposes of the décision, that the original 
patent was "inoperative" in the sensé in which that word is used in sec- 
tion 4916 of the Revised Statutes, which authorizes a reissue, the ques- 
tion remains whether the failure of the inventor to claim what the orig- 
inal patent does not protect because it was not claimed was due "to in- 
advertence^ accident, or mistake," in the sensé of the statute. Ail of the 
évidence that was before the commissioner tending to show inadvert- 
ance or mistake (such as the aSidavit of the inventor and his soliciter 
and other documents) was ofi"ered by the complainant in the présent 
case, and was supplemented by some additional testimony. Under 
such circumstances, I understand the law to be that the court may review 
the finding of the commissioner, on the point that the original patent 
was inoperative by reason of inadvertence and mistake, at least to the 
exterit of determining whether, as a matter of law, what was described 
and alleged to be a mistake is such a mistake as will warrant a reissue. 
Miller v. Brass Go., 104 U. S. 355; Leggett v. Avery, 101 U. S. 256; Mahn 
V. Harwood, 112' U. S. 359, 5 Sup. Ct. Rep. 174; Ooon v. WUson, 113 U. 
S. 277, 6 Sup. et. Rep. 537; Timi-er v. Stamping Co., 111 U. S. 319, 4 
Sup. Ct. Rep. 401. In his affidavit filed with the commissioner, Mr. 
Fraser, the soliciter who obtaiued Boyle's original patent, as well as the 
reissue, describes the mistake alleged to hâve been committed by him 
and the patentée as tersely perhaps as it is anywhere described. He 
says: 

"Déponent clearly understood that the Invention in*question introduced à 
new principle in water-closet Hushing apparatus, — that of exhausting the air 
by means of an injeetor, — and so described the invention in the spécification, 
but that in drawlng the claims he inadvertently incorporated the flushing ap- 
paratus as an élément thereiii, being at the time under the impression that 
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the said flushlng chamber was essential to the opération of the Invention, 
whereas in fact the said chamber is essential only to the operativeness of the 
devlces for producing the 'afterwash,' for refllling the bowl, whieh devices 
are claimed specifically in claim 4 of said patent." 

It will be observed that the mistake thus despribed by Mr. Fraser con- 
eisted in his being under the impression when hô drew the daims of the 
original patent that " the flushing chamber was essential to the opération 
of the invention, whereas it was essential only to'the operativeness of the 
devices for producing the afterwash." This stateraent is a little obscure, 
because he does not explain whether by the use of theword "invention" 
in the paragraph quoted he means the injector device only, or the fiushing 
apparatus considered as a whole. I take it for granted, however, that 
Mr. Fraser did not use the word "invention" in the restricted sensé first 
mentioned, and would not be so understood. He is evidentiy an ex- 
pert of too much expérience to assert that he acted for a moment under 
the mistaken. impression that it was necessary to employ a "flushing 
chamber" as well as a "water-tank," in order that the falling flushing 
water traversing the injector might operate to suck or pump air from be- 
tween the two traps; and that was the sole function of the injector de- 
vice. Drawing No. 6, attached to the original patent, and Mr. Fraser's 
explanation of the purpose of that drawing, contained in the original 
spécification, shows that he clearly understood that the faUing flushing 
water traversing the injector would perform its function of pumping air 
from between the traps equally well whether the water proceeded from a 
réservoir having one compartment or a dozen; and that fact was obvions 
to an ordinary observer who had any knowledge of the principle upon 
which an injector acts. Therefore, in the paragraph quoted, Fraser must 
be understood as asserting merely that he incorporated the "flushing 
chamber" as an élément in the several combinations claimed in the orig- 
inal patent because he desired and intended to describe and claim an 
operative flushing apparatus or water-closet; that is to say, one that 
would do the work required of such an apparatus, and prove a market- 
able invention. It is manifest from other statements made by Mr. Fraser 
in the course of his testimony that in his opinion a flushing apparatus 
minus the "flushing chamber" with its attendant devices for securing an 
afterwash would be practically useless; that some provision for refllling 
the bowl after the injector had ceased to act, thereby sealing the upper 
trap, was essential to the successful opération of the flushing apparatus 
or water-closet, considered a whole; and that, in drafting the several 
claims of the original patent, he intentionally (and with great care, as it 
would seem) included the flushing chamber, for the reason that it was 
one of the essential parts of the flushing apparatus, without which the 
apparatus would not be serviceable. Boyle's affidavit, flled with the 
commissioner, describes no mistake, inadvertence, or accident. He con- 
tents himself with the gênerai statement that a misunderstanding existed 
between him and his solicitor, but what the misunderstanding was does 
not appear. From his testimony on the trial of this case it is made 
manilest, however, that he, as well as Fraser, was of the opinion when 
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the original patent W9S granted thàt a flushing appàratù? coWstructed ac- 
cording ,to bis design, but withoùttiie 'flushing ch'amber to secure an 
afterwash, would be practically valueless because it WQul<î cominand no 
sale. He admits that he raade a flushing apparatus, such as is last in- 
dicated, (that is, an apparatus minus the flushing cliambér;) that it was 
not satisfactory; that it was not intended to be operative, and (as I un- 
derstand him) was never intended' as a design for a water-closet that he 
expected to manufacture or sell. The resuit is that, if Boyle and Fraser 
made any mistake or labored under any misapprehension when the orig- 
inal patent was taken out, it consisted in the assumptîon that the omis- 
sion of the flushing chamber on which the "afterwash" devices depend- 
edy and without which there Was no meails of securing ' ah afterwash au- 
tomatically, so far as the patentée had then discovered, would leave a 
practically valueless combina.tion, and hence that there was no need of 
daming such a combination. When the statements of Mr. Boyle and 
his patent solicitor a'-e carefuUy and fairly analyzed that appears to be 
àll that can reasonably be said in support of thé contention that the 
cMms of the original patent were due to iuadvertence and mistake. 

But, conceding that the parties named acted on the assumption last 
stated, it does not appear that even that assumption was erroneous. On 
the contrary, the testimony shows to my entire satisfaction that Fraser 
tPaà right in supposing that Boyle's flushing apparatus without the flush- 
ing chamber would be incomplète, and for that reason practically value- 
less. Mr. Hanson, who, subsequently to the date of Boyle's invention, 
secured a patent on a wateir-closet having a single watèr réservoir and an 
injecter, but no flushing chamber or provision for an afterwash, and who 
by so doing caused Boyle to apply for a reissue that would ihvalidate Han- 
son's patent, is corapelled to admit that a water-closet constructed accord- 
ing to the spécification of his patent is defective and unsalable, and for that 
reason bas never been put upon the market. Boyle, Hanson, and Fra- 
ser substantially agrée that some mechahism to secure an afterwash au- 
totnatically (that is to say, some mechanism to flush the closet, and re- 
fill the bowl at the end of the flush, by a single pull on the lever) is 
essential to the successful opération of a flushing apparatus; that with- 
out such mechanism an apparatus constructed with double traps and an 
injector to exhaust the air between thé traps would be useless in the 
sensé that there would be no demand for such an apparatus. It would 
seem, indeed, that Boyle displayed quite as much (if not more) inge- 
nuity in devising the mechanism to produce an afterwash aS in employ- 
ing an injector, which was an old device, to pump air from between the 
traps. 

Now, in the case of Mahn v. Harwood, 112 U. S. 359, 360, 5 Sup. 
Ofc. Rep. 174, it was said that "a patent for an invention cannot lawfuliy 
be reissued for the mère purpose of enlarging the claim, unless there 
has been a clear mistake, inadvertently committed, in the wording of 
the daim;" and the same femark is repeated in Coon v. WUson, 113 U. S. 
277, 5 Sup. et. Rep. 537. In MiM v. Brcm Co., 104 U. S. 355, the 
cburt said: 
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"Whilst * * * we donot deny that a claim may be enlarged in a re- 
issued patent, we are of opinion that tiiis can only be done when an actual 
mistake bas occurred; not f rom a mère error of judgment, but a real ôorna 
flde mistake, Inâdvertently committed, such as a court of chancery, in cases 
within itsordinary jurisdiction, would correct." 

So far as I can see, the testimony in the case does not tend to estab- 
lish that either Boyle or Fraser acted so inâdvertently or labored under 
any such misapprehension, either of matters of law or fact, when the 
claims of the original patent were formulated, as justified a reissue of thg 
patent under the law as declared in thèse cases. It was obvious to them, 
as it is to any one.'that the injecter would perform its function as well 
with a single water-tank as with a tank and fiushing chamber combined. 
They both believed that a water-closet constructed according to Bpyle's 
design, but without provision for an afterwash, would be valueless in 
the market, and in that they were right. The patentée had discovered 
no method of producing an affcerwash automatically by using a, single 
water-tank, and hence both he and his solidtor regarded the fiushing 
chamber as one of the essential features of the fiushing appatatus in- 
tended to be manufactured, and accordingly claimed it industriously in 
ail of the important claims. Conceding that they claimed the "injçctor " 
in combination with a part that was non-essential to ita opération, and 
thereby limited the claim, yet they did so in pursuance of a well-defined 
purpose that was not based upon, a misconception of matters of fact or 
ignorance of the law, so far as the record before the commissioner, or the 
proof in this case, shows. It is an important fact that must be kept in 
mind in the considération of this case that the injector was an' old device 
when Boyle adopted it, and that it could only be claimed in combination 
with other parts, which would, together, produce a new resuit or effect, 
or constitute a new machine. Eeckmdorfer v. Faber, 92 U. Si 357. 
Boyle placed it in combination with certain other old parts or devices 
that he deenied necessary to employ to make à new fiushing apparatus 
that would be operàtive and usefui, and by so doing made each élément 
of the combination material, and was undoubtedly entitled to" be pro- 
tected in the use. of the .combination so formed and claimed. Water- 
Meter Ço. v, Desper, 101 U. S. 337. His sole purpose in asking for a re- 
issue, however, appears to hâve been to slough oflf one élément of the 
combination, and so reduce the parts embraced in the claim that it would 
be impossible for any other person to use an "injeètor" in the construc- 
tion of a double-trapped water-closet without paying tribute to his pat- 
ent. As the claims are stated and enlarged in the reissue it Would be 
unlawful for a mechanic to us the injector in the construction of a fiush- 
ing apparatus, even if he should succeed in doing what Boyle failed to 
accomplish,-^that is to say, in prpducing an afterwash automatically by 
the use of a single tank,— because the parts with which the injector has 
been combined in the claims of the reissue are so few that they, must 
necessarily ail beused to work the injector. In other words, the claims 
in the réissu^d letters, or some of them at least, are now so broàd as to 
practically cover the i njector as a thing susceptible of being separately 
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elaiiaed. If it was new, and had not been claimed în the original pat- 
ent, it might be proper to interpret the law liberally in fayor of the in- 
ventor_ to enable him to realize the full benefit of his invention. The 
fact is, however, that an injector is. an old device, and that Boy le merely 
adopted it, and applied it to a new use, and should be limited to that 
combination in which, as it appears, he deliberately placed it, and 
claimed it. Prouty v. Ruggles, 16 Pet. 341; Eamea v. Godfrey, 1 Wall. 79. 
I am forced to the conclusion that the reissued letters, granted under 
the circumstances and forthe pùrposes heretofore stated, — that is, merely 
to enlarge the claims, — cannot be sustained as a valid grant. Burr v. 
Duryee, 1 Wall. 531; GUI v. Wells, 22 Wall. 1; and cases heretofore 
cited. In the first place, although the original patent was inoperative to 
protect a partieular combination not claimed therein, to which the in- 
venter now conceives himself to be entitled, yet the failure to claim it 
was not due to any such inadvertence or mistake as will now entitle him 
to claim it, the inévitable resùlt being to expand the old claims; and 
aecondly, the failure to claim such combination originally — even if it was 
one that'ought to hâve been allowed if claimed — occurred under such 
circumstances, and was accompanied with such fuU knowledge of ail 
matériel facts, aa amounted to an abandonment of that partieular com- 
binatiou to the public. The bill iS accordingly dismissed. 



Nationai, Cable Ry. Co. v. Mt. Adams & E. P. I. Ry. Co. 

(Oireuil Ooitri. 8. D. Ohio, W. D. May 24, 1889.) 

1. Patents— Endless-Ropb Railwats— Anticipation, 

The flrst claim of letters patent No. 195,373, for "improvement in endless- 
rope traction railways," granted to Asa E. Hovèy, September 18, 1877, whicli 
Is the construction and arrangement together of the brackets * * » and 
rails • » • forming the frame or skeleton for a rope tunnel for endless- 
rope traction railways, said brackets forming a support for the groove rails, 
and for the planking forming the sides or shell or the tunnel, ' is void for 
want of invention, having been anticipated by the Gardner patent No. 19,- 
736, of Marcb 23, 1858, the Thompson patent Nô. 181,913, of October 1, 1872, 
and the structure used in 1878 by the Clay Street Eill Road of San Francisco, 
Cal. 

8. Bamk — Invention. 

Any différences in construction and material between the structure de- 
Bcribed by the flrst claim of the Hovey patent, and the de vices covered by 
the prior patents and used by the Clay-Street Hill Road. do not constitute 
invention, but merely involve ordinary mechanical skill, and are not patent- 
able. 

8. Same— Infkingbmbnt. 

If such flret claim could be sustained by llmiting its scope, so as to make it 
cover ail of the éléments described in the spécifications, it is not infringed 
by the structure used by défendant, the Mt. Adama Si Éden Park Inclined 
Railway Company, 

4 Bame— Anticipation. 

The first branch of the sixth claim of said letters patent, in référence to the 
combination,. "with the rope tunnel or chamber, of pulleys journaled in the 
same, upon which the rope ruus, " was anticipated by the Garduer patent, and 
is not patentable. 
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6. Samb. 

The second brànch of the sixth claîm, relating to the "means for lutiricat- 
ing the bearings of said puUeys from the outside of the tunnel, " lacks Inven- 
tion, and is not patentable, in yiew of the well-known use of tubes to carry 
oil to inaccessible journals. 
6. Same— Infrinobment. 

Even if such sixth clalm were patentable, it is not infringed by défendant, 
who does not use any oil réservoirs or tubes leading from the outside of the 
tunnel to the shaft bearings, such as are covered by said sixth claim. 

In Equity. Bill for infringement of patent, filed by the National Ca- 
ble Railway Company against the Mt. Adams & Eden Park Inclined 
Railway Company. The first claim of complainants patent is as folio ws: 
" The construction and arrangement together of the brackets, A A, and 
rails, B B,' forming the frame or skeleton for a rope tunnel for endless- 
rope traction railways, said brackets forming a support for the groove 
rails, and for the plauking forming the sides or shell of the tunnel, sub- 
staritially as herein described and specified." 

George Harding, for complainant. 

ParUnson & ParUnson and Ramsey, Maxwéli & Eamsey, for défendant. 

Jackson, J. As the assignée and présent owner of letters patent No. 
195,372, for "iraprovement in endless-rope traction (or cable) railways," 
granted to Asa E. Hovey, September 18, 1877, the complainant brings 
this suit to restrain the défendant from infringing the same, and for an 
accpupt of profits. The complainants insist that the défendant infringes 
the first and sixth claims of said letters patent. The défendant sets up 
various' défenses: Anticipation by prior public use of like structures and 
by prior patents; want of patentable novelty; and déniai of infringement. 
The issues thus raised and presented bave been carefuUy examined and 
considered in connection with the évidence in the cause, and without go- 
ing into détails or a full review of the facts established by the évidence, 
and of the law applicable thereto, the conclusions of the court are the 
following, viz.: 

1. That, considered in the light of the prior art, as shown, more par- 
ticularly, in the Gardner patent No. 19,736, of March 23, 1858, and in 
the Thompson patent No. 131,913, of October 1, 1872, and in the struct- 
ure actually used and employed in 1873 by the Clay-Street Hill Road 
of San Francisco, Cal., the device or combination covered by the first 
claim of said Hovey patent No. 195,372 is wanting in novelty and pat- 
entable invention, the same having been anticipa ted by said prior pat- 
ents, and the structure used by said Clay-Street Road. 

2. That whatever différences in construction and material exist be- 
tween the structure described in and by the first claim of paid Hovey 
patent No. 195,372 and the devices covered by the foregoing prioa: pat- 
ents, together with that actually used and employed in 1873 by the Clay- 
Street Hill Road of San Francisco, such différences do not constitute in- 
vention, but merely involve the exercise of ordinary mechanical skill, 
and were not, therefore, patentable. 

3. That if the first claim of said letters patent No. 195,372 coùld be 
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sustained bj' limiting its sçope and opération, so as tp ma.ke ît cover and 
embrace ail tlie elenients of tbe combina tion described lia the spécifica- 
tions, including the eill, C, and the planking resting thereon, which 
forms the sides or shell of the tunnel, then, as thtis limitèd and cdnfined 
to the spécifie structure described; in the patent, it is npt iûfringed by 
the defendant's structure. 

4. That the first clause or branch of the sîxth claiàibf said letters pat- 
ent, in référence tp the arrangement or combination "with the rope tun- 
nel or chamber of puUeys journàled in the same, upon which the rope 
runs," was anticipated by the Gardnêï patent No. 19,736, and is want- 
ing itipatéiltaible novelty; that, in respect to the second èMùSe of said claim 
relatîng to the "meaiis for lubricatîng the bearings of Said pulleys from 
the oùtside of the tunnel, substantially as described aiid "shown," no pat- 
entable invention is shdwh, in View of the gênerai andWeU-known use of 
tubes for carrying oilto inaccessible joùrnals. 

5. But, if said sixth claim contaiûed any patentable device, thé same 
is not infringed by the défendant, who employs a différent means for 
biling its journal boxes. ' Défendant does npt use of employ any oïl rés- 
ervoirs or oil tubes leading from the outside of the tunnel to the shaft 
bearîngs such as those described : in thé spécifications and drawings of 
said letters patent No. 195i372, and complainant, certairily, oannot prop- 
erly insist upôn suGh a broàd construction of the latter clause of said 
sîxth claim as to cover any Sind ail opéhihgs or holeS ttiadé in the covet- 
ihg of the tunnel for the purpose of rèâching the journals with oil, di- 
rectly applied. 

6. It fonows from thé foregping conclusions that thô complainant's 
Bill lûuet be dismissed, which is accordingly ordered and 'àdjudged, with 
'oosts. ■ ? - - ■ 



Leggett V. Standard Oil Oo. 

r' {Circuit Cowrt, 8. D. New York. May 15, 1889.) 

Patents— IirvENTioii—LwiNG Bakbels with Gltte. 

Letters patent, issuèd Màrch 10, 1874, to Edward W. Lèggett, for an Im- 

' proved modeof lining thé JnsideofoiKbarrtels with gîne, theclâiips for which 

, were a process " Wherein the glutinous matçrial, ipstead ,of being produced by 

réduction from a preyiou^ly solid state, is permitted to attaïn only a certain 

' ' liquid consiateûcy, and is then applied to the pacliage and permitted to hardeu 

thereon for the first time,"and a Isarrel, caak, etc., coated or sized by the 

< material, and by the mçde or process wbereby it is absqrbed into and strength- 

ened by the wopd flberi" are void for want of invention. 

' In Equity. On bill fût injùriction; ■ ' 

' ■'Edwin M. Fdt and EdéafdWettnore, for plaintiff. 

; (Jkarlea C. Béànian aad Edrein N. Dickersmi, for défendant. 

Shipman, J. This is a biU in equity to restrain the défendant from 
the' "riifringement ofreiâsued letters patent, applied for Janùary 24, 1874, 



LEGGBTT V. STANDARD OIL 00. 843 

issued March 10. 1874, to Eî^ward W» Leggett, for an improved mode 
of lining the inside of oil-barrels with glue. The original patent was 
dated October 21, 1873. The ordinary dried glue of commerce is usually 
made from the trimmings of skins, which corne from slaughter-iiouses and 
tanneries, as follows: The skins are soaked in water and Unie to remove 
the fat and grease, and are then thoroughly washed and exposed to the 
air, or may be treated with a solution of acid to reniovè the lime; for 
the présence of lime, after it has performed its original office, is exceed- 
ingly injurions to the glue. The stock is then boiled by the application 
of steam-heat, and when the solution has beeh effected by boiling the 
liquid glue is run înto moûlds, and allowed to set and form a jelly. The 
jeÛy is eut into slices, whîch are spread upon nets and dried. The dry- 
ing part of the process is simply to bring the glue to a condition in whictî 
it will keep permanently, and can be transported^ and be a merchant- 
able article; for either liquid glue or jelly glue, unless mixed with ànti- 
septics, quibkly and easily attracts impurities from the atmosphère, dé- 
composes, and is spoiled. In order to make glue a commercial article 
for gênerai use it must be dried. This part of the process is the most 
expensive, because the jelly glue is easily influenced by atmospheric 
changes, and, whén thus affected, will not dry, but melts, and becomes 
worthless. Before 1874, hydro-carbon oil-barrels were prevented from 
leaking by pouring into them a sufficient quanti ty of hot glue, rolling 
the barréls, and thus permitting a lining or coating of glue to be poured 
upon the ineide of the barrels. The liquid glue for this purpose was 
made in the ordinary way by melting dried glue, and heating the solu- 
tion. The invention consisted in applying directly to the 'barrels hot 
liquid glue, or "glue soup," before it had been subjected to the oooling 
or drying part of the ordinary process of manufacture. The patente^ 
describes his invention in the spécification of the reissued patent aa fol- 
lows: 

It "consists in preparing, from any glutinons substance, glue soup, said 
soup being permitted to attain but a certain consistency, and then applied di- 
rectly as a coatîng or sizing. In carrying out my invention I proceed as fol- 
lowS: Take any ci" the niHterials from wliich glue may be made, atid procéed 
in the tisual or any suitable nianner for tl>e manufacture of glue, uhtil the 
soup has attained a certain cunsistency. Tliis consistency must be consider- 
ably less than tbat wliich is required wliereby semi-tluid, solid, or cake glue is 
to be prodneed, ami, while it is in'this haltvflnished state, se to speak, it is ap- 
plie<i directly to the inside of the barrel or eask, wliere, after dueevaporation, 
it will be found that said eask or barrél is lined thoroughly and completely 
with the niatérial, Inasmuch as a pressure of steam generatëd by beat applied 
is sufficient to force the thin giutiuous fluid or soup well into the pores, libers, 
and recesses of the wood, thus insuringa perfect lining. 1 atu aware that 
barrels, etc., hâve been iined or coat-d with glue of commerce, when said glue 
has been sujçcted to a process of réduction by dilution from its original con- 
sistency to a sufiBciently liquid state ; but I am not aware, of any process where- 
in the glutinous matériel has been permitted to attain only its proper consist- 
ency foi: thé piirpose specified, and tlien applied directly; thus saving the time, 
lafoor, and expensé lieretofbre employed bycontinuing the manufacture of the 
gelntinous sosupuntil it has attained a glutinous condition; thus liecessitatiiig 
a réduction, by diluting and rebeating before it is fit f or applLcatioii> as set 
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fortli in thls spécification, traveling over, as it were, the aame ground bacK- 
ward and forward two or three times, whereas, by my process, this trouble is 
entirely dispensed witl», by operating as within described. This invention 
bas nothing to do with the ordinary glue-lined barrel, but relates to a new 
and inexpensive mode or process of malçipg barrels, casks, etc., better adapted 
to the purpose designed, by coaling or sizing, as set forth, than by the ordi- 
nary means. Heretofore glue bas been taken in its completed state as an ar- 
ticle of manufacture, reheated, diluted, and then applied; but such a process 
necessarily carries with it ail the expense of preparing the glue at Hrst as an 
article of trade or commerce. My process contemplâtes taking the said soup 
when at a proper consisteney, and applying it to the inside of the package, 
permitting it to harden for the flrst time upon that surface. The distinguish- 
ing feature of this improvement may be found, on examination, to be the su- 
perior integrity of the lining by the use of soup glue. By its peculiar char- 
acter it is more freely absorbed by the wood, penetrating into the flber deeper 
than by the ordinary mode. Hence the sizing or coating is not only upon the 
surface, but pénétrâtes into the wood, thereby presenting a thicker covering 
tô the action of the oil, and this sizing is not liable to be broken off or cracked 
in handling the cask, as part of the çpating is absorbed into the flber and cells 
of the wood, whicfi gives additional ôtrength to it." 

The claims are as follows: ' ■. 
: "(1) Tiie within-described process of coating or lining the inside of barrels, 
casks. etc., wherein the glutinous material, instead of being produced by ré- 
duction from a previously solid state, is permitted to attain only a certain 
îiqnid' consisteney, and is then applied to the package and permitted to harden 
thereon for the flrst tiniej substantiàlly as hereiu set forth and described. (2) 
A barrel, cask, etc., coated or sized by the material, and by the Biode or pro- 
cess, wherebyit ia absorbed into and etrengthened by the wood flber, sub- 
stantiàlly ap herein described." 

The patented process has been very extensively used by the défend- 
ant. Suoh «se commenced after the date of the patent. 
• The question which first and most strongly présents itself is that of the 
patentability of the described and patent ed process. Upon this question 
the plaintiffs counsel insist that a solution of glue formed in the course 
of the original boiling and a solution of glue formed by dissolving the 
dried glue, are not identical; that the latter is subject to changes only 
ipartially Understood, but positive and efficient, whereby the adhesive 
property of the gélatine is diminished; that, although this was theoret- 
ieally known at the date of the invention, and although jelly glue was, 
at the same date, so treated as to last witliout décomposition, the use of 
glue fresh from the tubs was ùnknown; that dried glue dissolved was 
the piily thing that was used, and glue fresh from the boiling-pot was not 
à known substitute for dissolved dried glue in the lining of oil barrels; 
that no one then knew or belle ved that it could be used for that pur- 
pose, but that Leggett made the pfactical discovery that glue, in the boil- 
ing state, and before it was dried, made a more efBcient and economical 
article for the uses of the oil refineï than rem eltéd dried glue, and that 
thus a pew process was created, by which a large and expensive part ot 
iïiQ old process was ^vôided, It must be regarded as proved that before 
the date of the invention practical experts believed that remelted dried 
glue^ was inferior in adhesiveness and binding qualities to hot and un'* 
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dried glue. Thus it was stated in Wagner's Yearly Report of Chemical 
Technology for 1869 (volume 15, p. 667)that the adhesive and binding 
power of glue is greatly diminished in the process of drying in the air. 
Messrs. Wiedenhold and Plumer, two of the very intelligent witnesses 
on the part of the plaintiff, knew before the date of the invention that 
glue hot from the tubs was in the best condition, and woold penetrate 
better. It is not important to ascertain whether this inferiority is inév- 
itable in the case of the best dried glue which had been only once re- 
melted, because the fréquent liability of glueto suffer détérioration in the 
process of drying, from one cause or another, is undeniable, and there- 
fore the opinion of the experts was practically correct. While this infe- 
riority was theoretically known, it is also true that glue hot from the 
tubs was not used, and that its advantages were not introduced to the 
public, except in the isolated instances to which référence will hereafter 
be made. The glue jeUy manufactured by Stalling, near Dresden, in 
and after 1869, was a very différent thing from the liquid article which 
is the subject of this patent. Stalling's article was a glue jelly capable 
of transportation, and was "extracted in a peculiar manner, en tire! y by 
treatment of bones with cold water under steam-pressure." The plain- 
tiff, from the fact that inasmuch as the patentée wasithe first person who 
showed the public either to use or how to use the liquid article for thé 
inside of barrelsi, by which a better resuit and a large saving of expense 
were effected, draws the conclusion that he is entitled to the benefits 
which the statutes confer upon first inventors. This conclusion would 
be correct, if Leggett gave to the public the resuit of invention, and did 
not merely give the commercial suggestions which would naturally oo- 
cur to a person acquainted with the manuiacture of glue. The manu- 
facture of dried glue was a necessity, because themechanic who bas only 
the ordinary business of his calling must buy,-rather than make, his 
glue. His business requirements do not compel him to be a daily con- 
sumer of a large quàntity of the article, and it niust therefore be pur- 
chased in a dry state. The use of hot glue as it flowed into the tubs 
was not practiced, because there was no occasion for such use, but when 
the time came that a manufacturer needed daily a very large supply of 
glue, the suggestion of a change in the mode in which he should pro- 
cure and use glue was made; but the novelty consisted in the suggestion 
that he should be his own manufacturer. There was no novelty in thé 
idea of the superiority or economy of hot liquid glue, and so njiuch of 
the claim of the patentée to thecharacter of an inventor as rests upon the 
discovery of the superior integrity of the lining by the use of " soup glue" 
is fallacious. Liquid glue had neverbeen manufactured before for daily 
use simply because nobody needed a large daily supply, and the idea 
that the patentée exercised the genius of an inventor in first practically 
introducing the article to the public is without adéquate foundatiôn, for 
it was a business, rather than a mechanical suggestion. The thought 
that the défendant (which was a large daily consumer) could profitably 
be its own manufacturer of glue came both to the patentée and to Mr. 
Plumer, who also subsequently communicated the same ideajo tlie de- 
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fendant; but neith'er is entitled, on that acûount, to ba considered an in- 
veûtor, but each iS rather to be regarded as havjng prompt ability to 
seize tipôn correct methods of conducting a large business. It is also 
true that there was no invention in the application of liquid glne taken 
freshly from the tûbs to the inside of barrels. The use of such glue 
came naturally, and in the ordlnary line of thought, to Wiedenhold, 
when the occasion came to him to line barrels. It came also to Bau- 
mann, before the date ofLeggett's invention, when he was called upon 
to line neat's foot oil barrels in Peter Cooper's glue factory. Such use 
was uhdoubtedly occasionally practiced in that factory in other instances 
about the same time. The idea was the natural one which would read- 
ily oceur to the intelligent mechanic in the factory, It is not strange 
that it did not occur to oil refiners, for they were not glue raakers. It 
is not strange that it was not made public, because the occasion had not 
arrived for its development. It would be useless to the oil refiner who 
used but a few barrels daily, for he could notafford to manufacture glue; 
but when the occasion arose, the proper method of doing the business 
ûaturally presented itsdf tothe tniud of a person familiar with glue man- 
ufacture. 

' ■ I do not considér whether an anticipation of Leggett's improvement 
is èlearly proved by the facts which took place in Cooper's factory, but 
I place the décision upon the lack of patentable invention in the thing 
patented, The bill should be dismissed. 



GiLMOB?! ». Anderson d ol, 

{(Kreuit Court. 8. D. Nea York. May 16, 1889.) 

1. ÙoPtMCtttT— Infringbmbnt— Suit— Pbacticb. 

After hearing in a suit for the infriogement of the copyright of a bîograph- 

' , ical book, the case will not be opened for the purpose of recei ving uewly- 

diBCOvered évidence that the author was not designated by the subject of the 

Jbbbk as his spécial biographe*. The validity of the copyright or thé right of 

, t . , complainant to relief does not dépend on such désignation. 

.2.[0AWB., : 

. Though Rev. 8t TJ. 8. § 4952, provides for the f orf eiture of every copy of thp 

"' , bbdk, and of such damages as may be recovered, onlj; when the infringemént 

'■•■'' a without the proprietorîs wiritten consent, yet that is not the sole provision 

on which a daim for relief may be founded, but there is a spparate right to 

relief against violations of the sole liberty of printing, " etc.', the copyrighted 

Work, givèn by section 4953; and in a suit in equity, whièh has not jurisdic- 

;■ i tion of an action for the forfeiture, an account of profits only beins claimed, 

: ! I allegatiop and proof of the absence of such written consent are not necessary. 

8. Same— Account. 

An ftccpuht of profits may be décreed under thé gênerai prayer for relief. 
4. Bamb— Cessation OF iNj'KiKGBMENT—EQUiTY. 

Infringemént turnisbes ground for an injunctioui and (he right to an ac- 
.,;; cçHint is incident tothe right tp an injunction; but the cessation of the in- 
fringemént femoves thé occasion, but not the right to an injunction, and 
' «uch cessation does not deprive complainaht of the right to équitable relief. 
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6. Sàmb— Laohb^. 

Delay in bringin^ suit îs no défense to the suit when brought, where there 
is no pTOof of acquiescence in, pr of f ailure to objeçt to, the acts constîtutiiig 
infrin^ement, and defendanf s condnct has not been induced by any act or 
omission of tb^ose interested in the copyright. 

6. Bame. 

Some of the parts of dèfendant's book in question were qùotations from 
conversations, letters, and speeches; in others, prominent words of state- 
ments in plaintifE's book were taken, and used with others to convey the same 
idea; in others. the substajace of the expression was taken with little varia- 
tion of lïjngUage; and in some' instances portions of considérable lengt"h were 
cbpied Verbatim. Défendant wrote his book with plaintiS's book constantly 
beforehim, and so much of the ideas, language, and mode of expression was 
carried into defendant's book as to show that plaintift's book was not used 
for information only, but in parts wai9 appropriated. JSeld an Infringement 
of the exclusive privilège given by the copyright. 

7. SAMÏl^PïàOB APPKOPBIATtOIÎ. 

it is no défense that some of the appropriated parts had beqn previously 
used by others, from whose Works they were taken by défendant. 

8. SaMB— PtJHPOSB OF WdHK. 

Neither ïsit a justifîcatioDthat plaintiS's work wàs written for a presiden- 
tial campaign, wbile défendant' s was written for young people. 

InEquity. 

Bill % Laura E. Gîlmore against John R. Andersen and Horatîo Al- 
ger- . 

Burlingkam &Wing, and Slumdy 4i! Putnam, îoT ov&tiix, 
John 0. Paraons, for défendants. 

WHKEïiEE, J.. This suit is brougbt upon the copyright of a book en- 
titled "The Life of James A. Garfield," written by James R. Gilmore 
Tindèr the name of Edmund, Kirke, against infringement by a book en- 
titléd "From Ganal-Boy to Président,',' -written by the défendant Alger, 
and ptiblished by the défendant Anderson. , Since the hearing, the de- 
fendants i bave moved to reopen the, ease for ne wly-discovered évidence 

. to show that Gilmore was not designated by Gen. Garfield as his spécial 
biographer. Inasmueh as neither the validity of the' copyright ûop the 
right of the oratrix to relief dépends at ail upon the fact of such désig- 
nation, no sufiBcient reasonappears forgranting the motion, evenif that 

: aspect of the case would probably be changed by the évidence sought. 
Theanswering affidavits, however, meet that probability, and remove 

■ ail ground for fhe motion that otherwise might appear. 

The. copyright was acquired by Harper & Bros, in 1880. The de- 
fendant's book was published in 1881; and the copyright, together with 
ail daims, demands, and rights of action for infringement was assigned 
to the oratrix Jànuary 14, 1886. There is no allégation or proof that 
what was donc by the défendants while Harper & Bros, owned the copy- 
right was without their consent in writing, or proof that there has been 
any infringement since. Cîounsel for the défendants insists that the -çyant 
of consent of that proprietor in writing is nece^sary to coûstitute infringe- 
ment, and that there is a total failure of that part of the case. Section 
4964 of the Revised Statutes, referred to in this connection^ doeai pro- 
vide for the forfeiture of every copy of thebOok, and of suchidiamages 
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as,may be recovered, only when the infringement is without the consent 
of the proprietor first obtained in writing; but that is not the sole pro- 
vision on which a claim for relief may be founded. Section 4952 con- 
fers the "sole liberty of printing, reprinting, publishing, eompleting, 
copying, executing, finishing, and vending," the work on complying with 
the provisions of that chapter. The right to relief against violations of 
this sole liberty seems to exist apart from the forfeiture; and the for- 
feiture does not come within the province of this court as a court of 
equity. Stevens v. Gladding, 17 How. 447; GaUaghan v. Myers, 128 U. 
S. 617, 9 Sup. et. Rep. 177. An account of profits onlyis now claimed, 
and that can be decreed under the gênerai prayer for relief. Stevena v. 
Gladding, 17 How. 447. 

The counsel for the défendants further insists that, as no infringement 
or threat of infringement since the oratrix acquired the copyright is 
shown, no ground for an injunction or other équitable relief exists, 
and ihat consequently the remedy is whoUy at law. "The right to an 
account of profits ià incident to the right to an injunction in copy and 
patent right cases." Cdrtis, J., in Stevens v. Gladding, supra. The in- 
fringement» if there y/as, any, furnished ground for an injunction; that 
it has ceased may take away the occasion for one, but not the right. 
The oratrix alleged grounds for one that would give jurisdiction, which 
will not fail although one may not be decreed. Olark v. Woôster, 119 U. 
S. 322, 7 Sup. et. Rep. 217. 

The delay in bringing the suit is relied upon as a défense. That the 
right of refcovery is barred by any statute of limitations is not claimed; 
but the lapse of time is said to meet the equity, if any, of the oratrix's 
case. There is, however, no proof of acquiescence in, or failure in ob- 
jecting to, anything done by the défendants constituting the infringe- 
ment coHiplained of. The conduct of the défendants has not been in- 
duced, fior their liability varied, by anything done oromitted to be done 
by those iuterested in the copyright. Nothing is apparent adéquate to 
eut ofif any right'accrued. Menendez v. Holt, 128 U. S. 614, 9 Sup. Ct. 
Rep. 148. 

The most difficult question is as to whether there has in fact been any 
substantial infringement. Some of the parts in question are quotations 
from conversations, letters, and speeches; in some, prominent words of 
statements are taken, and used with others to convey the same idea; in 
others, the substance of expression is taken with small variations of lan- 
guage; and in some instances portions of considérable length are copied 
Verbatim. The speeches, letters, and conversations, by themselves alone, 
are facts nbt understood to be the subjects of a copyright. Oary v. Long- 
man, 1 East,'358; Banks v. Manchester, 128 U. S. 244, 9 Sup. Ct. Rep. 
36. But that thèse were used in making up the work copyrighted would 
not seem to deprive it of protection. 2 Kent, Comm. 381; CaUaghan 
V. Myers, 128 U. S. 617, 9 Sup. Ct; Rep. 177. Neither does the us- 
ing of parts as quotations appear to avoid liability for taking them to 
make up ariother work. 2 Kent, Comm. 382. The writings of authors 
are wbat congress is authorized to secure to them, (Const. U. S. art. 
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1, § 8j") and thèse are what the sole liberty of copying and vending con- 
ferred by amgress applies to. The sole liberty is invaded when any 
material part of what is the author's own work is appropriated. Sayre 
V. Moore, l East, 362, note; 2 Kent, Comm. 382, note. The work of 
Gilmore was written for a presidential campaign, and that of Alger for 
young persons; and this différence of purposes is relied upon as a justi- 
fication. But the author's right is absolu te when perfected, and the 
purpose of an invasion nowhere appears to be made an excuse for it. 
According to the défendant Alger's own account of his writing his book, 
he procured Gilmore's and others at the beginning, and wrote impor- 
tant parts of iiis with Gilmore's constantly open before him. Still the 
use made of other parts than the second and third chapters of Gilmore's 
book would not indicate as matter of fact a material appropriation of 
his writing. But so much of the ideas, language, and mode of expres- 
sion oî Gilmore in thèse chapters is carried into the defendant's book 
as to show that Alger did not stop with the use of Gilmore's book for 
information only, but appropriated parts of it to making up his own. 
This, according to the décision of the suprême court in OaUaghan v. My- 
er«, 128 Û. S. 617, 9 Sup. Ct. Rep. 177, as weU as other authorities be- 
fore mentioned, appears to amount to infringement of the exclusive priv- 
ilège held eut by the copyright. Some of the material from Gilmore's 
bpok 80 uscid by Alger had previously been u§ed by others, without 
rightj and was taken by him from their works. That he found.it there 
is soijaewhat relied upon as a ground for considering it public property. 
Thèse acts of others would not, however, remove the protection of the 
copyright, nor furnish any excuse for him. Upon auch considération, 
the défendants appear to be liable to account for the profits of this in- 
fringement. The extent of the liability can only be determined by a 
référence to a master for that purpose. No injunction is understood to 
be asked for now. Let an order overruling the motion, and a decree 
for au account of profits of infringemeut, with costs, be entered. 



The Rio Grande. 

The a. Demarest. 

Mabshall V. The Rio Grande and The A. Demabest. 

{DUtrict Court, S. D. Nm York. May 6, 1889.) 

CoiiLisioH— Whakves aio) Slips— Towing Vbssel Odt of Slip. 

A tue. in towing a sailing vessel ont of a slip by a hawser from behind a 
covered pier is bound to see what vessels may be approaching, and to give tlie 
required signal before proceeding to cross the latter' s course, evcn though she 
may hâve a right to clear before being shut in by the latter for a considérable 
pefiod. The approaching vessel is bound to stop ànd back as soon as the la- 
tent of the other to cross is perce! ved. 
v.SSF.no.lO— 54 
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8. Si Jifi-^SiGÏNAM— Stopping and Backikg— Inspkctoïis' Rulbb. 

The tng D, tooki the bark P. upon ;a hawser to tow her ont of tlie slip be- 
tween piers 19 and 20 East river, preparatory to getting along-side to tow her 
Ihrou^h Hell Gàtfe. At the samé tiiUe the steamer R. G. was coming pp the 
East river against the-slack ebb. to land across piers 19 and 30. The D., in 
going ont qi the eipp, did not give the signal pt two whistlea required by the 
inspectors' riiles, vlien the steamer was seën approaching, but continued 
straight 'àéross her course, till the steamer struck the P. The steamer was 
proceeding Blowly, aided bya tug. The pilot of the sleamer's tugi as soon 
as he saw the p. coming put of the slip, gave the steamer the order to re- 
verse, which was obeyed. Sèld, both liable, — the D. for not giving the re- 
quired signalî thè stéander for delay in reveraing after the danger was appar- 
ent; whether the delay was from want of lookout, delay in giving the order 
of reversai or in communicating with the engineer, the b^ls belag eut of 
order. _^ . 

lû Admiralty. ■ Libel for collision. 

Goodrich, Deady '& Gûodnch, for libelants. 

Butler, StiUmàn & Hubbard and Wm. Mynd&rse, for the Rio Grande. 

Garpenta- & Mosher, for thé BevaaTeat, 

Beown, Ji Atabout half past li a. m. of December 13, 1888, as the 
BteamOT Rio Grande, coming. up the East river in the ebb-tide, was ap- 
proaching her slip at pier 20, shë caihe in collision with the brig Picker- 
iiig, abolit 300 feét bff piër 19^, doittg the latter considérable dàmàge, for 
'Si^hich the abové libel was flled'. '' Thé Pickering was in tow of the ttig 
Demarest, on a hawser of abo'ût It? fathoms, attàched to the Pickerîng's 
stem, by which she hàd jusf bèeh pulléd out of her slip stem first, pre- 
paratory tobéihg taken albng-side the tug to be towed up thé river through 
Hell Gâte. Pier 1^ is éovered' by èi shèdj which obstructed the view to 
the southward. Befbre reachingtbe mouth of the slip, the tug gave one 
long blast oîher whistle. Aftèr j^etting out of the slip, the Rio Grande 
'\;iras obs'ervéd near mid-river, off-ïhe Wall-Street fërry, approaching the 
slip betweeh piers 19 and 20; aîdôd by the tug jewett: The -design of 
the Demarest was to pull thé brigàféwhundrédféet 'straight out iiito 
the river, across the course of the Rio Grande. She gave no signal of 
two whistles, nor any other signal than the long blast before leaving the 
slip. Upon the proof, I am satisfied that the mode adopted by the De- 
marest of taking the brig out by lines attàched to the stem was not the 
best; and that a vessel like^.the Picjjering could be more expeditiously 
handled by a hawser attàched to the bow, and carried thence to the stem, 
and there attàched by a noos^j i;o,be east off as soon as the brig was out, 
or nearly out, of the slip. Had the latter mode been adopted, the brig 
couid hâve been more qulckly headed up river, and the Demarest bave 
got along-side nearer to the New York shore, and out of the way of the 
Rio Grande. Ihdependently ofthid -considération, howèver, I think the 
Demarest was to blâme for undertaking to cross the course of the Rio 
(Gçande without giving the gignalof two whistles, which the inspectors' 
rliles require. The long blast was in no sensé an équivalent. It gave no 
^indication of a tow behind her, aijid a tug moving out of the slip under 
euch a whistle would not naturally attract any continued attention from 
the Rio Grande, or the Jewett. The required signal of two whistles 
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would haye donc so. The pilot of the Pemarest no doubt qxpected to 
be able to cross, the Rio Grande's course beforé the latter would reach the 
Pickering. He miscalculatèd either the distance of the Rio Grande, or 
the rapidity of her approach. IJe had no right to expect the Rio Grande 
or the Jewett, to stop and back to let the Pickering pass them , when he 
had not given thém the signal of two whistles to indicate his intention ta 
cross their course. Under the circumstances, I think he should also hâve 
given the danger-signal as he emerged from the slip. There was consid- 
érable bustle and stir upon pier 19. It was the usual landing place of 
the Rio Grande; and if the pilot of the Demarest did not know that the 
Rio Grande was approaching before he got out of the slip, he probably 
surmised ii; and he knew it as soon as he got outside of pier 19. I am 
not prepared to hold that under the circumstances the Demarest was 
bound to b^ick and wait in the slip simply because the Rio Grande was 
approaching it. The usual mode of the Rio Grande's landing was first 
to cover the entire slip from pier 19 to pier 20, thereby preventing for a 
considérable timeany going in or out, uhtil she had swung intoher berth 
in the slip, Under such circumstances, I think a vessel on the point of 
leaving the slip bas a right to go out, and that the incoming vessel bas 
no controiiing right to shut her in for a considérable time, but should 
wait long énough to let her clear,if seasonably apprised of her intention. 
The ruies of the starboard hand and the right of way do not apply in 
Buch circumstances. But the Demarest was bound to ascertain the po- 
sitions, of any incoming vessels before leaving the sMp, and to give them 
tiinely nQtice of her intention by the proper signais. For the neglect of 
thèse duties, which directly contributed to the collision, she must be held 
to blâme. 

2. As respects the Rio Grande, the question is whether she reversed 
her engines as soon as the brig was seen, or ought to bave beeinseen, back- 
ing out of the slip. It was her duty under old rule 19 to back at once, 
because the situation wais oue of manifest danger. The testimony of the 
pilot of the Jewett and of the first mate of the Rio Grande is that she 
did. The engineer estimâtes that she was backing a minute and a half, 
and got over a hundred turns backward; but ail the witnesses in behalf 
of the Rio Graxide agrée that she was not moving at a speed of over a 
couple of knots; and, had she made any such number of turns backwards, 
or been backing for a minute, it is not crédible that the ship would not 
bave been moving astern in the water before advancing her length of 300 
feet. The testimony leayes no doubt that the Rio Grande was much 
more than 300 feet below the point of collision at the time when the 
brig, emerging from the slip, became plainly visible, and when her in- 
tent to cross the Rio Grande's bows was clear. I must regard the engi- 
neer's testimony, therefore, as a mère random estimate, not to be relied 
on. The masler of the Rio Grande testifies that he gave the yerbal order 
to reverse ^s soon as it wtis received through the first mate from the pilot 
of the Jewett; that it was obeyed immediately; that he tumed and 
saw the brig at that time well clear of the dock, coming , aqross his 
bows, her stem about çrossirig the Rio Grande's bow, and aboiit 25 feet 
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abead of hîm. The Rio Grande's engines, just before tbe order tô reverse, 
were at restj so that there was nothiflg to prevent the engines working 
astern as soon as the order was given. Several other witnesses on the 
part of tbe libelant and tbe Demarest confirai this statement of tbe mas- 
ter as to tbe closeness of the Rio Grande wben she began backing. Tbe 
weigbt of testimony is to tbe effect that the place of collision was not 
much, if any, below the line of the nortb side of pier 19. Tbe tide was 
slack, the current slight. The Demarest was pulling somewhat up 
stream. Tbe brig went very nearly straight across, and left the slip 
isome 25 feet above its lower line in passing the scow. There is consid- 
érable différence in the testimony as to how far the Rio Grande was be- 
low the line of pier 19 wben the brig emerged from the slip. Tbe De- 
marest's witnesses, and some others, say that she was off Wall street, and 
that she had approached from a point about midway between the Wall- 
Street ferry-hoUses in New York and Brooklyn, where the Jewett had 
taken hold of ber a few minutes before. If she was off Wall street wben 
the Demarest came out of the slip, a glance at the chart will show that 
she must bave been then from' 500 to 600 feet diétarit from the point of 
collision, and not more than IGO feet nearer wben the stern of the brig, 
coming out in tow on a hawser, ought to bave been seen. Tbe pilot of 
tbe Jewett, moreover, says that wben he saw the brig he was coming up 
stream, and was about abreast of pier 18. That was 250 feet below the 
brig. Tbe first officer of the Rio Grande, wbo gave bis own hawser tô 
the Jewett, says it was of 30 fathoms length. This, with tbe lengtb of 
the Jewett, Avould make the Rio Grande nearly 500 fee(; below the line 
of collision at the time wben the stern of the brig became visible; or, if 
the hawser was only half what the mate puts it,. the distaiice would be 
epme 400 feet. The estimate by the master of the Rio Grande of the 
distance of the place of collision from the line of the docks is from 30Q 
to 400 feet. That estimate I think' tbe most trusty. From one to two 
minutes must therefore hâve elapsed from tbe time the brig's stern was 
visible coming out of tbe slip until the collision. Tbe Rio Grande was 
moviiig slowly, probably not over two to three knots; and, as the testi- 
mony above referred to establishes the fact that the engines were not 
backing until the Rio Grande was less than 100 feet from tbe brig, I find 
it impossible to avoid the conclusion, tljat a considérable interval elapsed 
after danger from tbe brig was plainly visible before the engines were 
reversed; and from the previous slow speed of the Rio Grande, and the 
comparatively slight incision of the wound in the brig, I am satisfied 
that. had the reversai been made with reasonable promptness, the col- 
lision would bave been avoided; and for this reason the Rio Grande must 
also be held to blâme. Whether the delay in backing arose from inat- 
tention of the pilot of the Jewett, or of the first oflicer of tbe Rio Grande, 
wbo was forward, but engaged in other duties, (as appears from bis ex- 
pression of "first seeing the brig on lookihg up on the signal from the 
Jewett,") or from delay on the part of the Jewett in ordering the engines 
reversed, or from delay in transmitting the order verbally, the bell- 
wires being out of order, it dôes not sfeem necessary to décide. Itissuf- 
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ficient to charge the Rio Grande with blâme that there was reasouable 
time, space, and opportunity for her to avoid the collision by backing 
after the brig ought to hâve been seen coming out of the slip, and after 
her intent was clear. The CatsM, 38 Fed, Rep. 367; The Columbia, 23 
Blatchf. 268, 25 Fed. Rep. 844; The Smff, 32 Fed. Rep. 237; The Non 
Fa-eiUe, 33 Fed. Rep. 524, 626. The libelant is entitled to a decree 
against both vessels, with costs. 



The Switzerland.' 

La Gascogne. 

Compagnie Générale Transatlantique v. The Switzerland. 

Uebeeweq, Master, etc., v. Compagnie Générale TRANSATLANTiquB. 

{District Court, B. D. N&e York. May 6, 1889.) 

•Collision— Bktwebn Steameks— Ovbbtaking Vbssbls. 

The steam'-sbip Switzerland was goin^ down the bay of New York at the 
rate of 9 knots an hour. The steam-sbip La Gascogne, going down at thé 
rate of 16 knots, had overtaken the Switzerland, and was drawing ahead on, 
her port side, when the yessels came in collision, the bow of the Switzerland 
etriking the starboard qqarter of the Gascogne. Çross-Iibels were flled for 
the resulting damage, thë Gascogne contending tbat the collision was due to 
carelessness on the part <)f the wheelsman of the Switzerland in allowing her 
to swing to port as the Gascogne was going by; the Switzerland claiming 
"that the Gascogne attempted to cross her bows under a port helm wheia the 
distance between the vessels was too small to permit of such a maneuver. 
On conflicting évidence the court found that the collision was çaused by a 
«wing to port on the part of the Switzerland, — wbich was carrying a port helm 
in thé strong north-west wind, and which would so swing under such cir- 
■cumstances by momentary carelessness on the part of the wheelsman, — and 
theref ore held, that the fault for the collision lay with the Switzerland in fail- 
ing to hold her course. 

In Admiralty. Cross-libels for damages by collision. 
Coudert Bros., for the Gascogne. 
Biddle & Ward, for the Switzerland. 

Benedict, J. TheSe are cross-actions arising out of a collision which 
•occurred on the 21st day of January, 1888, in the harbor of New York, 
not far below the statue of liberty, between the steam-ship Switzerland 
and the steam-ship La Gascogne, two passenger steamers, at the time 
bound out of the port of New York on a voyage to sea. The Gascogne 
was the faster vessel, and, having come up with the Switzerland, was 
passing her on her port side at a distance estimated by various witnesses 
at 150 to 300 feet. The bow of the Gascogne had drawn ahead of the 

' Eeported by Edward Cr. Benedict, Esq., of the New York bai 
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bow of the Switzerland when,;t}ie vesçels came in collision, the Switzer- 
land's bow strikjng the GrasQOgweon her starboard quarter at an angle of 
about 30 degrees. To recover, the, damages resulting frpm ihis collision 
to the respective vessels each vessel bas brought an action against thç 
other. The collision occurred in broad daylight, on a.clear day, with 
no other Vfissels to interfère with the navigation of either vessel. It is 
manifest, therefore, that the collision was caused by négligence, but 
where the négligence was is not so clear. The contention on the part of 
the Switzerland is that the Gascogne, instead of keeping her course, as 
she was bound to do, until she had passed the Switzerland, attempted 
to cross the Switzerland's bows under a port helm when the distance be- 
tween the vessels was too small to permit her to accomplish such a man- 
euver in safety. On the part of the Gascogne the contention is that 
while she was passing the Switzerland, and holding her course at a safe 
distance, the Switzerland, instëàd'of keeping her course, as she was bound 
to dp, suddenly swung oyer tp the eastward, and struck the Gascogne 
upon her starboard quarter. ït is conceded by the advocates on both 
sides that one of thèse two contentions is true, and each earnestly con- 
tends that the truth lies upon his side. 

The testimony is full of contradictions not easy to reconcile. After a 
careful examination of it in ail its aspects, I incline to the opinion that 
the weight of évidence is on thè side of the Gascogne. Some of the con- 
sidérations which hâve led pie tp, thjs conclusion will be mentioned. I 
observe first that it is more probable that the Switzerland should hâve 
BWûng ôver to the east, as tÏÏe Gascogne chargés, than that the Gascogne 
should hâve attempted to cross the bows of the Switzerland, as the 
Switzerland charges. A strong north-west wifld wàs blowing. The 
Switzerland was carrying à port helm, and there is testimony in the case 
that under such circumstances a momentary carelessness on the part of 
the men at the wheel would be likely to be foUowed by a swing of the 
steamer's head to the eastward,' which would carry her some distance to 
the east of her course before it could be stopped by the helm. Such 
carelessness is denied by those àt the wheel of the Switzerland, but many 
witnesses from the Gascogne testify to such a swing by the Switzerland. 
There is, indeed, a mass of testimony from the Switzerland going to 
prove that before she struck the Gascogne her helm was put hard a-port, 
and i lany witnesses from the Switzerland say that the cause of this port- 
ing was a dangerous approach of the Gascogne towards the Switzerland's 
course. The testimony seems to me to prove that the helm of the Switz- 
érlfind was put to port, and that this was done suddenly, under the 
Stress of some emergency, but ït bas not satisfied me that this emergency 
was a change of course on the part of the Gascogne. On the contrary, I 
incline to the opinion that the wheel of the Switzerland was suddenly 
'pù^; hard a-port to overcome a swing to eastward, which the Switzerland 
had taken in the strong north-west wind. Momentary carelessness under 
the circumstances is sufficieiit to acconnt for such a swing a^ the testi- 
mony shows. On the other hand, the maneuver charged by the Switzer- 
land upon the Gascogne çan^ot be accounted for by momentary negli- 
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gence. If attenipted, it must hâve been the resuit of a deliberate design 
on the part of those responsible for the navigation of the Gascogne. Such 
a design, involving as it did a bringing of ttie ship's head up against the 
wind, and giving her A course acruos the channel down which she was 
bound appears to me improbable. The maneuver, if undertaken as 
charged, was an aet of gross misconduct deliberately oommitted. It was, 
moreover, wholly uncalled for. There could hâve been no rivalry be- 
tween the steamers, inasmuch as the speed of the Switzerland was nine 
knots, and that of the Gascogne sixteen knots. There was room enough 
for both vesseis on their respective courses, and the Gascogne not only 
could not gain, but would surely lose, by passing to westward across the 
course of tiie Switzerland. The testimony does not seem to me to ac- 
count for such a maneuver on the part pf the Gascogne. Moreover, the 
account given by the witnesses from the Switzerland as to the action of 
their vessel ui^der the port helm must be incorrect. They say that when 
their helm was ported their vessel came up to the wind four or five 
: points before theblow, and it is proved that the two vessels came togethër 
at an angle ofthirty degrees. The account of the Switzerland tbefefore 
rèquires that at the time of the bïow the Gascogne should be beading 
somewhat up the channel down which she was bound. It seekis to me 
incrediblô that thô Gascogne should ever hâve attained sùch a heading 
under the càrcumstances. Tlie angle of incidence disproves the account 
given by those on the Switzerland. , i 

Agàin, the f #tim6ny frôm tho^ebn boàrd the Gascogne sïiows beyond 
controversy thàt aftér the Gascogne had corne abreastof the Switzerland 
the attention of those on board the Gascogne was no longer directed to 
the Switzerlandji thàt it was not until the courses of the two vessels had 
become crossing that the Switzerland was again observed by those on 
the Gascogne. No signais were given by either vessel. Thediscovery 
on the part of those on the Gascogne that a collision with the Switzer- 
land was» imminent wàa substantiàlly accidentai, the attenlâon of ail on 
board, the Gascogne having been at the time dirèoted ahead, and nbt 
■ astem.i Such a state of things on the part of the Gascogne could 
hardly hâve existed if she had been engaged in a deliberate attempt to 
çposs the bows of a steamer approaching her closely from behind. The 
danger of an attempt to cross the Switzerland's bows urider the circum- 
stances would bemanifest the moment the maneuver began, and from 
that moment not only the eyes of those responsible for the navigation of 
the Gascogne, but the eyes of many otherson board the Gascogne would 
bave been fastened upon the Switzerland. That such was not the case 
seems to me to show that no such maneuver on the part of the Gascogne 
as is charged by the Switzerland was > in process of exécution, and, by 
conséquence that the cause of the collision was a sudden and uhexpected 
• swing of the Switzerland towards the Gascogne. In arriving at this con- 
clusion I havt»' nOt Qverlooked the statement in the libel of the Gascogne 
that her ihelm was ported just, before the collision, nor theconflictof 
testimony on that point between the pilot and the master of thé Gas- 
cogne. But the porting set forth in the lil^el, andsstated by the master 
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will not acGount for the collision, and, in my opinion, in no way tended 
to produce it. My conclusion, therefore is that the collision in question 
was caused by the fault of the Switzerland in not holding her course as 
she was bound to do, The libel against the Gascogne is accordingly 
dismissed, and in the action against the Switzerland let a decree in favor 
of the libelant be entered with au order of référence. 



The Rockaway. 

The International. 

(Di»&-let Court, S. D. New York. June 4, 1889.) 

Coiiisiow— Betwbbn 8tbamkbs^Faii.ueb to Akbwbe Signal— Ddtt to Stop 

Cbossino Course. 

The steam-ligh ter L, soins up the Bast river near the New York shore, 

' " came in collision, near Ei^hth-Street dock, with the ferry-boat R., bound from 

Hunter's Point to the Seyenth-Street slip, and having the right of way. The 

, r R. three times gave a signal of one whistlQ, when ofE Thirteenth street, Twelf th 
Street, and Eleventh Street, and got no answeruntil oJBf Eleventh street, when 
she received a signal ôî two whistles from the L, which attempted to go near 
the shoro, and the two collided, port bow to. port bow. Héld, both in fanlt; 
the I. for Crossing the R.'s course, and keeping to the left, near the shore, 
without reason; the B. for not backing sooner, undér iuspector'a rule 8, or 
as soon as the L'a intent was made known. 

In Admiralty. Cross-libels for damages by collision. 
A. B. Stewart, for the International, 
î .Bfe <£r 5^Mr, for the Rockaway. 

Brown, J. The above are cross-libels, brought by the owners of the 
lighter International and the férry-boat Rockaway, to recover their re- 
spective damages through a collision that occurred between them a little 
before 8 o'clock a. m., on March 16, 1886, about 100 feet olï the foot of 
Eighth street. The Rockaway was bound down river from Hunter's 
Point to her slip at Seventh streetj the International was bound up river 
from pier 9 to Port Morris. The moming being foggy, she kept clos© 
along the New York shore. But I find that for 10 minutes before this 
collision, and from the time the Rockaway left Hunter's Point, the fog 
had cleared, so as not to cause any embarrassment to navigation. The 
International maintained her place, however, close along the shore, with- 
out justification and in violation of the state statute that required her to 
go in mid-river. This course was also an embarrassment to the Rocka- 
way in approaching herslip; and, the International having persisted in this 
course by a signal of two whistles to cross the bows of the Rockaway as 
sheapproach«d herslip, and without any assenting response, she must be 
held in fault. The Rockaway, however, does not satisfy me that she is 
free from blâme in not stopping earlier than she did. When the Inter- 
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national was ofiF Third or Fourth street, and the Rockaway some 600. 
feet off Thirteenth street, the latter gave a signal of one whistle to which 
she got no answer. She repeated it when off Twelfth street, with no ai> 
swer; and again when off Eleventh street, when for the first time she re- 
ceived an answer of two whistles, indicating that the International meant 
to cross her bows, and keep in shore, towards which she was already 
somewhat heading. By this time the Rockaway had already drawn in 
about a point towards the New York shore, and was heading about for 
her slip. The Rockaway thereafter stopped and ba,cked, and gave one 
long whistle, and kept her course. She passed along the Ninth-Street 
pier only about 100 feet distant from it, heading inwards towards her 
Seventh-Street slip; and the collision off Eighth street was about on a 
line with the end of the longer Ninth-Street pier, The Rockaway claiina 
to hâve been stopped in the water at the time of the collision, and that 
the International could hâve passed clear, to the westward, had she not 
put her wheel to port, as is alleged, just before the collision, which 
brought her port bow against the port bow of the Rockaway. The wit- 
nesses of the International deny any porting, and claim that the change 
of the stem was the effect of her propeUer in backing. The case, as 
respects the fault of the Rockaway, is essentially the same as those of 
The Oolumbia, 25 Fed. Rep. 844; The Fanwood, 28 Fed. Rep. 373; and 
The Baltimore and Catsk'iU, 34 Fed. Rep. 660, afBrmed ante, 367. The 
intent of the International to cross the line of the Rockaway's course, 
and to put herself on the Rockaway's starboard side, was shbwn in the 
clearest possible way. This was plain from the InternationaVs signal 
when the Rockaway was off Eleventh street, and the International off 
Seventh street, or a little below; i. e., at least 1,000 feet distant. Even 
before that the Rockaway was in fault for not checking her speed in ac- 
cordancewith the requirement of the inspectojr's rule 3, when she got no 
answer totwo différent signais given to the International. This was di- 
recdy affirmed by Mr. Justice Blatchfoed in the case of The Columhia, 
supra, 845. But on hearing the two blasts from the International, show- 
ing that she meant to go to the left, in answer to the Rockaway's third 
signal, the danger of collision was manifest, and the Rockaway was 
bound under rule 21 at once to stop and reverse, or else to pass to the 
left, which she might in fact hâve done without difficulty or danger. 
Though the International was in iault in being where she was, the Rock- 
away had no right to run into collision, when there was no difficulty in 
avoiding it in either of the ways mentioned. As the collision occurred 
off Eighth street, it is very certain that the Rockaway did not reverse 
for a considérable time after she got the two whistles from the Interna- 
tional. She was then about 800 feet from the place of collision; while 
she could stop, as the testimony shows, in going half that distance, (the 
captain says, in much less than that.) The testimony indicates that 
she did not back till below Tenth street, probably when near Ninth street. 
The duty of the vessel having the sp-called "right of way" to stop and 
back in time, under such circumstances, bas been often decided in other 
•cases besides those above mentioned. The Seuff, 32 Fed. Rep. 237} The 



858 FEDERAL BEFOBTEB, VOl. 38. 



/. S. Darcy, 29 Féd. Rep. 644; 2%e JNim PareiUe, 3â Fed. Eep. 524; îTw 
Alaska, 27 Fed. Rep. 704, affirmed 83 Fed. Rep. 107; 27ie 4urania, 29 
Fed. Rep. 98, 124; The Tamunia, L. R. 14 Prob. Div. 53. The dam- 
ages must therefore be divided. 



Scott et al. w. TniE Dèèw and The Camélia. 

{XHêtriet Court, 8. D. Neu> Tork. April 18, 1889.) 

Collision— Nakeow Chaknbi/— Crowding. 

The steam-tùg C, in coming down the narrow channel-way above iFour-Mila 
(Point, North river, with a tow upon a hawser, exchanged a signal of one whis- 
tle with the passenger steamer D., coming up the river from below. The D. 
kept to the extrême right of the chanhel-way, so that she touched the mud, 
and Was still, or nearly so, .when she collided with the libelants' beat on the 
port side of the last tier of the tow: Edd, that the D. was without fault, the 
passage net being so difflcultor dangerous as to forbid herentering it, had the 
tow kept in the middle or on the right-hand side of the channel, as the signais 
required; (2) that the C. was in fault for sheering to port, after her signal, 
and that this was not excused by the présence of anôther steam canal-boat 
àhead, which the C. desired to pass to the left, as she should hâve slackeued 
her speed, and not hâve attempted to pasB the other in that situation. 

: In Admiralty. Libel for collision, 
ifli/îand <fc ZaôrtsAte, for libelants. 
F. P. Prentzcè, for thè Drew. 
Otmt, Gray <& Sturges, for the Camélia. 

Brown, J. Shortly after day-break on the moming of June 12, 1888, 
as the libelants' canal-boat James Âsh, one of a âeet of eight boats in tow 
of the steam-tug Camélia upon a hawser, was going down the North river, 
she came into collision with the sidc-wheel passenger steamer Draw, on 
her trip from New York to Albany, in the narrow channel above Four- 
Mile Point, on the east side of the channel-way, about 600 or 800 feet 
above the buoy at the southerly end of the middle ground. The Ash 
was the outside boat on the port side of the third or last tier of the tow. 
The steamer's guard ran over the Ash 's port quarter, struck her cabin, 
and inflicted some damage, for which this libel was filed. The tide was 
flood, and the morning dear, The Camélia was proceeding with her tow 
at the rate of about two or three knots per hour. A signal of one whistle 
was exchanged between her and the Drew when the latter was off Four- 
Miiè Point, from one-third to one-half mile distant from the Camélia, which 
wàfe then about in the middle of the narrow channel-way. Some minutes 
befâre that, the Camélia had given a signal of one whistle to a steam pa- 
nal-boat, having in tow ^other boat.along-side, which was going down 
à short distance ahead of the Cameliai and at a little slower speedyindi- 
oating that the Camélia desired to pass her to the westward. Getting no 
réply, she then gave the canal-boat . two whiatles, and hauled soniewhat 
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to the eastward to pass her upon that sîde, while the stèam canal-boat, 
according to the Camelia's testimony, hauled somewhat to the westward. 
But both thèse changes must hâve been small if at the collision the. Car 
melia was, as her witnesses say, only some 50 feet to the eastward of the 
steam canal-boàt. The witiiesses for the Camélia also testify that at the 
time of the exchange of one whistle with the Drew the steam-tug Norwich,' 
côming up river with a fleet of boats in tow, was neariy abreast of tho 
Drew, and to the westward of her; and that, after an exchange of a signal 
of one whistle with the Drew, the Camélia at once gave the Norwich a 
signal of one whistle, to which the Norwich ans wered with twowhistles; 
and that the Camélia replied with two, indicating that the latter would 
go to the eastward of the Norwich. The évidence leaves no donbt that 
the Drew was going very slowly from the time she was abreast of the buoy 
until she bame in contact with the Ash , some 600 or 800 feet above. Her 
witnesses say, that at the moment of collision she was actually still, and 
touching the mud on the easterly side of the channel-way ; and the man 
on boârd the Ash, who was abed below, but was roused by the shock, 
and instantly ran on deck, says bis boat was then passing the Drew, as he 
thinks, at about the rate of a mile an hour. This strongly confirms the 
testimony of the Drew's witnesses that at the moment of collision the Drew 
was stopped stiU, and that the tow was moving forward by the tug's own 
speed, as: the tug did not stop nor slacken. The évidence shows that 
the Drew passed the Camélia from 75 to 100 feet distant, and the first 
tier of the tow, which was about 800 feet astem, some 25 or 60 feet 
distant. 

Upon thèse facts no blâme can be attaehed to the Drew, tinless she 
was bound to stop below the buoy until ail the other vessels had got out 
of the way. In the case of The Belle and Norwich, 34 Fed. Rep. 669, it 
was held, in référence to a collision very near the same spot, that a tug 
with a large fleet in tow, coming up, ought to wait below the buoy upon 
the ebb-tide, rather than attempt to pass another tug with a long tow 
coming down with the ebb at the entrance of a narrow and winding chan- 
pel, where the ebb-tide also sets towards the westerly shore, on account 
of the diflBculty or impossibility of keeping the tow in line. This is not 
applicable to a single steamer going up with the flood. The collision in 
this case was at the narrowest part of the channel-way, and the lowest 
estinlate of its width there was 500 feet. I am not satisfied that there 
was any real didiculty or danger in even a large steamer like the Drew 
passing a tow in the narrow channel if both kept, or attempted to keep, 
their own side of the channel-way, as they should no doubt do. In the 
présent case, if the Norwich and her tow were where the witnesses of the 
Camélia say they were, it would only bave complicated greatly, as it seems 
to me, the difficulfies of the situation, if the Drew had undertaken tp 
wait beldw the buoy. A much more injurions collision would probably 
bave happened between the tows of the Norwich and the Camélia, unless 
the Drew had gone far outof the way, and waited a considérable time to 
enable those two tows to clear each other. It is plain that no such ina- 
neuver was çontemplated between the Drew and the Camélia, and I do 
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not think the circumstances reasonably required it. Theïr signais were 
of one whistle, which meant that each was going to the right; i. e-, con- 
tinuing on her course to the rigbt. Nor would there hâve been any difR- 
culty had the Camélia kept in mid-channel, in which, or very near which, 
she must hâve been when she exchanged signais with the Drew. The 
Cameiia's pilot so testifies. The place of the collision close to the mid- 
dle ground, and the fact that the Camélia passed the Drew not over 100 
feet distant, show that the Camélia must hâve hauled to the eastward 
after her signal to the Drew; and although there are statements of the 
pilot difficult to reconcile on this point, I understand his testimony in 
several places to admit this fact; and there is uo doubt that while the 
Drew was passing the tow he was hauling to the eastward in accordance 
with his signal of two whistles to the Norwich below. The situation was 
really brought about by the pilot of the Camélia in shaping his course 
to pass the steam canal-boat which was ahead of him, before getting out 
of that narrow channel-way, instead of gradually slackening his speed a 
little, as he safely might and should hâve done, without attempting to 
pass her at that spot. It was imprudent and blâmable for three boats, 
two of them having tows, to attempt to go abreast at the entrance of 
that comparatively narrow channel. This attempt is not imputable to 
the Drew; nor could her pilot anticipa te that, after a signal of one whistle, 
meaning that the Camélia would keep to the right, she would haul to the 
left, and diminish the spaceavailable to the Drew, so as finally to dose 
up her passage, as was done. For .this reason I think the blâme must 
rest with the Camélia alone. The libelants are entitled to a decree against 
the Camélia, with costsj and the libel against the Drew must be dismissed,, 
with costs. 



Standard Oïl Co. v. The Garden Citt. 
(Dùtriet Court, 8. D. Jfeti York. May 10, 1889.) ■ 

1. CoLiTsioN— Otbrtaking Vbssels— Crowding. 

A ferry-boat overtaking a tug going up East river near Corlear's Hook 
crowded liernear the shore in passing. The tug meeting at the same time 
the cross-currents of the ebb-tide from Jackson street was swung involun- 
tarily by the bows under the guard of the ferry-boat's' port quarter, througb 
the efEect of the cross-currerts or the suction of the ferry-boat, or both com- 
, bined, and was sunk. Held, that the ferry-boat was liable (Ij for failure, as 
the overtaking ve&sel, to keep out of the way, as required by rule 22; (3) for 
rnnning too near the tug in violation of 4 Edm. St. N. Y. 60, requiring beats 
to navigate as near mid-river as possible, and 1 Kev. St. N. Y.* 684, § 7, requir- 
ing a steamer passing another to keep oflf 20 yards. 

8. Same— Pau-ubb to Stop— Cboss-Cukrents— Suctiqn. 

The tug was also in fault for failure to starboard in time to avoid the effect 
of the cross-currents or suction; or, if the space was top narrow, for no* 
Btopping, as required by rule 32, and the damages should be divided. 

In Admiralty, Libel for collision. 
Owm, Gray & Sturges, for libelants. 
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R. D. Benedict, for claimants. 

Bkown, J. At about 2 o'clock in the afternoon of October 4, 1888, 
as the ferry-boat Garden City was making her trip from James' slip to 
Hunter's point, she overtook the steam-tug Impérial in the viciuity of 
Jackson street, also bound up the East river, close to the New York 
shore; and in passing the tug she came into collision with her, the tug's 
starboard bow running under the guards of the steamer's port quarter 
about 10 feet aft of her paddle-wheel. The tug, being caught fast by 
the iron braces under the steamer's guards, was dragged ahead for a con- 
sidérable distance, when, careening over to port, she speedily sank near 
the dock at Corlear's street. The évidence shows that the Garden City, 
on leaving James' slip, went out about 400 feet into the river; and then^ 
heading up against the last of the ebb-tide, continued to haul in grad- 
ually more and more towards the New York shore, either to go in a 
weaker tide, or to avoid several vessels coming down in the middle of 
the river. She began to lap the Impérial a short distance below the 
Jackson-Street piers, which aie piers 53 and 54. The weight of pooof 
is that the ebb-tide coming round Corlear's Hook strikes the upper half 
of pier 54, and is thence deflected towards the Brooklyn shore; so that at 
about the middle of that pier the slack water or eddy begins, outside of 
which a considérable current sets over diagonally from the middle of 
pier 54 towards the opposite shore. The évidence shows that the Im- 
périal went within 10 or 15 feet of the end of pier 63, so as to be within 
the slack water there; that her propeller carried away the line of one of 
several persons fishing with rods from the end of the wharf; and that 
the Garden City, already lapping,àf not fuUy abreast of her, was not 
more than from 30 to 75 feet outside of her, in the edge of.the true tide; 
that when the pilot-house of the Garden City passed ahead of the Im- 
périal — probably abreast of pier 64 — she was not more than from 25 to 
50 feet away irom her, and was headed in a little towards the hook. 
When the bow of the Impérial struck and caught in the braces under 
the guards of the Garden City, the évidence shows that this happened 
by a somewhat sudden approach towards the Garden City, either above 
the line of pier 64, or at least abreast of the upper part of that pier, 
and when, the Garden City was probably not over 60 feet from the end 
of that pier. The place of collision, therefore, must.have been within 
the true tide, and somewhere from 50 to 150 feet above the point where 
the Impérial struck the cross-current on coming oat of the slack water 
below. This cross-current would necessarily swing her bows to star- 
board towards the Garden City, unless it were counteracted by a previous 
starboard helm. In addition to this there was a liability of the Im- 
périal to bedrawn towards the Garden City from the suction of her pad- 
dle-\yheels if she came near euough to be affected by them. The City of 
Brockton, 37 Fed. Rep. 897. The pilot of the Impérial put bis helm 
hard a-starboard when he saw his bow begin to fall away towards the 
Garden City, and at the same time he signaled to reverse. The engines 
were stopped, but could not be got to reverse, and the collision occurred 
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in a few seconds afterwards. By a praetice not to be côinnJènded,the 
pleadings make no référence to the immédiate and spécifie causes of the 
collision; viz. , the cross-current 6f the tide from the upper "half of pier 
54, or the suction of the Garden Gity. Except for one or both of thèse 
causes no collision woùld hâve happèned. The Impérial did not port 
her helm, or volu.ntarily change her course; and thoughthe Garden City 
unjustifiably continued hauling in too near the New York shore, that 
WoiiM not hâve caused thê collision unlesseither her suction or the crosa- 
cùrrent stvinging the Imperial's bows had carried her towards the Garden 
City., - 

1. The Garden City must-be held to blâme for unnecessarily going too 
near the Impérial; for crowding her inshore; and for forcing her, without 
good reason, into a situation where there was manifest danger if she kept 
on, and which the Impérial could only avoid with certainty by stopping. 
This was not only imprudent and unjustifiable navigation on the part of 
the Garden City, and a failure "to keep out of the way," as required by 
rule 22, but it was in violation of two express statutes of the state; one 
of which requires boats to navigate " as nèar the middle of the river as 
niay be," (4 Edm. St. 60,) and the other, to keep off 20 yards in pass- 
ing another steamer, (1 Rev. St. *684, § 7.) Thèse statutes are not obso- 
lète, but hâve been frequéntly applied in this court, both as obligations, 
and as guides in determining what is prudent navigation. 2%e /. M. 
Thompsm, 12 Fed. Rep. 192; The Uncle Abe, 18 Fed. Rep. 272; The 
Warren, Id. 559; The Bay Queen, 27 Fed. Rep. 813; The Maryhnd, 
19 Fed. Rep. 566; 2%e Sam Rotan, 20 Fed. Rep. 335; The Oolumbia, 29 
Fed. Rep. 719; The Doris Eckhoff, S2 Fed. Rep. 556; The Britannia, 34 
Fed. Rep. 557, 558. They must be observed where no necessity is 
shown for departing from them. I bave no doubt that the Garden City 
did not keep 20 yards àway from the Impérial in passing, nor as far 
from the shore as she might easily hâve done; and no valid excuse is 
shown for not doing so. The other vessèls that were coming down did 
not require her to go so near the shore. Her violation of thèse require- 
ments was obviously most embarrassing to the Impérial, and plainly 
contributed to the collision. 

2. Though the primary cause of the collision was the fault of the Gar- 
•deii City, as above described, I am not satisfied thàt the Impérial is 
■without blâme; or thàt the collision might not hâve been avoided by the 
Impérial, notwithètanding the Garden City's faults, had reasonable and 
proper attention been giveh to the duties evidently imposed by the situ- 
ation. The immédiate cause of the Imperial's swinging to starboard 
was not, I think, any supposed suction of the Garden City, but the cross- 
current of the ebb-tide; which, striking the Imperial's port bow as she 
came up from the slack water below carried her bows to starboard. The 
pilace of collision abreast of the upper corner of pier 64 ^ or perhaps a 
îittle above it, is precisely where the effect of such a current would be 
felt. The pilot of the Irhperial was familiar with the tidal currents at 
this place; and when the Garden City was already one-third of her length 
abead of him, and evidently passing him so near to pier 54, it was his 
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évident duty, in order to avoid collision from being swong round by the 
cross-current, which he kneyy was ahead of him, either to stop bis boat 
in the slack water before reaching that cross-current, or else to bave put 
tbe helm sufficiently to starboard before reaching the current to naake sure 
that bis stem would not be swung ofif by it. He did starboard his wheel 
more or less, and finally, but too late, put it hard a-starboard. There 
are discrepancies in his testimony as to the amount and time of his star- 
boarding; and in one place he states distinctly that he did not starboard 
his wheel until he noticed his stem swinging to starboard, when abreast 
of the Garden City's paddle-box. As the cross-current must hâve struck 
his stem near the lower corner of pier 54, the strong starboarding, if de- 
layed until that time, was too late. Whether the delay was caused by 
temporary inattention on account of the incident on shore, or by some 
other cause, is immaterial. It is sufficient to charge the Impérial with 
blâme that, after the purpose of the Garden City to pass her was plain, 
and after she had partly passed her, hauling still further towards the 
shore, thé In^perial continued on in very narrow quarters, and in thé 
face of manifest danger, without either stopping earlierj or seasonably 
starboarding sufl5ciently to counteraçt the cross-current. Rule 22. I 
doubt theaccuracy of some of the testimony, that she came up within 
two or three feet of pier 54. If she went so near as that, doubtless no 
starboarding could bave withstood the eflfect of the cross-current; but if 
she did go so near, her fault is the more emphasized in keeping on with- 
out necessity and running into so dangerous a position. The libelaut ia 
entitled to (i decree for half its damages. 



■ WiGTON et al. V. The Bombât. 

(CfCreuit Court, E. It. Louiêiana. May 81, 1889.) 

Makitihb Jjixse — Supflibb — Chabter-Pabtt. 

FerBODS in a foreign port who furnish the cbarterers of a v^ssel coal nec- 
essary to the completion oï the voyage, relying on the crédit of the vessel 
for payment, in ignorance of the term8 of the charter-party, hâve à lien on 
the vessel. for the amount of the supplies, whether, under the chdrter-party, 
the cbarterers are o-wneiapro hoc vice, or are merely sailing it as agents of the 
ownérs. 

In Admiralty. Libel for supplies, un appeal from district court, 
ante, 512. 

Bayne, Denegre & Bayne, for libelants. 
J. McGonndl, for claimants. 

Pabdee, J. Upon the facts of this case as presented by the évidence 
in the record, the decree of the district court should be afiQrmed. If, 
under the terms of the chafter-party, the cbarterers became and were 
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the ownerg pro futc vice, as seems to be clearly and conclusivély shown by 
the district judge in his two opinions in the record, then, confessedly, the 
libelants hâve a maritime lien for the supplies furnished. On the other 
hand, if, as the learned proctor for claimants contends, by the charter- 
party and the proceedings under it the owners did not part with pos- 
session, but remained in control of the ship, and as owners, through 
their own agents, sailed the ship for their own account, then the case 
shown is one where, in a foreign port, by owners' consent, (if not by 
their procurement,) the libelants furnished their ship, relying on its 
crédit, with necessary supplies, without which the voyage could not be 
prosecuted, and which they, through their master, accepted and used 
for the benefit of the ship; on which state of afiàirs it would seem that, 
under the well-settled principles of maritime law, a maritime lien on the 
ship resulted. In suits where third parties, such as shippers and mate- 
rial-men,have dealtwith the ship, and seek to hold owners or charterers 
personally liable, and in suits to adjust the rights, différences, and lia- 
bilities between owners and charterers, it may be material to settle the 
sometimes nice question whether by the charter-party, the owners retain 
possession and control of their own ship, or whether the charterers be- 
came, under such contract, the owners ^ro hac vice. But in cases where 
shippers or material-men, in a foreign port, who hâve dealt with the ship 
on its own crédit, in the ordinary course of business, without notice of 
the terms of the charter-party, only seek to enforce the liens accorded by 
the gênerai maritime law, I doubt if it is at ail material to inquire what 
may be the terms and conditions of any charter-party existing between 
owners and charterers. 

The foUowing decree will be entered in this case: This cause came on 
to be heard upon the record of appeal, and was argued, whereupon, the 
court being advised in the premises, it is ordered, adjudged, and decreed 
that the libelants, Robert B, Wigton, William Wigton, and Frank N. 
Wigton, the partners composing the commercial firm of R. B. Wigton & 
Sons, do bave and recover from the steam-ship Bombay the sum of 
$1,868.75, with légal interest thereon from April 7, 1887, until paid, 
and ail costs of suit in this court and in the district court. And whereas, 
on a claim made by A. B. Boit, master and lawful baileé of the ship 
Bombay, the said steam-ship Bombay was released upon bond in the 
sum of $2,500, with A. K. Miller & Co. as sureties thereon, it is further 
ordered, adjudged, and decreed that the said A. B. Boit, master, and 
A. K. Miller & Co., sureties on the release bond, be condemned in solido 
to pay the aforesaid judgment, interest, and costs, and that exécution 
may issue therefor within ûve days after signing this decree. 
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Kaitel d al. V. WyliE et al. Young v. Same. Howk v. Same. 

{Circuit Court, N. B. lUinoia. June 8, 1889.) 

1. Eemoval 01" Causes— Pétition— Time of Filing. 

Under act Cong. March 3, 1887, § 3, as amended by aot Aug. 18, 1888, pro- 
viding that the application for removal of a cause to the fédéral court must 
be made at or before the time the défendant is by the laws of the state or the 
rules of court required to plead to the déclaration, where défendants, their 
plea in abatement having been quashed, are required to plead to the mérita 
instanter, but omit to do so, a pétition for removal, flled nearly a month aft- 
erwards, is too late, and it is immaterial that plaintiSs did not take a default 
as tbey might bave done. 

S. Same. , . ,_ 

The fact that, 18 days after défendants ought to hâve answered, plamtiSs 
amended their pleading, is also immaterial. 
S. Same— Sbparablb Contbovkrsy— Joint Tokt-Feasors. 

In an action of tort, in which plaintiffs' déclaration charges ail the défend- 
ants as jointly liable, there is no separable controversy, and it is immaterial 
that plaintiffs may not be able to prove such joint liability The déclaration 
must govern. 
4. Same — Local Préjudice — Application, -wheke Made. 

An application for removal from a state court on the ground of local influ- 
ence and préjudice must be made, and the question of fact tried, in the féd- 
éral court. 

At Laws On motion to remand. 

J. L. High, for plaintiffs. 

Haley & OWonnM, for défendants. 

Blodgett, J. This case was removed by the défendant Wylîe from 
the circuit court of Will county, in this district, where it was originally 
commenced, and is now before the court on a motion by the plaintiffs to 
remand. It is an action of trespass on the case, in which défendants are 
charged with the maintenance of a nuisance contiguous to the plaintiffs' 
premises, to the damage of the plaintiffs' property. Défendant Wy lie . 
claims the right to remove the case, so far as he is eoncerned, on the 
ground that he is a citizen of lowa, and that plaintiffs are citizens of the 
state of Illinois, and that there is a separable controversy in the case as 
between himself and the plaintiffs; and on the further ground that by rea- 
son of préjudice and local influence he cannot hâve a fair trial in the 
state court. SeVeral points are urged in support of the motion to re- 
mand : (1) That the pétition for removal was not filed in apt time; (2) 
that there is no separable controversy in the case; (3) that the applica- 
tion for removal on the ground of local préjudice should hâve been to 
this court, and not to the state court, in which the suit was brought and 
pending. 

As to the first point, it appears that the summons was served on the 
défendant Wylie on the 28th of December, 1888, returnable on the first 
day of the next January terra, which was on the 7th of January, 1889, 
thus leaving 10 full days between the day of service and the return-day 
of the summons. The défendant Wylie appeared specially in the case, 
and moved to quash the service of the summons upon him. This mo- 
v.SSF.no.ll— 65 
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tion was argued, and on the 19th of January was overruled by the court. 
On the 6th of February, the, plaintiffs, by leave of court, amended the 
déclaration, and on the llth day of February the pétition for removal 
to this court was filed by 'Wylie, aiid the state court, on the filing of 
this pétition and the tender of a bond, approved the bond, and ordered 
the record.of the case to be sent to this court. 

By the third section of the act of March 3 , 1 887 , as oorrected by the aet 
of August 13, 1888, in regard to thejurisdiction of the fédéral courts and 
the removal of causes from the state courts thereto, it is provided that the 
application for removal must be njade at or before the time the défendant 
is by the laws of the state or the rules of the court required to plead to the 
plaintiffs' déclaration. It will beseen from the foregoing statementthat 
a plèa*was due froni the défendant Wylie immediately on the overruling 
of his motion to quash the service, as no further time was given him to 
plead to the merits of the case, and hence it might be properly said, I 
think, that as soon as his motion to quash was overruled, he was required, 
by the laws of the state and the rules of the court in which the case was 
pending, to plead to the déclaration instanter. Instead of doing so, he 
did nothing unlilthe llth of February, when this pétition was filed. 
I db îlot; "thirik the fact that the plaintifF did not take a default at the 
time he was entitled to do so operated to relieve the défendant Wylie 
from the necessity of interposing his motion to remove at once when the 
plea was due from him. The statute not only seems to be imperative 
by its letter that the application to remove must be made when the plea 
is due, but such from the course of législation seems to be the spirit of 
the latef législation of oongress ûpon the subject of the removal of causes. 
For illustration, if defendants^had not pleaded at ail to the déclaration 
during the return-term, and had; at the opeuing of the second term, 
made this application for a removal, I think there could be no doubt 
that' the application came too late; and, it seems to me, the application 
oonles equally too late when it is made after the time when the party is 
required by law or the rules of court to plead to the déclaration, whether 
th« plea bas been due six days or six months. Nor does the fact that 
the plaintiffs in this case amended the déclaration by leave of court be- 
fore the application to remove was filèd, take the case out of the opera- 
tioil of the rule which I bave stated, as about 18 days intervened, after 
the motion 'to quash was overruled , before the amendment was made, 
dùring ail which time défendants were in default. I am therefore of 
opinion that the application for remoVal was made at too late a day, 
and that the motion to remand might properly prevail for that reason 
aictee. i 

As to the point that there is not a separable cpntroversy shown in this 
case.- The authorities now settle the proposition that the right of re- 
moval is to be determined ùpoa the case made by the plaintifF in his 
déclaration. In Railroad Go. v. Me, 114 U. S. 55, 5 Sup. Ct. Rep. 737, 
the suprême court of the United States said : 

"Iii the présent case ail the défendants are sued jolntly and as joint con- 
tractors. ' There is more than oné'contract set out in the complaint, and there 
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is therefore mpre thanone cause of, action embraced in; the suit, but' ail the 
contracts are àllèged to be Joint, and binding on ail the défendants jointly and 
in the Same fîght. There is no pretense of a separatè causé of action in favor 
of the plaintifE and against the Louisville and Nashville Company alone. The 
answer of the company treats the several causes of action aliké and jaakes the 
satne défense to ail. For the purposes of the présent inquiry the case stands 
asit woqld if the complaint contained but a single cause of action. The 
claim of right to a removal is based entirely on the fact that the Louisyillè 
and Nashville Company, the petitioning défendant, has presented a separatè 
défense to the joint action by flling a separatè answer tendering separatè 
issues for ti'ial. This, it lias been frequently deeided, is not enough to intrbi 
duce a sbparate controversyànto the suit within the meaning of the statute^ 
ffyde V. liuble, [104 U. S. 407,] supra; Ayres v. Winwall, [5 Sup. Ct. Rep. 
90,] supra. Separatè answers by the several défendants sued on joint causes 
of action may présent différent questions for détermination, but they do not 
neeesaarily dlvide the suit into separatè controversies. A défendant has no 
right to say that an action shall be several which a plaintifiE elects to make 
joint. Smith v. Rines, 2 Sum. 348. A separatè défense may defeat a joint 
recovery, but it cannot deprive a plaintiff of his right to prosecute his own 
suit to final détermination in his own way. ïhe cause of action is the sub- 
ject-matter of the eontroversy, and that is for ail the purposes of the suit 
■whatever the plaintiff déclares it to be in his pleadings." 

And in Pirie v. Tvedt, 115 U. S, 41, 5 Sup. Ct. Rep. 1034, 1161, 
which was an action in tort, the suprême court said: 

"There is hère, according to the complaint, but a single cause of action, and 
that is the alleged malicious prosecution of the plaintifls by ail the défendants 
acting in concert. The cause of action is several as well as joint, and the 
plaintiffs might hâve sued each défendant separately, or ail jointly. It was 
for the plaintiffs to elect which course to pursue. They did elect to proceed 
against ail jointly, and to this the défendants are not permitted to object, 
The fact that a judgment in the action may be rendered against a part of the 
défendants only, does not dividéa joint action in tort into separatè parts any 
more tban it does a joint action on contract." 

And the rule announced in this case is reiterated ia Sloane v. Ânder- 
sm, 117 U. S. 275, 6 Sup. Ct. Rep. 730. In this case, the plaintiffs 
hâve charged ail the défendants with the tort complained of. It is pos- 
sible that the plaintiffs may not be able to maintain their action as 
against all^of the défendants hère, but that does not make a separable 
eontroversy in favor of any one of the défendants. The eontroversy in 
the case will be, and is, whether the défendants, or either of them, are 
guilty as eharged in the déclaration, and there is nothing, either in the 
déclaration or pleadings in this case tending to show that one is any less 
or more guilty than the other. The case, therefore, was not removable 
upon the ground that there was a separatè eontroversy in the case be- 
tween the plaintiffs and the défendant Wylie. 

As to the ground for removal on the allégation in the pétition of local 
influence ma. préjudice against the défendants. It was held by the 
learned circuit justice of this court in Malone v. BaUroad Go., 35 Fed. 
Rep. 625, that the application for removal of a cause from the state to 
the fédéral court on this ground must be made in the first instance to 
the fédéral court to which it is sought to remove the cause, and that,8uçh 
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fédéral court must find the existence of such préjudice and local influ- 
ence as a question of fact, before the case can be removed, and make the 
order in the United States circuit court for the remoyal of the case from 
the state court. Hence ail that appears in the pétition for removal upon 
the subject of préjudice àud local influence is mère surplusage in that 
pétition. This court alone can pass upon that question, and order the 
cause removed after the fact of the existence of préjudice and local in- 
fluence has been determined. The case is therefore remanded to the 
circuit court of Will county, and the same order will be made in the 
case of Young against the same défendants, and Howk against the same 
défendants, which were removed at the same time, and présent precisely 
the same questions which hâve been considered in this case. 



Am¥ V. Manning. 
(Œreuif Court, 8. D. Nm York. May 24, 1889.) 

L Rbuoyal op Causes— Pebjudigb oe Local INFLT)BlrcH^— Affidavit. 

Under act March 3, 1887, providing that on application for removal on the 
groundof préjudice or local influence, the existence of such préjudice or local 
influence must "be made tô appear to said circuit court," the affldavit for re- 
moval mnst set f orth facts and circumstances sufflcient to satisfy the court of 
the existence of the préjudice and local influence; and an affldavit stating 
merely afflaat'B belief or opinion that préjudice or local influence exists is not 
sufflcient. 

8. Same— Remand to State Couet. 

When a pétition for removal has been granted on such insufflclent affldavit, 
on motion "to remand to the state court the circuit court will reconsider the 
sufflciency of the affldavit, and remand the case if not satisfled of the e^st- 
ence of préjudice or local influence. 

On Motion to Remand. 

Théodore F. H. Meyer, for plaintiff. 

WiUiam J. V^eldon, for défendant. 

Wallace, J. This is a motion by the plaintiff to remand this action 
to the suprême court of the state of New York, whence it was removed 
upona pétition and affidavit presented to this court by défendant, 'stating 
that from préjudice or local influence he would not be able to obtain jus- 
tice in the state court, and setting forth the facts and circumstances re- 
lied upon to make this appear. The action is brought upon a judgment 
recovered by the plaintiff against the défendant in the superior court of 
the commonwealth of Massachusetts. 

The only issue triable under the pleadings is whether that court had 
juiisdiction to rehder the judgment; Hampton v. McConnel, 3 Wheat. 
234; Christmaay. RusseU, 5 Wall. 290. It is doubtful whether the facts 
Bet forth in thé affidavits accompanyîng the pétition of the défendants 
make out à prima fade case; but, aftet hearing the affidavits submitted 
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for the plaintiff on the présent motion, I am impressed that one object 
in removing the cause was to delay the trial. However this may be, 
and assuming that the défendant is really apprehensive that he can- 
not obtain justice in the state court, I ara satisfied that there are no 
just grounds for the removal. It is insisted for the défendant that 
the court is concluded by the averment in his affidavit "that from préj- 
udice or local influence he will not be able to obtain justice in such 
state court," and, if this is not so, that, the sufliciency of the affidavit 
having been passed upon by the circuit court when the pétition was al- 
lowed, that action is final, and cannot be reconsidered upon a motion 
by the plaintiff to remand the suit. The act of March 3, 1887; has ma- 
terially chaoged the provisions of section 639 of the Revised Statu tes j 
so that the condition of removal is no longer the filing an affidavit stating 
that the removing party "has reason to believe and does believe" that 
from préjudice or local influence he will not be able to obtain justice in 
the state court, but the existence of such préjudice or local influence 
must now "be made to appear to said circuit court." Under section 639, 
either a plaintifi' or défendant who was willing to make an affidavit of 
his Personal belief upon a matter of opinion could remove the cause; 
consequently it was quite immaterial whether his belief was well founded 
or not, and therefore he was not required to set forth the grounds of his 
belief, or the facts or reasons for it, and the adverse party could not con- 
trovert the truth of the statement. This was a very différent condition 
from the one in the act of 1887, which allows a removal to a défendant 
only when it is made to appear to the court that the requisite state of 
facts exists. The language of the présent act in substance requires satis- 
factory proof to be made of the existence of hostile préjudice or influence. 
Opinions of parties or witnesses are not satisfactory, or even compétent, 
évidence, when addressed to facts which are not peculiarly within the 
province of experts. Consequently an affidavit containing mère opinion, 
even though in the form of a positive statement, is not sufficient; but thé 
facts and circumstances which justify a judicial conclusion that the requi- 
site case exists must be set forth. The présent act substitutes the judg- 
ment of the court for the judgment of the removing party, and makes 
that a traversable issue which before was left wholly to the conscience of 
the affiant. This is not an issue to be tried on a plea to the jurisdiction. 
It isto be determined by the court, and, primarily, when the pétition 
and affidavit for removal are presented. It may be reconsidered upon a 
motion to remand; and, if such a motion is made, and the court is sat- 
isfied by further argument, or by controverting affidavits, that the péti- 
tion ought not to hâve been allowed, it has the same power to vacate the 
aUowance that it has to vacate any interlocutory order made ex parte, 
which has been improvidently or improperly granted. The décisions in 
the Fifth, Sixth, and Ninth circuits, to the effect that the défendant is 
not required to state the facts and circumstances that make the existence 
of préjudice or local influence appear, and sufficiently compiles with the 
terms of the act by stating his own conclusion in the words of the statnte, 
hâve not beén overlooked. Thèse décisions, however, are oppœed to others 
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made ia theSetenth and Eigbth circuits, and to my own décision in 
March, 1888, in the oase oî Dmnisan v. Broiim, ante, 535, where ail the 
questiohs nbw involved were considered, and' were ruled against the con- 
tention of the: défendant. In the présent case an application was made 
to Judge Làcombé for an allowance of the pétition for removal, and he 
decided that an affidavit of the défendant, mereiy foUowing the language 
of the statute, without giving any facts or circurnstances to show the ex- 
istence of préjudice or local influence, was insufficient. , The conclusion 
is reached that the aflSdavit must set forth the necessary facts and cir- 
cumstancea to satisfy the court of the existence of such préjudice or lo- 
cal influence in^the state court as will preclude the removing party frona 
obtaining justice there; that the removing party cannot conclude his ad- 
versary by his statements in this regard; and that the court has the 
power to remand the suit, and that it is its duty to do so when satisfied 
by opposing affidavits that the case made for the défendant is not an 
honest one. The motion to remand is granted. 



Bacon et al. v. Felt et d. 
{Oîreuit Court, JV. D. lowa, W. D. May 25, 1889.) 

1. Rbmovai dp Causes— QoiETiNa Title— Separablb Contboverst. 

A bill to quiet titlerequiring each of several défendants to set up any claîm 
or right he may hâve, or be forever barr«d from so doing, and seeking an ac- 
counting for rents and profits, does not présent a single controversy, and the 
fact that it çontains, under the provisions of a state statute, an averment that 
défendants malîe some claim under a certain administrator's deed does not 
limit the issues to that single source of title. 

8. Sahb. 

A pétition for removal, filed by a railroad company, one of the défendants, 
averring that petitioner was a corporation created under the laws of Wiscon- 
sin; that complainants were citizens of Massachusetts; that the other défend- 
ants were citizens of states other than Massachusetts; that petitioner was the 
sole owner of a part of the land'in dispute, and was In sole possession there- 
of ; and that none of the other défendants had or claimed any interest there- 
in, — shows a separable controversy between complainants and the petitioner, 
and entitles the latter to a removal. 

8. Samb— Rbmand to State Codîit. 

Dismissal of the suit as to the railroad company, and striking from the bill 
ail portions asking an accounting with the défendants separately for rents 
and profits do not entitle complainants to a remand, as the controversy is 
still wlthln the jurisdiction of the court, the parties being citizens of différ- 
ent States. 

4. Samb— Bqtiity— Adéquate Remëdt at Law. 

Nor will the cause be remanded on the ground that there is ample remedy 
at law and the suit was brought in equity, as the averments being that com- 
plainants are owners of an undivided two-thirds and that défendants are in 
possession of the whole tract, a suit in equity was necessary; also, if this 
were not so, the cause being brought properly in equity under the state stat- 
ute, the pleadings could be reformed and the cause transformed into an ac- 
tion at law; and again, if this were not allowed, the bill would be dismissed 
rather than the cause remanded. 
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Bill to Quiet Title. Motion to remand. 
Hubbard, Spaulding & Taylor, for complainants. 
0. J. Taylor and H. H. Mdd, for Chicago, Milwaukee & St. Paul 
Railway Company. 

Marks & MmM and Lawrence & Burd, for Felt and others. 

Shibas, J. The complainants as heirs at law of M. W. Bacon, de- 
ceased, brought this suit in the district court of Woodbury county, 
lowa, for the purpose of quieting their title to certain realty situated in 
Woodbury county. In the amended bill filed the complainants averred 
tbat in August, 1856, Moses W. Bacon died intestate seised in fee of 
the realty in question, leaving the complainants his heirs at law, where- 
by they became seised in fee of two-thirds of said realty; that the de- 
fendants make some claim adverse to the title and estate of complain- 
ants and are now in possession of said realty; that said défendants claim 
title under a certain pretended administrator's deed executed by one 
Horace C. Bacon, as administrator of the estate of Moses W. Bacon; to one 
Luther C. Cole, by virtue of an order of the county court of Woodbury 
county, lowa, made on the 15th day of December, 1858: that said 
order and deed based thereon are void, for reasons set forth in the bill. 
The bill concludes with a prayerthat plaintiffs' title be established; that 
the défendants be barred from asserting any title or claim adverse to 
plaintiffs; that the défendants be required to account for the rents and 
profits by them received respectively; and for other and further relief. 
To this bill the Chicago, Milwaukee & St. Paul Railway Company, with 
others, was made a party défendant, and at a proper time the company 
filed a pétition and bond for the removal of the cause into the fédéral 
court averring in the pétition that the company was a corporation cre- 
ated under the laws of the state of Wisconsin; that the complainants, 
wheu the suit was brought and ever since, were citizens of Massachusetts, 
and the other défendants were and continue to be citizens of states other 
than Massachusetts; that the petitioner was the sole owner of a part of 
the realty in dispute, and was in sole possession thereof; and that none 
of the other défendants had or claimed any interest therein, and that 
the value thereof exceeded $2,000, and upon the ground of the suit in- 
volving a separable controversy between complainants and the railway 
company, a removal thereof was prayed. Upon the filing of the tran- 
script in this court, a motion was made to remand the cause, on the 
ground that it was not removable, and this court was without jurisdic- 
tion. In support of the motion, reliance was had upon the cases of 
Railroad Go. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735; Pirie v. Tvedt, 
115 U. S. 41, 5 Sup. Ct. Rep. 1034, 1161, and other cases based thereon, 
wherein the suprême court holds that'where a cause of action, whether 
on contract or in tort, is joint or joint and several, and is declared on 
jointly, the défendants cannot, by pleading separately or averring separ- 
ate défenses, make the cause of action separable into distinct contro- 
versies within the meaning of the removal act. 

The présent case does not come within the principle of thèse décisions. 
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The bill to quiet title was not ûleâ, to settle a single controversy. It 
was filed for the purpose of adjudicating any and ail adverse titles held 
by the défendants and each of them. It calls upon the défendants and 
each of them to set up every elaim or source of rigbt or title held by 
them. The fact that;the bill, under the provisions of the state statute, 
contains an averment that défendants make some elaim under the ad- 
ministrator's deed to Luther C. Cole does not limit the issues to that 
single sûHarce of title. If any of the défendants hold or elaim any title or 
right, no matter what its source or foundation, to any portion of the 
property, it must be set up in défense, or the decree wili bar the right 
to hereafter rely upon it. Thus, in response to the bill as filed, some 
of the défendants may rely upon a title derived through the adminis- 
trator's deed to Uole and possession based thereon; others may plead a 
title derived from the swamp land act ; others, a title based upon a rail- 
road grant from the United States; others, a title derived from Moses W. 
Bacon during his life-time; others, a title based upon valid sales of the 
land for delinquent taxes; and, finally, the railway company might set 
up a right to an easement in the premises based upon the exercise of the 
power of emineiït domain in obtaining the right of way over the prem- 
ises. The bill, therefore, does not présent a single controversy within 
the rule given in the cases above cited, but on the contrary it requires 
eâch défendant to set up any claîm or right he may hâve, or be forever 
barred from so doing, and is therefore framed for the purpose of includ- 
ing in one suit as many separable controversies as the défendants may 
be able to assert. The pétition for removal shows that the railway com- 
pany claims title to a portion of the realty; that it is the sole owner 
thereof ; and that none of the other défendants are interested therein, 
nor are they in possession thereof. Upon the face of the record, there- 
fore, it appears that the railway company bas a separable controversy 
with complainants. The company claims title to a portion only of the 
premises, and does not assert any elaim to any other part of the prop- 
erty, A decree barring the rights of the other défendants in the portion 
of the property not claimed by the railway company would not settle 
the controversy between the company and complainants, nor would a 
decree settling the controversy between the latter détermine the rights 
o;f the other défendants in the realty not claimed by* the company. A 
separable controversy, therefore, existing between complainants and the 
company, the latter had the right to remove the suit into this court, and 
the motion to remand must be overruled. 



ON SECOND APPLICATION. 



Shiras, J. Upon the announcement of the ruling npon the motion 
to remand, the complainants dismissed the suit as to the Chicago, Mil- 
waukee & St. Paul Railway Company, and also struck from the bill ail 
portions thereof asking an aocounting with the défendants separately for 
the rents and profits of the realty, and thereupon complainants renewed 
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thë motion to remand upon the ground of want of jurisdiction, eitiiig in 
support thereof the case of Transportation Co. v. Seeligson, 122 U. S. 
619, 7 Sup. et. Rep. 1261. In that cause it appeared that Seeligson, 
a citizen of Texas, sued the Texas Transportation Company, A. C. Hutch- 
inson, and others, ail citizens of Texas, in the circuit court of Harris 
county, Texas, and subsequently made C. P. Huntington, a citizen of 
New York, a party défendant. The latter removed the cause into the 
fédéral court, on the ground that there was iuvolved a separable contro- 
versy between himself and complainant. In the United States circuit 
court Seeligson dismissed the bill as to Huntington, and then moved to 
remand the case, which motion the court granted, and on appeal the 
suprême court affirmed the ruling, holding that under the act of 1875 it 
was the duty of the court to remand the case at any tirae when it ap- 
peared that "the suit did not really and substautially involve a dispute 
or controversy properly within its jurisdiction." It will be noticed that 
in that cause, after the dismissal of the bill as to Huntington, the con- 
troversy left pending was between citizens of the same state, of which 
the United States court could not, under any circumstances hâve taken 
jurisdiction. In the case at bar, by the action of the railway company 
in removing the cause the entire suit was rightfully bïought into this 
court and jurisdiction over the same attached. When the bill was dis- 
missed as to the railway company, the controversy left pending was be- 
tween complainants, citizens of Massachusetts, and défendants, who are 
citizens of lowa and states other than Massachusetts. The remaining 
controversy is between citizens of différent states of which the circuit 
court would hâve jurisdiction, had the suit been originally filed in this 
court. It is not true therefore, as it was in the Seeligson Case, that the 
suit after the dismissal as to the removing défendant does not involve a 
controversy properly within the jurisdiction of the United States court ; 
and unless it appears that the remaining controversy is not within the 
jurisdiction of the court, the jurisdiction having once rightluUy attached, 
will continue. 

It is also urged against the jurisdiction of the court that the suit was 
brought in equity, but that there is a complète remedy atlaw,-and there- 
fore it should be remanded. Under the provisions of the state statute, 
the suit was properly brought in equity, notwithstanding the fact that it 
is averred that the défendants are in possession. Upon the removal of 
such a cause into this court, if under the rules governing this court the 
case should be proceeded in at law instead of in equity the parties are 
accorded leave to reform the pleadings and transform the cause into an 
action at law. Was this not so, it would not be a ground for remand- 
ing the cause to the state court, but would be ground for dismissing 
complainants' bill, a resuit which would hardly be satisfactory to the 
parties now questionihg the jurisdiction of the court. But it does not 
appear in this case that it is one not cognizable in a court of equity. 
The averments of the bill are to the efFect that the complainants are the 
owners of the undivided two-thirds of the realty, and that the défend- 
ants are in the possession of the entire property. An action of eject- 
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ment, ther^fore, would hot lie in the premises, and a proceeding in 
equity is plearly necessary to settle the rights of the parties. The mo- 
tion toremand is overruled. 



CoNKiiiN «* aï. ». Weheman, 
(Circuit Court, K D. lowa, W. D, June 14, 1889.) 

1. EQmTT— TjAChes— RESTBAiiriNa Actions at La-w. 

Eqility caù restrain actions in ejectment on the grdund thiittbe plaintiff 
tbeieiin 18 estopped by lâches from maintainin^ such actions, and à complaint 
which seeks to restrain such actions, and to quiet complainant's title, is good 
against a demùrrer to the whole blll. 

â. Samk^Wkits— Service— Nok-Residents. " 

An .attachment was issued in lowa in a suit against W., and levied on rëaltj 
therèin, the nçtice being servedpersonally on W. in Wisconsin. Judgmeat 
was eùïered by default against W., and the property ordéred sold. In 1863 
mé a^tàchment plaintlff oronght an action to set aside à conveyance of the 
landby;W.to P., asmadein fraud of his rights, and notice was served on 
.. défendants personally in Wisconsin. A decree was entered subjecting the 
lànd tQ thé exécution in the attaohment proceedings. JET^^that, -while the 
pèrsoiial service may not bave bëeh sùfflcient to authorize à iiersonal judg- 
ment against. F., it notifled him thatproceedings were being'taken to subject 
the lând,to sale as the property of W., and that he^ having rema,ined inactive 
for 25 yéars, and f ailed to perf omi any of the duties of an owner, sucb as list- 
ing the' property, add paying taïes, was estopped to maintâin ejectment for 
theland, ; i 

In Equity. Bill to quiet title and enjoin actions in egeçtment. On 
demùrrer tobill, 

.B. 0. Herrids, W. L. Joy, and Warren Wcdker, for complainants. 
, J. W. SvM&nd Chas. A. OZarfe,, for défendant. 

Shibas, J. The défendant herein, Frederick Wehrman, brought sev- 
eral actions in ejectment on the law-side of the court against the several 
complaiqants.hçrein, claiming to be the owner of and entitled to the pos- 
session of certain realty situated in O'Brien county, lowa. ; Thereupon 
the complainantft filed a bill in equity, asking that the actions a,t law be 
sfayed until the hearing upon the; bill, and setting fortl^ various matters 
Vipon which, équitable relief is sought. , To this bill a demùrrer was filed, 
and the questions thereby presented hâve been very ably argued by 
•cpunsel. FroDî the allégations of the bill it appears that on the Ist day 
of December, 1859, one Adolph Wehrman, the father of défendant, re- 
çeived^ patent from the United States, covering the land in question, 
and on the 17th day of December, 1859, he executed a conveyance of 
;Some 2,060, acres to the défendant, which conveyance was placed upon 
record. .Qnthe.l^th day of January, 1861, thefirm of Greeley^ Gale 
,<fe Cq, OfWftmçnced an actioii in the district court of O'Brien county, lowa, 
against JVdolphtWehrman, based upon a judgmentoblained in the circuit 
court of Piçrce eounty, Wis., for the sum of $1,940.30, and dated May 
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12, 1860-, an'd which in tum was based upon the notes of said Adolph 
Wehrman, executed prior to December, 1859. The said Adolph Wehr- 
man being a non-resident of lowa, a writ of attachment was issued in the 
suit brought in the district coutt of O'Brien county, and was levied upon 
the realty in question, notice of the peiîdency of the action being served 
upon Wehrman personally in Pierce county, Wis. Upon application of 
plaintiffs in the attachment suit, the same was removed to Woodbury 
county , and at the September term ,1861, of the district court of the latter 
named county a judgment by default was entered against Adolph Wehr- 
man, and the property attached was ordered to be sold in satisfaction of 
the judgment. At the June term, 1862, of the district court of O'Brien 
county the plaintiffs in said attachment proceedings tiled a pétition in 
equity against the said Adolph Wehrman and Frederick Wehrman, setting 
forth the prior proceedings, the rendition of the judgment in the attach- 
ment case, and averring that the conveyance of the land from Adolph to 
Frederick was fraudulent and void as against creditors, being made with- 
out considération, and for the purpose of defeating the collection of the 
debtdue said firm of Greeley, Gale & Go., and prayingthat suchobnvey- 
ance be set aside and annulled, and the realty be decreed to be subject to 
the lien of the judgmentin the attachment suit. Notice of this proceeding 
in equity was served personally upon each of the Wehrmans in the state 
of Wisconsin in accordanœ with the provisions of the lowa statute, and 
at said June term, 1862, a decree by default was entered declaring the 
conveyance to Frederick Wehrman to be void, and that the realty was 
subject to sale andersaid exécution issued in the attachment case against 
Adolph Wehrman. In pursuance of.this decree the land was sold upon 
the exécution, and purchased by Carlos S. Greeley. On the Slst day of 
December, 1864, a sheriff's deed was executed to the purchaser, and 
duly recorded. 

It is also averred that the land in question was subject to taxation 
for the years 1868 and 1859:; that Wehrman neglected to pay the taxes; 
that the lands were soy for the delinquent taxes assessed thereon in 
Woodbury county, to which O'Brien county was then attached, the sale 
taking place in O'Brien county on the 22d day of December, 1860; 
that the same were sold to C. C. Orr, to whom a tax-deed was executed 
on the 28th day of June, 1866, and recorded July 7, 1866; that on the 
6th day of May, 1871 j the said Orr executed to said Carlos S. Greeley 
a quitclaim deed of said realty; that the présent complainants xjlaim 
title under said Greeley, the several conveyances thereof being set forth 
in the bill; that complainants hâve since the purchase of the land for 
value in 1881, 1882, and 1884, been in the open and notorious posses- 
sion of the realty, putting the same under cultivation, and erecting 
thereon substantial buildings, and making other vaiuable improvements; 
that when the sale of the realty was had to said Greeley the lands were 
whoUy unimproved, and of Httle value; that the said Adolph Wehrman, 
by the satisfaction of the judgment against him, received the fair value 
of the Içûds aj that time; that by the improvements since put upbn the 
same the value thereof has been greatlyincreased; that neither Adolph 
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nor Frederick Wehrman hâve ever paid any taxes upon said lands, but 
that the same from the date of the entry thereof in 1859 to the présent 
time hâve been paid by complainants, or those under whom they claim 
title; thàt although said Frederick Wehfman had actual notice of the 
proceedings afïecting said realty and the title thereof, he never sought 
to set the same aside, nor did he make claim to the land, nor did he 
perform any of the duties nor assert any of the rights of an owner of 
such realty, and for 27 years allowed the lands to remain without as- 
serting any interest therein, and that he is by his own lâches equitably 
estopped from asserting any informalities or objections in and to the 
several proceedings under which complainants claim title, or from as- 
serting a claim to the realty. . In support of the demurrer it is urged 
that upon the face of the bill and the exhibits made part thereof it 
appears that the writ of attachment iss'ued in the action against Adolph 
Wehrman was void for want of a proper seal; that the judgment en- 
tered in the case is in form in peraonam, and therefore void, because the 
court had no jurisdiction of the person of défendant, the original notice 
baving been served without the territorial jUrisdiction of thé court; that 
if.the judgment isheld tô be in rem it is void because the attachment 
was void for want of a seal, and therefore the court had not obtained 
légal jurisdietion over the properly; that the decree in the équitable 
proceedings against Adolph and Frederick Wehrman is of no validity, 
because the parties were non-residents of lowa, did not appear in the 
suit, and the original notice therein was served upon défendant in Wis- 
eonsin; that the Orr tax-title is void because made in O'Brien county 
by the officers thereof, who were without authority to make sale of the 
property; that the équitable estoppel relied upon cannot be made the 
basis for. an. affirmative decree restraining further proceedings in the law 
actions; that an équitable estoppel is only available as a défense; that 
an équitable estoppel cannot be predicated on the facts alleged in the 
bill, because when the expenditures for taxes and improvements were 
Hiade the complainants knew, or could haveknawn from the record, the 
condition of the title and were charged with the knowledge of the ad- 
verse claims, of the défendant; that mère silence and inaction on part of 
défendant would not constitute fraud, actual or constructive, on his part, 
and that défendant is not chargeable with lâches defeating his right to 
proceed by ejectment to obtain possession of the realty. If it be ad- 
mifcted that the proceedings in attachment did not for any reason ripen 
irtto à valid légal title, so that the complainants could not at law show a 
good title tothe land, then the question arises whether the facts are such 
as to ;Constitute an estoppel upon Frederick Wehrman in favor of com- 
plainants.; . Açcording to the averments of the bill he knew in» 1862 
that Greeley, Gale & Co. were seeking to subject the- realty to the pay- 
ment of thèir claims, and had brought a bill in equity to hâve declared 
yoid:the con voyance to h imself. While service of the notice in such 
prooeedingin the state of Wisconsin may not hâve conferred jurisdiction 
uponthelowa court to render a personal judgmentthereon, binding upon' 
said,W.6hEœan, nevertheless it notified him that proceedings Werein lact 



CONKLIN V. WKHKMAN. 877 

beîng taken for the purpose of subjecting the land to sale as the properly of 
Adolph Wehrman. With this knowledge he remained whoUy silent and 
inactive from that date until the bringing of the actions in ejectment, — a 
period of over 25 years. During this period of time he never asserted title 
to the realty r -id never performed or sought to perform any of the duties of 
an owner thereof. Urider the statu tes of lowa it is made the duty of owners 
of realty in the state to see that the same is properly àssessed, and to pay 
the taxes thereon. Code lowa, § 862. According to the averments of the 
bill Wehrman never paid any of the taxes on the land, nor did he ever see 
to it that the lands were listed in his name as owner, and properly as- 
sessed. Had Wehrman, instead of bringing an action in ejectment, filed 
a bill in equity to remove the clouds upon and quiet the title of the 
realty, is it not clear beyond ail question that a court of equity would 
bave refused to aid him on the ground of lâches? Can a person take a 
titie to land, place the same on record, and then for 25 years stand by, 
knowing that others are asserting rights to the same, and then expect 
a court of equity to aid him in clearing up the title, and restqre the 
land to him, when he whoUy fails to explain the long delay on bis 
part? It is not necessary to cite authorities in support of the proposi- 
tion that under such circumstances a court of equity would refuse its 
aid, and, by dismissing the bUl, would practically affirm the title of the 
parties in possession. It is, however, nrged that, while a court of equity 
might refuse its aid when its jurisdiction was invoked by the one guilty 
of lâches, it cannot grant a decree restraining the actions at law at the 
suit of the parties claiming the benefit of the estoppel. ^ In éffect what 
is sought to be done is to make available against the légal claim of Fred- 
erick Wehrman the défense based upon his lâches and conduct. The 
bill in equity is filed as a means for defending against the law actions. 
The equities and rights of the parties grow out of the facts in exist- 
ence when the actions in ejectment were brought, and not out of thé 
mère form of the proceedings. Counsel for défendant admits that the 
bill filed shows ground of jurisdiction in the court of equity. Jurisdic- 
tion existing, is not thé court justified in entering such a decree as 
the equities of the case demand? If the facts are such that, if Wehrman 
was complainant, the court would refuse a decree in his favor on acçount 
of lâches and an estoppel based upon his conduct, may not the court 
grant a decree against him whenhe is a défendant? Complainants seek 
by the bill filed, not only to make a défense to the actions in ejectment, 
but also to obtain a decree quieting the title in them. If the actions in 
ejectment should be dismissed by the plaintiff therein, that would ren- 
der unnecessary the further proseculion of the bill in equity, so far as it 
seeks to restrain the prosecutiou of those actions, but it would still re- 
main as a bill to quiet the title, and, upon the final hearing, if it should 
appear that complainants were entitled to a decree quieting the title in 
them, certainly the court would bave the power to grant it. Such a de- 
cree would bar any actions in ejectment that might be aftetrwards 
brought, and, if the court can by its decree bar actions hereafter brought, 
it can restrain the further prosecution, of actions now peading. «The 
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demurrer îs to the entire bill. Nô mattèr how well taken the objections 
may be to. spécifie portions of tbe bill the demurrer cannot be sus- 
tained if thw bill as a wbole shows ground for relief. It is therefor^ o ver- 
rul^d. 



CoKNWALL r. Davis. 

WaEeleb V. Same. 

• ■ iOireuit Court. 8. D. New York, June 10, 1889.) 

i. ÉSTOPPBL— In Pais— To Dbnt Valtditt of Judsmbnt. 

Subséquent to défendant'» adjudication as a bankrupt, coraplalnant, own- 
ing a debt against him which esisted at the date of bis adjudication, aad 
■wbîch bad been proved in tbe bankruptcy proceedings, sued him on the debt 
in a State of which be was a non-resident, and, witHout personal service or 
othèr meàbs of èivihg the (tourt jurisdiction, obtained a.personal judgment 
againstbiim. Afterwardsdefendanipetitioned for a discharge in bankruptcy, 
which çomplainant opposed, and thereupon détendant petitioned the bank- 
ruptcy court thât complainant's proof s of debt be canceled because be had ob- 
tainèd a valid judgment, in which the debt was merged. The court so ruled, 
and canceled complainant's proofs of debt, and dismissed his opposition, in 
which ruling.he a{Bquiesced,,relying on defendant's ^çknowledgment of the 
validity of his judgment. Complàlnant flled tbis bill, alleging the above 
facts; also, tliat ne was desirous of bringing an action at law on said judg- 
ment' in j^notber: State, and tbat by the law of that State defendant's conduct 
subséquent to the rendition of the judgment cannot be pleaded. but that tha 
complalnt tnust allège either the facts showing jurisdiction in the court 
which rendered it, or that the judgment was duly entered; and praying that 
défendant be a^judged to be forever estopped to make the défense that the 
Judgment was void for want of jurisdiction. Held, that the bill made a proper 
caseforéquity jurisdiction; and that defendant's position in the bankruptcy 
proceedings estopped him to deny the validity of complainant's judgment. 

9. SAMB~-î;QOITT-~jy>BQUATB RbmBDT AT LAW. 

The, bill alsoprayed that défendant be adjudged to be estopped to assert 
that thé' judgment was barred by the discharge in bankruptcy. J/eld that, if 
défendant interposed such défense to the action at law, çomplainant coUld 
Show in that action the façts relied on to constitute the estoppel, and that 
therefore equity would not pass upon the question. 

In Equity On demurrer to bills. Suits to enj'oin défenses at law. 

Ans6nMâltby,{oTCompla,mants. 

Henry A. Root ani t. D. Kenneson, for défendant. 

Shipman, Ji In each of the above bilIs in equity the défendant has 
demurredtô the bill. The bills of complaint in the two suits présent 
■the saine questions, and the demurrers are upon the same grounds. It 
is therefofe oftly hecessary to state the facts which are alleged in one suit, 
t Tbe bill of ôomplaint in the GornwaU Case allèges the foUowing facts: 
On AUgukt 26, 1869, at San Francisco, Cal., the défendant, Davis, made 
his five promissovy notes in writing, for value, to the order of P. B. 
Gomwaîii and delivered the same to him, ail of which Were time notes, 
anSouritiDg in ail to $13,788.70, of which only thé sum of $1,407.43 
has ever beén; paid. On, September 11, 1869, défendant filed in the 
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United States district court for the district of California, in tankfuptçy, 
his pétition to be adjudged a volqntary bankrupt, and was adjudged a 
bankrupt on September 30, 1S69. The debtsdue from the défendait 
to said Cornwall, as evidenced by said promissory notes, were duly 
proved in said bankraptcy proceedings. The défendant filed his péti- 
tion for a discharge on December 23, 1875. Upon a pétition of said 
Cornwall on July 30, 1872, said district court granted him leave to sue 
défendant upon said notes. The pétition, which is a part of the bill, 
alleged, among other things, that Davis was then reputed to réside in 
the State of New York. Pursuant to said order, in August, 1872, he 
began an action upon said notes against said , défendant in the district 
court of the Fifteenth judicial district of the state of California, by pub- 
lication of summons therein, under the laws of the state of California, and 
without Personal service of the summons upon said défendant. Thereafter, 
and on December 18, 1872,, said Cornwall, without personal service pf 
summons upon said Davis, and without his appçarance in said action 1^ 
attorney or in person, and without his answering or demurring to the 
complaint therein, and without any proceedings by attachment, qx in 
rejm, therein, obtained a judgment against Davis in said court, adjudging 
that he recover $17,043.64 with interest thereon. On December 23, 
1875, Davis filed in said bankruptcy proceedings a pétition for his dis- 
charge in bankruptcy, , and on or about February 23, 1876, said Corn- 
wall filed in said proceedings spécifications of opposition thpreto. On 
March 18, 1876, Davis filed in said bankrùptey proceedings ^s péti- 
tion an4 notice of motion for an order canceling said Cornwall's proof of 
debt, and di^missing the said spécification^ of opposition, because the 
said Cornwall on or about July 26, 1872, ^ndafter he ha4 proved his 
debt against the said estate, obtained an order from the bankrùptey 
court, granting him leave to commence any action or actions at law or 
suitgj i» equity against the said Davis. That on or about August 2, 
1872, the said Cornwall conjmenced the above-mentioned action ibr: the 
same cause of action on which he had proved his debt in the sai4, bank- 
ruptcy proceedings, and obtained judgment in his favor and against the 
said Erwin Davis, which said judgment w^s in full force. That said 
motion came on to be heard before said court, July 20, 1876, and aijgu- 
ment w^s made by counsel for both Cornwall and Davis upon said péti- 
tion,, no^ce of motioïi, and spécifications of opposition to the bankrupt's 
discharge, and it was theii and there claimed, declared, and admitted, 
and assurance was made in ppen court, by counsel duly authorized 
thereto, forahd in behalf of said défendant, that the original debts of 
said Davis, due to the sai,â. Cornwall, and proved in said bankruptcy 
proceedings, had merged in said judgment obtained December 18, 1872, 
and thereby became a new debt, created since the adjudication of said 
Davis as a bankrupt. That sadd judguient was, subsisting, valid, and 
enibrceabie, and that said judgment debt wpuld hot be barred or dis- 
çharged, or in any wise afteçted, by the discharge in said bankrùptey 
proceediligs of said Davis, but woi^ld rem^in standing of record, and 
valid; and f^rther, that Cornwall hadt, Ijyreasonof such factSj ftp staod- 
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ing, and was not interested in such bankruptcy proceedings, and was 
not, therefore, a party compétent to oppose the discharge of said bank- 
rupt. On October 31, 1876, an ordet was made in said bankruptcy 
proceedings that ail proofs of debt theretofore inade and filed in said 
court by Cornwall against the estate of Davis be canceled, and that 
the spécifications of opposition theretofore filed by said Cornwall be 
distnisged and set aside, That said order of October 31, 1876, was 
based upon and made by reason of the said claims and représentations 
of counsel for said défendant Davis. That Cornwall relied upon and 
accepted as true and binding said claims and représentations of said 
Davis that Said judgment was valid and binding on him, the said Davis, 
and that the same would not be barred by a discharge in bankruptcy Of 
said Davis, and was thereby induced to accept as binding and correct in 
law the said order of the said United States court, and by reason of 
said admissions and représentations was induced to accept, and did ao- 
Cept, the order, and did not appeal therefrom. Davis thereafter ob- 
tained his final discharge in bankruptcy in said proceedings, and Corn- 
wall never, after October 31, 1876, made any opposition to said Davis' 
pétition for his discharge in bankruptcy. Said jàdgment of December 
18, 1872, is still standing of record in said court, and is in equity of 
full and binding force, and valid by reason of said facts, and the whole 
amount thereof remains due to Cornwall from Davis. Cornwall claims 
upon àll the premises that the défendant is forever éstopped from settirig 
up against him, concerhing said judgment of December 18, 1872, that 
the debts proved in bankruptcy as aforesaid were not merged in said 
judgment; that it is not valid; that it does not constitute a new debt 
which is unaffected by said Davis' said final disciiai-ge in bankruptcy, 
and that said discharge is a bar to any such suit upon said judgment. 
' Heretofore, in various courts, in sundry actions upon said judgment 
between said Davis and Cornwall, and whièh wêre discontinued or ter- 
miriated without préjudice to Cornwall, said Davis bas claimed and éet 
up, and still claims and sets ûp, that said judgment of December 18, 
1872, is void because of the lack of jurisdictiou of the court wherein it 
was entered, for the reason that said Davis was not personally served 
:with process, did not appear in the action in any manner, and that the 
action was not in rem or commenced by attachment; and furthet, that 
' hé has obtained a discharge in said bankruptcy proceedings whicb for- 
ever bars ail recovery upon said judgment, and such discontinuances 
were had because said Davis so claimed and set up. . That said Davis 
bas frequently threatened, and still threatens, and Cornwall has reason 
to believe will endeavor to defeat recovery upon said judgment in any 
action that may be brought thereon by Cornwall by setting up the same 
défense. The bill further allèges that Cornwall is about to commence 
an action at law upon said judgment of December 18, 1872, against 
Davis, to rècover the amount due thereon as aforesaid, in the state of 
New York, wherein Davis résides. That, as Cornwall is advised and be- 
liéves, uiider the law of the state of New York, where said action is to 
be broùght, in an action at law to recover the amount due upon such 
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judgment the facts subséquent to such judgœent as hereinbefore set forth 
and constituting the estoppel as herein claimed and insisted upon may 
not be pleaded in the plaintifF's complaint as or in aid of a cause of ac^ 
tion, but that such action must be brought upon such judgment alone, 
and that by the law of the state of New York it is necessary in an action 
at law upon such judgment to allège in the complaint either the facts 
showing the jurisdiction of tlio court in which the judgment was entered, 
or that the judgment was duly entered; and that, unless this be done, 
the complaint would be dismissed on demurrer. That Cornwall is un- 
able truthfuUy to allège in said complaint such jurisdictional facts, or 
that such judgment was duly entered, and that he is thus remediless in an 
action at law to maintain his rights undersuch judgment and under the 
facts hereinbefore set forth. AU of which acts, doings, and pretenses 
on the part of défendant since October 31, 1876, are contrary to equity 
and good conscience, and tend to the manifest wrong and injury of Corn- 
wall in the premises. The bill then prays that Davis be adjudged to be 
forever estopped from claiming the said défenses hereinbefore stated, and 
also prays for an injunction. To the bill of complaint the défendant bas 
demurred on the ground that the said complainant hath not such a case 
as entitles him in a court of equity to any relief. 

It is virtually conceded by thèse averments that no action can be sus- 
tained upon the California judgment if the lack of jurisdiction in the 
court which rendered it is permitted to be shown, or if its defects are not 
shown to hâve been subsequently waived by Davis. The biU allèges 
that by the law of New York, in an action in that state upon the judg- 
ment, it is necessary to allège either the facts showing the jurisdiction 
of the California court, or that the judgment was duly entered, and that 
the complainant is unable truthfuUy to allège in his complaint such ju- 
risdictional facts, or that the judgment was duly entered. The proceed- 
ings were taken, under the existing statutes of California, against a non- 
resident. Davis had been apparently domiciled in that state, or had 
been a résident therein, but had departed therefrom, and was reputed 
to réside in New York. He was not served with process, he did not ap- 
pear, and the proceeding did not affect him personally. Cooper v. 
Reynolds, 10 WaU. 308; Pmnayer v. Neff, 95 U. S. 714. The object of 
the bill is to enjoin Davis against setting up either the iuvalidity of the 
judgment or his discharge from the debts which were provable against 
him in bankruptcy, upon the ground that an équitable estoppel exists 
which prevents him from asserting either of thèse défenses. Différent 
considérations are applicable to the différent défenses, which will there- 
fore be considered separately. 

The judgment was entered in 1872. In 1875 Davis filed in the dis- 
trict court a pétition for his discharge in bankruptcy, and in 1876 Corn- 
waU filed spécifications of opposition thereto. Davis thereupon filed in 
said court his pétition, praying that Cornwall's proofs of debt might be 
canceled, and that his spécifications should be dismissed, because, aftèr 
the proofs of debt were filed, he had obtained judgment upon the same 
daims, which judgment stiU stood of record, and was in fuU force. 
v.38F.no.ll— 56 
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Davis founded his pétition upon the judgment, basedhis application for 
the affirmative action of the district court thereon, and asserted its valid- 
ité . It was his sole and successful weapon of attack upon Cornwall. 
The judgment being against him,he set it up in bar ôf Côrnwall's proofs 
of debt and spécifications of opposition to the discharge, and by that act 
he affirmed "the validity of the judgment against himself, and is eo in- 
stanti estopped to impeach it thereafterwards." Henderson v. Staniford, 
105 Mass. 604; Hughes v. Investment Go., 28 Fed. Rep.40; Railway Co. v. 
McCarthy, 96 U. S. 267. A party cannot successfuUy rely upon and af- 
firmatively set up a judgment as valid to defeat his adversary's claim, 
and subsequently attempt to rely upon its invalidity. Although it was 
invalid when rendered, he has, by his subséquent conduct, and "by ac- 
cepting the benefits which it conferred," given it validity, and it can no 
longer be considered, as against him, a void judgment. MiUs v. Hoffman, 
92 N. Y. 181. Is there necessity for resort to a court of equity to ob- 
tain the benefit of this estoppel ? It is now settled that the mère fact 
that an estoppelis what is caJled an " équitable estoppel " does not com- 
pel the party who relies upon it to resort to equity, but it may be used 
■with equal advàntage in a court of law, and that, "in order to justify a 
resort to a court of equity, it is necessary to showsome ground of equity 
other than the estoppel itself, whereby the party entitled to the benefit 
of it is prevented from makibg it available in a court of law." Dicker- 
son V. Cdgrove, 100 U. S. 578; Dr&cd v. Berney, 122 U. S. 241, 7 Sup. 
et. Rep. 1200'. The ground of equity in this part of the case is the 
averment which was once coneeded by the défendant, in argument, to 
betrue, and Which, therefore, I assume to bé true, that in an action at 
law upon a judgiiient in the state of New York it is necessary to allège 
in the complaint eithèr the facts showing the jurisdiotion of the court in 
which the judgment was ëntered, or that it was duly entered, and, un- 
less this is done, the complaint will be dismissed on demurrer. It thus 
appears that it is uncertain whether Cornwall could so frame his com- 
plaint as to be able to obtain a standing in a court of 1^, unless Davis 
should be prevented from taking advàntage of the defective jurisdiction 
of the California court, and that it is improbable that the plaintifl" could, 
at the outset of his case, avail himself of this estoppel so as to gain a 
foothold in court. It follows that a case is stated in that part of the 
bill which relates to the défense of the invalidity of the judgment which 
entitles the complainant to relief in a court of equity. Drexd v. Berney, 
swpra. \ : 

The remàining portion of the bill présents a différent question. The 
complainant contends that Davis is estopped from shifting his ground as 
to the effect of the judgment of December, 1872. His position in the 
pétition to the district court, in his argument, and in his successful ef- 
fort to obtain the order of October 30, 1876, was that the judgment cre- 
ated a new cause of action in which the pre-existing notes were merged; 
that neither judgment nor notes were provable; that the judgment would 
not be barred by the discharge in bankruptcy; and'that consequently 
Côrnwall's proofs should be canceled, and his spécifications of opposition 
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should be dismîgsed; ■whereas he now claims that the debt was the same 
before and after judgment, and that the discharge in bankruptcy is ef- 
fectuai against the judgment. The status of a debt which existed at the 
time of an adjudication in bankruptcy, but which was represented by a 
judgment entered against the bankrupt after the adjudication and before 
his discharge, was, at the date of the order of October 31, 1876, a mat- 
ter upon which the décisions were very contradictory. The subséquent 
décision of the suprême court in Boynton v. Bail, 121 U. S. 457, 7 Sup. 
et. Rep. 981, was against the theory of Davis' pétition and the opinion 
of the district court. The question is thus raised whether Davis can be 
now permitted to change his position as to the légal effect of the judg- 
ment, which, he insisted in 1876, would not be barred by his discharge, 
and now insists was barred thereby. He obtained the order of the dis- 
trict (iourtupon the old theory, and enjoyed the benefit of it, and now 
wishes to obtain the aid of the opposite and recently established theory. 
The question is not the same which bas just been considered. That in- 
volved the propriety of abandonihg his position in regard to the exist- 
ence of a judgment, whereas this relates to the propriety of his changing 
his position in regard to the légal effect of the judgment. The plaintiff 
says that the principles which govern the décision of the two questions 
are the same. I do not propose to décide this question, because I see no 
diflâculty in the plaintiff 's having the benefit of this alleged estoppel in 
his action at law. If Davis pleads his discharge in bankruptcy, it is 
Bubstantially conceded that the facts which constitute the estoppel can 
begiven in évidence by the plaintiff. RaUroad Co. v. Howard, lè.How. 
307. There is nothing outside the estoppel which prevents the plain- 
tiff from making it available in his action at law. Drexd v. Bemey, mpra. 
The demurrer is overruled, 



Abmstbonq v. Second Nat. Bank dp Springfield. 
{Bigtriet Court, S. D. Oliio, W. D. Jttay 20, 1889.) 

1. Bakes and Banking-i^Nationai. Banks— iPowERs. 

Under Rev> St. U. S. § 5190, proTiding that "the usual business of each na- 
tional banking association shall be transacted at an ofBce or bankins house 
located in the place specifled in Its organization certiflcate, " a national bank 
cannot make a valid contract for the cashing of checks upon it, at a différent 
place from that of its résidence, through the ageucy of another bank. 

2. Samk — Cebtipicate of Authokization. 

Whatever the ternis of such an arrangement, being made before the date of 
the drawee bank's certiflcate of autborization, it is învalid under Rev. 8t. U. 
S. § S136. providing that no banking association "shall transact any business 
except Buch as is incidental and necessarily preliminary to its organization, 
until it has been authorized by tbe comptroller of the currency to commence 
the business of banking. " 

At Law. Action for mouey had and received. 
J, W. WiOry, for plaintiff. , 
J. Warrm Keifer, îoi deîend&nt. 
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Sage, J. Plaintiff sues to recover for money had and received by 
' the défendant for his use, the sum of $3,841, being the proceeds of col- 
lections for account of the Fidelity National Bank with interest from 
June 21. 1887. The défense is that on the 20th of June, 1887, at its 
banking house at Springfield, Ohio, the défendant, without knowledge 
or notice of the insolvency, or impending insolvency of the Fidelity Na- 
tional Bank, cashed for the Champion Bar & Knife Company, of Spring- 
field, Ohio, its check on the Fidelity National Bank for $1,995, and at 
the same time and place cashed for the Champion Malléable Iron Com- 
pany, also of Springfield, its check on the Fidelity National Bank for 
$1,846; the aggregate of the two checks being the sum sued for in this 
action, the dra^ers being depositors in the Fidelity National Bank, and 
each then having to its crédit as such a sum at Jeast équivalent to said 
check drawn by it in favor of the défendant On the same day the de- 
fendant, in the usual course of business, indorsed said checks and for- 
warded them by mail ti> the Fidelity National Bank. They were re- 
ceived at the bank on the morning of the 21st of June, but the bank 
being insolvent, it had that morning, before the receipt of the said checks, 
closed its doors, ahd passed into the possession of United States officialsj 
duly authorized, who refused to crédit the défendant the amount of said 
checks, as the plaintiflF lias since refused and still refuses to do. It fur- 
ther appears in défense that on the 20th oî June the défendant was in- 
debted to the Fidelity National Bank on a collection account in à sum 
several thousand dollars in excess of the two checks above. referred to, 
and thafthe défendant has paid over to the plaintiff the amoïint in its 
hands standing- to the crédit of the said Fidelity National Bank at the 
time it went into insolvency, that is to say, the entire amount of said 
collections, less the amount aforesaid of saii two checks. The further 
statement of the défense, as it appears in the answer, is — 

"That, for a considérable period of time including the 20th day of June, 1887, 
there existed between the said two banks, by agreement, a mutual account as 
will appear by the bocks of each. ïhe défendant, in the usual course of 
business between the two banks, and as cnstomary between such'banks, and 
in pnrsuance of said agreement, made collections for and on account of the 
Fidelity National Bank, at its request, and- from time to Unie, with its con- 
sent, placed the proceeds of such collections to the cvedit of the Fidelity Na- 
tional Bank on its books, and the défendant also, in the usual course of busi- 
ness between said tvvo banks, and in pursiiauce of said agreement, and as cus- 
tomary between such banks, charged on its books, to the Fidelity National 
Bank, with its consent and against any crédits on its books, any and ail checks 
received and cashed by défendant, drawn by said two corporations and other 
parties,' on said i^idelity National Bank, and the balances were settled be- 
tween said national banks from time to time, interchangeably, whenever 
drawn on by the creditor bank, or by drafl whenever the creditor bank so 
directed. And the défendant avers that the two checks aforesaid were re- 
ceived, cash<^d,and credited in pursuance of the arrangement; agreement, and 
business custom aforesaid between said two banks, ànd in the due courâe of 
business between them." 

The averments of the answer as to the arrangement and usual course 
of businsss and custom between the two banks are' put in issue by the 
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reply. The certificate of authorization was issued to the Fidelity National 
Bank by the comptroUer of the currency on the 27 th of February, 1886, 
and the bank commenced business March 1, 1886. The directors and 
officers were elected February 9, 1886. Shortly after that date, and 
prior to the issuing of the certificate of authorization, Edward L. Harper, 
vice-président elect of the bank, made what is termed in the answer an 
agreement with the défendant bank by its président. It was a rather 
gênerai arrangement and understanding to the effect that the défendant 
bank should keep an account with the Fidelity, that it should cash at its 
banking house at Springfield checks there présent ed by Fidelity de- 
positors, résident at Springfield, and charge and hâve. crédit for them 
in account' with the Fidelity, and that it should make collections for 
the Fidelity, and remit balances from time to time, substantially as set 
up in the answer. When the witness who testified to this arrangement 
was asked what was the stipulation or understanding with référence to any 
check cashed by the défendant, the drawer having either no balance to 
his crédit in the Fidelity or a balance insufficient to meet the check, the 
answer was that no such case ever occurred; and so far as the testimony 
disclosed, no such case was provided for by the arrangement. After 
the Fidelity was authorized by the comptroUer of the currency to com- 
mence the business of banking, no express arrangement was made,, but 
the business was carried on between the two banks substantially in ac- 
cordance with the understanding as testified to; that is to say, the de- 
fendant chargea up checks to the Fidelity when it cashed them, and the 
Fidelity credited them when and as of the date it received them, no 
case arising which presented the question what should be donc when a 
check had been cashed by the défendant for a depositor who had not 
funds in the Fidelity Bank suflBcient to meet it. 

The difïiculties in the way of the défendant under its défense are to 
be found both in the facts and in the law. In the facts, inasmuch as 
upon the question which is vital to the défense, viz., Who shoUld bear 
"the loss if thé défendant cashed a check for which there was not sufficient 
fonds in the Fidelity? there is no stipulation or agreement. In the 
absence of a distinct understanding on this point, the charge against the 
Fidelity Bank and crédit to itseif by the défendant of the amount of the 
check cashed would be provisional merely, and subject to be corrected 
if the cheok was dishonored. The testimony relating to the custom be- 
tween the banks was not sufficient to establish any rule or practice to 
the contrary. The difficulty in law is twofold. The last clause of sec- 
tion 5136, Rev. St. U. S., which relates to the corporate powers of 
banking associations, provides that "no association shall transact any 
business except such as is incidental and necessarily preliminary to its 
organization, until it bas been authorized by the comptroUer of the 
currency to commence the business of banking." From this provision 
it results that the arrangemeiat, whatever it was, between Mr. Harper, as 
vice-président ôf the Fidelity Bank, and the défendant bank, made be- 
fore the date of the certificate of authorization, has no force and cannot 
be taken in to. account. . . , . . .. 
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If, now, we turn to section 5190, of the United States Revîsed Statutes, 
we find ifc enacted that "the UBual business of each national banking as- 
sociation shall be transacted at an office or banking bouse located in the 
place speciôed in its organization certificate." XJnder this section it 
certainly would not be compétent for a national bank to provide for the' 
cashing of checks upon it at any other place than at its office or banking 
bouse. Whatever risk there was in the defendant's business of cashing 
of checks upon the Fidelity devolved, therefore, necessarily upon the 
défendant, and hot upon the Fidelity. So far as the Fidelity was con- 
cerned, the checks were not cashed until they were preseuted and ac- 
cepted at its banking house. They were not so presented until the 
moming of the 21 st of June, after the bank had passed into the control 
of a government officer, and after insolvency of the bank had made it 
unlawful under section 6242, Rev. St., to either cash the checks on ac- 
connt of the défendant, or to give the défendant crédit for them. 

The questions which were argued with référence to the defendant's 
answer, treating it as a counterKiiaim, or regarding it in the nature of a 
counter-claim, are covered, in the opidion of the court, by Armstrmig v. 
Scott, 86 Fed. Eep. 63. 

The judgment will be for the plaintiff for the amount claimed, with 
interest. 



GouLD V. Head a (d. 
(Cireuit Court, S. Colorado. May 81, 1889.J 

Akbrican Cattlb Trust— Cokpokations. 

The American Cattle Trust, a voluntary association organized In Kew York 
to control coiporations engaged in live-stock business, having obtained the 
stock of the Phoepix Farm & Ranch Company, a New Mexico corporation, 
has no power to sell or in any manner alienatesuch stock, as such an act is 
inconfcistent with the purposes of itS'ereatiou. 

{I^Uabu* by Ûte Court.) 

In Equity. Bill for injunction. 
Rogers & Cuthbert, for complainant. 
Hugh Butler, for défendants. 

Hallett, J. This oontroversy relates to the capital stock of the Phœ- 
nixFarm & Ranch Company, a corporation organized under the laws of 
the territory of New Mexico. Complainant obtained the stock of the 
American Cattle Trust, a voluntary association of 13 persons made in 
New York on the 5th dayof January, 1887. At the hearing of the mo- 
tion for injunction défendant Head made affidavit that he was unable to 
prodnce the articles of association of the American Cattle Trust, and gave 
his recollection of the nature of the organization, from which it appeared 
that it received the stockas trustée for the original owners, and was with- 
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out authority to sell or transfer the same. As this was a material point 
afifecting complainant's title to the shares of stock, and his right to main- 
tain this suit, it was deemed advisable to continue the hearing With a 
view to examine the articles of association of the cattle trust; and they 
are now presented. It will not be necessary to consider at length the 
peculiar powers of this association. The second paragraph of the articles 
is as foUows: 

"ïhe gênerai object oontemplated by the parties who unité in the establish- 
tnent of this trust is to encourage, develop, and secure Improved metbods and 
économies in the production, transportation, distribution, handling, and sale 
of cattle, sheep, hogs, and other animais, and o£ the food and other products 
produced or manufactured from them, or any or ail of theui, in the United 
States or elsewhere, and to transact any and ail other business incident 
thereto, growing out of, or connected therewith, or with any or ail of them." 

The fifth paragraph is as foUows : 

''The method adopted by the parties hereto and the trustées acting under 
the trust agreement for accomplishlng the objects hereinbefore stated is the 
acquisition by purchase, exchange, or otherwise, and the holding, manage- 
ment, and disposition of shares of the capital stockofcompanies, corporations, 
and joint-stock associations organized for any of the purposes hereinbefore 
named in the second article of this agreement, in thé states and territories of 
the United States and in the District of Columbia, as well as in any other 
country.** 

And among the powers and duties of the trustées the foUowing are 
enumerated: 

"To acquire, receive, hold, and dispose of the title to shares of the capital 
stock of companies, corporations, and joint-stock associations organized and 
engaged in any of the lines or branches of business hereinabove described, or 
in any business relating to or connected therewith, or in any degree pertinent 
or auxiliary thereto. To coUect the dividends that may be declared ând prof- 
its that may accrue to, upon, and jn favor of said shares of capital stock of 
said companies, corporations, and joint-stock associations, and of the holders 
thereof , to invest, dispose of, and reinvest the same, and ail accumulations 
' théreof, or additions thereto, in the stocks, bonds, and other secuiities or ob- 
ligations of companies, corporations, or joint-stock associations engaged in 
any of the lines or branches of business above described, or in any biisiness 
relating thereto, connected therewith, or in any way auxiliary thereto, or in 
the funded debt of the United States or of any state, county, or municipality 
thereof, or upon any other security deemed sutficient, as from time tb time 
the said trustées in their absolute discrétion may deem prudent in vestments 
for the benetit of the trust. To issue trust certiflcates for property or for cash 
in parts or shares, which for the purposes of this trust agreement shall be 
valued atone hundred dollars each, representing theequityof the property 
acquired, and held by the trustées to any total açaount and upon any ternis 
to be agreed on as hereinaf ter more speoially described and set forth." 

Without quoting further from the articles of association, it may be 
sufficient to state that the gênerai purpose of the (jrganization was to se- 
cure control of corporations and perhaps yoluntary associations engaged 
in live-stock business, and thus unité the management of ail such com- 
panies in thè hands of the trust. : As stated in the affidavit of Charles 
W. Gouldjchairman of the trust, — ' , 
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"It was hoped and believed that, by associating a number of live-stock prop- 
erties in différent sections of the cauntry, advantage could be taijen of favor- 
ing circumstances possessed by thèse différent properties, but not common to 
ail; * * * that, in short, by uniting the différent properties, putting 
them under a common management, introducing economy, husbanding re- 
sourees, tlie live-stocl£ business could be profitably conducted; that in order 
tosecure efficient management thereof the entire property thus associated and 
the absolute control of the same was vested in a board of trustées." 

The corporations thus associated renounced autonomy, but not their 
existence. They committed their affairs into the hands of the trust, 
because they could be better managed by the trust than by them- 
selves. They still lived aud owned their property, but the trust was a 
regency of their own création, with absolute and irrévocable power over 
ail their concerns. Ten corporations are inentioned in the aflSdavits aa 
thus united in the trust, not by the direct act of the corporations, but 
by transf'er of their stock to the trust, or to persons holding in its in- 
terest. And it is urged that by some gênerai expressions in the arti- 
cles of association the trust was given absolute authority to sell and dis- 
pose of the stock in its discrétion. But this interprétation is not in ac- 
cord with the purpose for which the trust was organized. The stock 
was transferred to the trust, not for the purpose of being sold, but to give 
contïol of the corporation; to make the officers puppets in the hands of 
the trust, and thus substitute the latter as the governing body of the 
corporation. In other words, the purpose of the association was, not to 
buy and sell corporations in open market, but to manage and controi 
them. In this view it is clear enough that the sale of the stock by the 
trust was wholly inconsistent with the spheme of its organization. The 
doctrine leads tofdo de se. If by selling the stock of one corporation, 
and thus parting with its control over it, the trust may renounce its 
function, the same course may be pursued as to ail the corporations in 
its control. This cannot be. It is absurd to Suppose that the project- 
ors of the scheme would thus implant in it the seeds of dissolution. So 
that, if we accept the articles of association for ail that they purport to 
be, there was in the trust no power to sell the stock of the corporations 
which it held. Purthermore, the transfer of stock to the trust was 
without considération. The trust had, no property and no expectation 
of acquiring any. As before stated, it was organized for controUing 
corporations, and not for holding or acquiring property in its own right. 
The certificates of the trust issued in exchange for the stock of the 
Phcenix Farm & Ranch Company were on their face "shares in the 
equity to the property held by the trustées of the American Cattle 
Trust," and did not convejr any property whatever. The stock thus ob- 
tained was given to complainant in exchange for other certificates of the 
trust, which he says he had previously purchased for a valuable consid- 
ération. To allow the trust to acquire stock from some of its members 
and transfer it to others by issuing and canceling certificates in this 
manner would be nothing less than common jugglery. Upon ail that 
appears in the record, it must be said that the trust was without author- 
ity to alienate any of the stock of the several corporations in its control. 
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and therefore eomplainant's title to the stock of the Phœnix Farm & 
Ranch Cbmpany is not good. The motion for injuaction will be de- 
nied. 



Central Trust Co. v. Central Iowa Ry. Co. et ci. 
{CireuU Court, 8. B. Ima, O. D. May 29, 1889.) 

L JiiDOMENT— Lien— CosTs. 

Under Code Iowa, § 1309, dedaring that a judginent against a railway cor- 
poration for damages for personal injuries shall be a lien on the corporate 
property superior to the lien of mortgages, etc., the costs necesBarily resnlt- 
ing from the action to procure the judgment and enforce the lien are entitled 
to iike priority. 

2. Costs — In Fédérai. Courts. 

Pending an action by petitioner in the state courts against défendant Com- 
pany for damages for personal injuries, an action was brought in the fédéral 
court to f oreclose a mortgage on défendants' property, and a~ receiver was 
appointed, whereupon petitioner intervened in the f oreclosure proceeding. 
and obtained a judgment for the damages; testimony previously talcen in the 
staté court being used on the trial of the intervention. Hétd, that the costs 
incurred in the state courts, as well as those in the fédéral court, should be 
allowed tp petitioner. 

In Equity. Foreclosure proceedings. Pétition of William Kellow, 
Jr. , administrator, for payment of judgment and costs. 
H. T, Eeed and A. Chapin, for petitioner. 
A. G, Dalyf for receiver. 

Shibas, J. Prior to the initiation of the proceedings for the fore- 
closure of the mortgage upon the Une of railroad owned by the Central 
Iowa Railway Company, William Kellow, Jr., as administrator of 
the estate of H. E. Carter, brought an action against the railway Com- 
pany to reçover damages on the ground that Carter's death had been 
«aused by the négligence of the company, the action being brought in 
the state court. On the trial of the case a verdict for défendant was ren- 
dered, which the trial court set aside, and ordered a new trial. On ap- 
peal to the suprême court of the state this order was affirmed. 23 N. 
W. Rep. 740, and 27 N. W. Rep. 466. In the mean time, proceedings 
for the foreclosure of the mortgage resting upon the railroad were insti- 
tuted in this court, a receiver of the property being appointed. There- 
upon the administrator applied to this court for leave to join the receiver 
as a party défendant to the action pending in the state court, which was 
refused, whereupon the administrator filed an intervening pétition in the 
foreclosure proceedings, and upon the report of the master that he had 
shown good cause, the action was set down for trial before a jury, and 
at the October term, 1888, of this court a verdict was returned in favor 
of the petitioner, assessing the damages at $2,500. 

The présent pétition seeks an ôrder for the payment of this sum, with 
interest and costs, including therein the costs on the original trial in the 
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circuit court of Cerro Gordo county and in the suprême court of the state. 
(jôunsëi representitig the recel ver does not question the right to an or- 
der for the payment of the damages assessed and the costs in this court, 
but ôbjects to the claim made for the costs incurred in the proceedings 
in the state courts. By agreement of parties, the dépositions taken in 
the state court were used upon the trial in this court. In support of 
the objections against the allowance of the costs incurred in the state 
courts it is urged that the proceedings therein are entirely independent 
of the action in this court, and the. costs thereof cannot be tacked to the 
judgment in this court, and, further, that a judgment or claim for costs 
is not a judgment for a personal injury within the meaning of section 
1309 of the Code of lowa, which déclares that a judgment against a rail- 
way corporation, for an injury to the person, is a lien upon the corpo- 
rate property superior to the lien of ail mortgages executed since the 4th 
day of July, 1862. The déclaration of the statute that "a judgment 
against any raUway company for any injury to any person," etc., prop- 
erly construed, means that a judgment rendered for the damages caused 
by an injury to a person shall be a superior lien, and in this sensé dam- 
ages mayinclude the costs incurred in the enforcement of the claim. 
The statute makes the judgment the superior lien; that is, the judg- 
ment in its entirety, and not so much of it as covers only the direct 
damages caused by the injury to the person. The statute of lowa con- 
fers the right toaward costs as a part of a judgment against a losîng 
party, and section 1309 déclares that a judgment against a railway Com- 
pany for injuries to the person shall be a lien upon the corporate prop- 
erty. Costs being a proper part of a judgment in such cases, they as 
rightfully enter into the judgment as any other items of damage in- 
cluded thereih, and are equally within the protection of the statute in 
question. In Institution v. Jersey Œty, 113 U. S. 506, 6 Sup. Ct. Rep. 
612, the suprême court holds that the costs incurred in the foreclosure 
of a prior mortgage are entitled to the same priority as the mortgage 
debt over subséquent liens. In principle this covers the question of 
the costs necessarily incurred in the procurement of a judgment for per- 
sonal injuries, and justifies the holding that the costs necessarily result- 
ing from the action to procure the judgment and enforce the lien will 
come within the protection of the statute. 

There is plausibility in the objection that the judgment in this court 
is in an jentirely différent proeeeding fropi the action in the state court, 
and that the costs in the làtter cannot be made part of the costs in this 
court. The change in the proceedings was not due to any fault of the 
plaintiff, but was caused by the foreclosure proceedings, and the ap- 
pdintment of the receiver. Had the plaintiff pursued the action in the 
state court to a judgment, and bad then brought a pétition in this 
court, asking an order for the payment thereof, it would hâve been 
granted, and the order would hâve included the payment of the entire 
judgment in the state court; that is, the costs in that court would bave 
been paid, as well as the remainder of the judgment. Instead, however, 
of pursuing the action in the state court, the further litigation was had 
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in this court, but the testimony taken in the state court was used inthiff 
court. The présent proçeeding is in equity, and the court should deal 
with this question according to the real equities of the parties. In as- 
sessing the costs upon the final judgment, the petitioner isentitled to show 
the total costs made in the entire proceedingg, for it cannot be denied 
tbat the several steps taken, whether in the state or fédéral courts, 
were ail intended to accomplish the one end, and, while technically they 
inay be said to be independent of each other, they in fact form part of the 
one proçeeding, and are so connected together in fact as to sustain the 
right to 80 view them when settling the matter of costs. The petitioner 
is therefore entitled to an order for the payment of the judgment, in- 
cluding therein the costs made in the state courts. 



United States Trust Co. v. Wabash W. Ry. Co. 
(Circuit Court, S. B. lowa, W. B. March Tenu, 1889.) 

1. .- OKTGAQES— ROLLINS StOCK OF RaILROADS— LiEN. 

A mortgage on the roUing stock of a certain division of a railway con- 
tained a covenant to deaignate in a certain mode as belonging to that divis- 
ion such a proportion of the whole rolling stocli owned by the mortgagor as 
that division bore to the entire railway. SeW, that as against subséquent 
mortgagees of the entire System of railway, the flrst mortgage covered only 
such rolling stock as was thereafter designated as belonging to the division 
named, though the amount covenanted for was not so designated. 
S. SAme. 

Where rolling stock bas been purchased and designated for the division 
named, the lien of the ârst mortgage attaches and is not lost by subséquent 
oblitération of the désignations, where such rolling stock is otherwise trace- 
able, as against the mortgagor, or purchasers at a sale under a subséquent 
mortgage of the entire railway and appartenant rolling stock, who take with 
notice of the former mortgage and the lien created thereby. 

In Equity. Supplemental bill to détermine what rolling stock be- 
longs to the Omaha Division of the Wabash, St. Louis & Pacific Eail- 
way. On exceptions to master's report. 

Théodore Shddon, for petitioner. 

JET. S. Priest, for défendant. 

Shiras, J. On the 15th of February, 1879, the St. Louis, Kansas 
City & Northern Railway Company executed a mortgage to the United 
States Trust Company on the line of railway extending from Council 
Bluffs, lowa, to Pattonsburg, Mo., which was then about to be con- 
structed; and which, whenbuilt, wasknown as the Omaha Division, and 
which formed part of the System of lines Consolidated under the name of 
the Wabash, St. Louis & Pacific Railway. By its terms the mortgage 
was to cover the rolling stock belonging thereto; and for the purpose of 
designating the same and distinguishing it from the rolling stock appurte- 
nant to the main line and other branches of the road, it was provided in 
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the mortgage "that the party of the first part will mark in some substan- 
tial manner ail engines and cars of each and every class hereafter pur- 
chased by it, with the words ' Omaha Division,' until such time as the 
engines and cars so purchased and marked shall bear the same ^propor- 
tion to the number of miles of railroad hereby mortgaged and conveyed 
that the whole number of engines and cars of each and every class now 
owned by the party of the first part bears to the whole number of miles 
now owned by it. And the party of the first part further agrées that it 
will hereafter at ail times keep the roUing stock designated as belonging 
to the railroad hereby conveyed equal in value and amount per mile to 
the amount of rolling stock per mile on the entire Une or lines of railroad 
owned by said party of the first part, its successors and assigus." On the 
Ist day of June, 1880, the Wabash. St. Louis & Pacific Railway Com- 
pany executed a mortgage covering the several lines operated by that 
Company, and including the line known as the "Omaha Division." A 
bill for the foreclosure of this mortgage was brought, and also one for the 
foreclosure of the mortgage first above mentioned. Messrs. Humphrey 
& Tutt were appointed receivers in the first-named foreclosure, and 
Thomas McKissock in the latter, and under the authority of the courts a 
temporary arrangement was made between the receivers regarding the 
use of the rolling stock, under which the several lines hâve been oper- 
ated. Decrees of foreclosure in the several proceedings hâve been en- 
tered, and the présent proceedings hâve been instituted for the purpose 
of determining finally what rolling stock is appartenant to the Omaha 
Division, in such sensé that the mortgage of February 15, 1879, became 
a lien tbereon paramount to the lien of the gênerai mortgage of June 1, 
1880. The issue was referred to the masler, and he has reported bis 
findings thereon. Both parties excepting to the report, the case is now 
before the court upon such exceptions. 

The findings of the master show that the covenant in the mortgage, 
that the mortgagor would equip the Omaha Division with rolling stock 
proportionately équivalent in amount to that used upon the other por- 
tions of the System, bas not been performed, and it is claimed on behalt 
of the présent purehasers that the deficiency should be made gôod by 
assigning a sufficient number of cars out of the gênerai equipment of the 
Wabash, St. Louis & Pacific Railway to make the equipment equal to 
■ what it would bave been had the covenant been performed. If this 
were done, the cars so taken would reduce to that extent the security of 
other mortgagees, who are not in fault. If no other interests were in- 
volved, save those of the mortgager and the mortgagees of the Omaha Di- 
vision, it might be that spécifie performance of the covenant in this par- ■ 
ticular could be decreed, but whether the decree would be for the as- 
signment of spécifie rolling stock already in the possession of the Com- 
pany or for the purchase of other stock would be an open question, and 
it is doubtful whether a court of equity would undertake to give relief in 
this form. But however Ihis may be, it is clear that when the question 
is presented, as it now is, upon this record, the court is not justified in 
attempting to enfonce the covenant in the manner indicated. The liena 
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of other mortgages hâve attached to the equipment in question, and the 
court ia not justified in attempting to displace or defeat thèse liens, in 
order to make good to the mortgagees of the Omaha Division the loss re- 
Bulting from the hreach of the covenant in their mortgage. Practically 
it is a question of lien, and the mortgagees under the latter mortgage are 
entitled to assert a claim only to such rolling stock as in fect became 
Bubject to the lien of the mortgage of February 15, 1879. 

The master in his report has set forth the number of engines and cars 
which were purchased for the Omaha Division as provided in the mort- 
gage and which were designated as therein provided. When so pur- 
chased and designated the lien of the mortgage attached thereto as a prior 
lien, and under the foreclosure of the mortgage and the sale based thereon 
the title to this rolling stock passed to the purchasers at such sale. On 
hehalf of the Wabash Western Railway Company, which holds title un- 
der the foreclosure of the mortgage of June 1, 1880, it is claimed that 
as a purchaser at such sale, this company has the title to ail the engines 
and cars which did not at the date of the sale hâve upon them the words 
"Omaha Division." The évidence shows that, in the lapse of time and 
by various means, the words " Omaha Division " originally placed upon 
the rolling stock purchased for that division had been removed or lost 
from many of thèse engines and cars, and it is now contended that 
thereby such rolling stock became intermingled with the gênerai equip- 
ment of the Wabash, St. Louis & Pacific Railway Company, and the 
lien of the mortgagees of the Omaha Division was destroyed as against 
the purchaser at the foreclosure sale of the mortgage of June 1, 1880. 
It was unquestionably the duty of the mortgagor, under the provisions 
of the mortgage of February 15, 1879, to keep the rolling stock pur- 
chased for the Omaha Division properly marked and designated. If, 
while the engines and cars were in its possession, it caused or permitted 
the designating marks to be removed or obliterated, such neglect of 
duty on its part would not hâve the effect of releasing the lien of the 
mortgage as between the mortgagor and the mortgagees. It will also be 
borne in mind that other means of identification of this rolling stock 
existed, as the same could be traced by the numbers thereof, and by the 
fact of its gênerai use upon the line of the Omaha Division. The lien 
of the mortgage of February 15, 1879, having once attached to the roll- 
ing stock by its purchase for the Omaha Division and by its proper dés- 
ignation, would not be destroyed as against the mortgagor or those in 
privity with it, by reason of the fact that the mortgagor had permitted 
the marks to be obliterated upon such rolling stock. What the rights 
of one who should bave purchased one or more of thèse cars at a public 
sale thereof might be held to be it is not necessary to consider. The ti- 
tle represented by the Wabash Western Railway Company is based, upon 
the lien of the mortgage of June 1, 1880. The sale under the forecàos- 
ure of that mortgage was not of any spécifie cars, but of the line of rail- 
way and the rolling stock appurtenant thereto. When this sale took 
place, the purchasing committee, who bought in the property, knew of 
the existence pf the mortgage oh the Omaha Division and of the lien 
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created by that mortgage on tbe rblling stock appurtenant thereto, and 
the record shôwed that there would hâve to be an apportionment of the 
roliing stock among the several branches. It cannot be successfully 
maintained, under the peculiar fects of this case, that the purcbasing 
committee -were innocent purchasers for value of the roUing stock in ques- 
tion, and as euch took the same freo from the lien of the mortgage of 
February 15, 1879. The finding of the master, therefore, that the pe- 
titioner is entitled to claim the engines and cars which were purchased 
for the Omaha Division and placed thereon with the proper designating 
marks is sustained. 

Part of such rôUing stock bas already been delivered to the receiver 
for the Omaha Division. Such portion thereof as bas not been so de- 
livered, should forthwith be transferred to the Omaha & St. Louis Rail- 
way Company. If, as is asserted, any one or more of thèse engines and 
cars bave been destrOyed, such fact, of course, excuses the delivery 
thereof in kind. Whether a claim for damages for such destruction ex- 
ists is not adjudicated, not being now in issue. What the Omaha & St. 
Louis Railway Company is now entitled to is a decreedeclaring specific- 
ally the roUing stock which was covered by the lien of the mortgage of 
February 15, 1879, and declaring that company, as the purchaser at 
the foreclosure sale, to be the owner thereof, and entitled to demand and 
receive possession thereof wherever said roliing stock may be found, and 
further directing the Wabash Western Railway Company to deliver to 
said Omaha & St. Louis Railway Company ail of the named engines, 
cars, or roliing stock which may be now or may hereafter corne into ita 
possession or under its control. 



Mathews p. Bubdick et al. 

{Circuit Court, N. B. Iwaa, W. D. May 25. 1889. 

QurETinG TiTLB— Taxation— AssEssMBNT. 

In a suit to quiet title complainant claimed under a conveyance in 1868. 
Défendant claimed under a treaaurer's deed for sale of the land for delinquent 
taxes of the year 1868. The bill alleged that there was no asseasment for 
that year, and that the sale was void. It was not averred that complainant, 
or those under whom he claimed, were ever in actual possession of the land, 
or ever paid any taxes thereon. Défendants ever since the sale paid the 
taxes, claiming to be the owners. It did not appear that complainant was ig- 
norant of the tax-sale. The évidence that there was no assessment for 1868 
consisted in the teatimony of the county judge for 1867 that he had no knowl- 
edge of au assessment for 1867; of the county clerk for the same year, that so 
far as he knew there was no assessment for 1867, and that he made a tax-list 
by copying irom lists of preyious years: and of a later county auditor, that 
he couîd not flnd a record of assessment of the property for 1867 or 1868; but 
that the minute-book showed that the bond of the assessor was accepted and 
approved: In January, 1868. Revision lowa, 1860, § 753, required land to be 
listed and valued in 1861 and every second year thereaf ter, and autborized the 
treasurer to asaess property which had not been previously assessed. Section 
897 ôf the Code makes the treasurer's deed presumptive évidence that the land 
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was properly listçd and assessed. Meld, that the proof was not sufflcient af ter 
the lapse ot so long a time to overcome the presumptlon of a regalar assess- 
ment in tlie year 1868. 

In Equity. Bill to quiet title to land. 

0. M. Barrett and J. H, & 0. H. Swan, for complainant. 

G. W. Carter and Joy, Hudson & Jiry, for défendant». 

Shikas, J. The bill in this cause is filed for the purpose of qnietîng 
the title to 80 acres of land in Sioux county, lowa; it being averred that 
one H. M. Peek entered the land June 10, 1857, and obtained a patent 
therefor, and that through several mesne conveyances the title passed to 
the complainant in April, 1868; that the défendants elaim title to the 
premises under a sale of the land for delinquent taxes of the year 1868, 
the property having been sold therefor, and a deed executed by tho 
treasurer of the county to Cyrus Ames, which was duly recorded Novem- 
ber 13, 1872. In 1874 James H. Easton, the then owner of the tax- 
title, brought in the district court of Sioux county an action against W. 
H. Stanley and the présent complainant for the purpose of quieting his 
title, and a decree to that effect was rendered March 17, 1874. In 1882 
Easton conveyed the land to Nels Kessy, by whom it was in the same 
year conveyed to the défendant Burdick. In the bill it is charged that 
the sale pf the land for taxes was void, because there was no assessment 
of the realty for the year 1868, and that the decree in the action for 
quieting the title is of no effect because there was no personal service had 
of the original notice in that cause, service being made by publication 
only, and that it is not shown upon the record in the cause that the de- 
fendants were non-residents of the state of lowa at that time. It is not 
averred nor shown that the complainant nor those under whom he claims 
title were ©ver in the actual possession of the land, or that ihey ever paid 
any taxes thereon. Since the sale for taxes in 1868 the défendants and 
those under whom they dérive title hâve paid the taxes, claiming to be 
the owners of the property. No reason is assigned for the long delay on 
part of the complainant in asserting his ownership to the property. He 
is content with showing from the records that the title passed from the 
United States to H. M. Peek in 1867, and to the complainant in 1868, 
and he also avers facts showing that the land had been sold for delin- 
. quent taxes in 1868, and that the purchaser and his grantees had since 
that date paid the taxes assessed upon the property, and were selling and 
conveying the same in reliance upon the validity of their tax-title. Com- 
plainant's testimony was not taken in the case, and in his bill he does 
not avèr that he was ignorant of the transactions afl'ecting the property 
which the record discloses. The sole fact therefore upon which he bases 
his right to the aid of a court of equity is that 18 years before the prés- 
ent suit was brought he received a conveyance of the property from the 
then owner of the patent title. He certainly knew that the land was 
subject to taxation, and if the taxes were not paid itwould be sold there- 
for. If he was in fact the owner of the land, it was his duty to pay the 
taxes assessedi thereon, but instead of so doing he has stood by and per- 
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mitted the défendants and those under whom they clàîm to pay the taxes 
for the entirë period. According to the view seemingly taken by com- 
plainant he could permit this state of afFairs to continue for any length 
of time, and then at his own convenience and good pleasure invoke the 
aid of a court of equity to establish his title in the Ia,nd. 

It is well settled that independently of the statute of limitations, upon 
recognized équitable principles, courts of equity will refuse aid to a com- 
plainant who has been guilty of lâches in applying for relief. Badger v. 
Badger, 2 "Wall. 87; SuUivan v. EaUroad Co., 94 U. S. 811; Richards v. 
MackaM, 124 U. S. 183, 8 Sup. Ct. Rep. 437. There are certainly 
strong grounds for holding that the facts bring this case within the opér- 
ation of the rule announced in the cases cited, but whether this be so or 
not, it certainly is true that when a party without any apparent excuse 
or reason for the delay permits 18 years tb elapse after a sale is had of 
his property for delinquent taxes before attacking the same, he will be 
required to adduce satisfactory évidence in support of his contention be- 
fore a court will grant him relief. The sole ground upon which com- 
plainant relies in contesting. the validity of the tax-sale is one of fact, 
to-wit, that there was no assessment of the lands for the year 1868. By 
the provisions of the Code of lowa, § 897, the treasurer's deed is made 
presumptive évidence that. the realty was subject to taxation, and that 
it was properly listed and assessed. The production of the treasurer's 
deed, properly acknowledged and recorded, makes out in favor of the de- 
fendants a presumptive case that the land was assessed for the year 1868. 
Having allowed so many years to elapse since the sale of the property 
for the taxes of 1868 without questioning the validity thereof, complain- 
ant cannot expect a court to find with him upon the question of fact, 
whether the land was or was not assessed, unless the proof adduced is 
clear and satisfactory that no assessment was made. The testimony of 
three witnesses has been taken upon this question. R. D. Faught tes- 
tifies that in the year 1867 he lived in Sioux county, and acted as county 
judge. He testifies that he has no knowledge of an assessment for the 
year 1867. He left the county in November, 1867. R. H. Miller re- 
fiided in Sioux county about five months in 1867, and while there acted 
as county clerk and clerk of board of supervisors. He testifies that there 
was, so far as he knows, no assessor for the county in 1867; that he 
made out a tax-list by copying from lists of previous years. Neither of 
thèse witnesses resided in Sioux county in the year 1868, and their tes- 
timony throws no light upon the transactions for that year. The re- 
maining witness, F. B. Campbell, testifies that he was employed in the 
auditor's oflSce of the county from April, 1881, until in 1884, when he 
was elected auditor, in which position he had charge of the office for four 
years. He further testifies that he had not been able to find in the oflSce 
any record of an assessment of the property in the couniy for the years 
1867 or 1868; that there was in the treasurer's office a tax-list for the 
several years since the organization of the county; that the minute-book 
of the board of supervisors showed that on the 14th day of January, 
1868, the bond of M. A. Reamer as assessor was accepted and approved. 
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Uixder the provisions of the Revision of 1860, real estate was to be listed 
and valued in the year 1861, and every second year thereafter, so that in 
1867 the ordinary assessment of the realtyat large sBould hâve been made. 
The statu te further provides that "in each year in which real estate is 
not regularly assessed, it shall be the duty of the assessor to list and value 
any reaLproperty not included in the préviens assessment." It is also 
made the duty of the treasurerto assess any real property subjeet to taxr 
ation which may hâve been omitted by the assessor. It is unquestiona- 
bly true that the évidence thus adduced tends strongly to support the 
averment that there was no regular assessment of the realty of the côunty 
in the year 1867. We are left in doubt, however, as to the transactions 
of the year 1868. The évidence tends to show that there was an as- 
sessor for that year. Whether he took any action affecting tbe property in 
question we do not knovr. It is shown that tax-lists for each of the 
years are to be fbund in the treasurer's office. Under section 753 of the . 
Eevision. the treasurer could assess property subjeet to taxation which 
had not been previously assessed, so that it is possible that the 80 acres 
in question may hâve been legally assessed, even though there was not a 
qualified assessor for the county in 1867, and even though the tax-list 
for that year may hâve been made up by copying from the lists of pre- 
vious years, as is testified to by R. M. Miller. Had the complainant 
been prompt in moving for the protection of his rights, this question 
cbuld hâve been investigated and. determined at a time wben full évi- 
dence of the facts might hâve been attainable. Having without causes 
or reason delayed so many years, he can not complain if the court holds 
him to plenary proof of his averment that in fact the property in ques- 
tion was not assessed for the year 1868. The défendants hâve the stat- 
utory presumption in their favor. The évidence in favor of complain- 
ant is négative in its cKaracter, in that it consists of the fact that the as- 
sessment books or record for 1868 cannot be found, and, under the cir- 
cumstançes of this case, it cannot be held that this fact is sufficient to 
bvercome the presumption in favor of the validity of the tax-sale , and 
the litle based thereon. Complainant's bill will therefore be dismissed 
on the merits, and défendants will recover their costâ. 



ScHBEiNSB V. Smith A (A. 
(dreuit Court, If. D. Jllinmt. May 13, 1889.) 

WlLLB— CONSTKUCTION— LlPE-ESTATE— POWEB O» DISPOSITION. 

A testator devised ail of his estate. real and personal, to his wife, "to havie 
and hold during her natural life, unless she should again marry, in which case 
shesball thereafter forfeit ail right to said personal estate that may remain, 
and ail right to the real estate or the proceeds thereof. * « * The Per- 
sonal estate before such remarriage, she may dispose of as her necessities may 
require, or as her judgment may dictate to be right and expédient. In case 
' it should at any time be deemed of pecuniary advantage to sell my homestead, 
v.38F.no.ll— 57 
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slie is h^réby authorized and empàwéred to sell and convey the same, and Jn- 
yeat tbe procèeds thereof in another homestead or in intere^t-bearing securi- 
, ties> and hâve the use of said prdceeds of sale during lier natiiral life, un- 
lesâ she sUoùId rematry, at which time sbe shall forfeit ali ri^t thereto. 
In ctkSe of lier remarriage or death, ît is my will th«t ail my estate personal 
that may remain unexpended^y imy wife, as also my real estate. or the pro- 
ceeds thereof, in case the same shall hâve been sold and cohvej^ed, and the 
proceeds reinvested as aforesaid,! * * * shall be equally divided among 
the children »f my brothers of full blood. " HM, that the wife took the per- 
sonalty with.full povrer of disposition.. 

in Eqûiiy. Bill for, an accounting. 
A. R. Bùshn^, for cbmplairxant. 
/. i. JîigrÀjifbT (Refendants. 

Blodgett, JJ Thisis a bill filéd by complainant as admînîstrator de 
lonis.Twnwith'the 'will arlnexed df the estate of Dr. Jehiel H. Hyde, to 
compel an àcboiinting from défendants -for certain moneys alleged to be- 
long tô said e^tè now in the possession or control of the défendants. 

The materi^ facts, as thèy appear from the pleadings and proofs, are: 
Dt. Hydè diedW Lancaster in Grâiit county , Wis. , on the 7th of December , 
1869, leavihg a tèili executèd November 20, 1869, by which hè devised 
ail hië reâl and personal estate, after payment of his debts, to his wife, 
Sârah Hyde; tb hâve and to hold during her natural life, naming Addi- 
sôh Burr asëxectitor. The will was duly probated ia Grant county, Wis. , 
which waS thé dbmîcile of the testa^br, by the executor named therein, 
aûd letters Mtâtnentary issued tb him in January,' 1870; and On the 
final settlemeiit' of the accounts of the executor on the 12th of August, 
1872, therè l'einained in his hands, after payment of debts and legaciés, 
the sumof $7,813.61 in money or seCurities, which he, by the order of 
thé court, tutnêdoverto the possession of Mrs. Sarp.h Hyde, the widow of 
thé téstator; pursuant to the p^'oVisions of the will. The only real estate 
belohging fe ttje testatôr seertis ^o bave been his homestead, situâted in 
thé toWh of Lancàstor, and this the widow occupiedj either by leasing 
ii'and receiviri^'thé rents, or by residing therein, and ho question arisea' 
ih this case ih référencé to thé real estate. Dr. Hyde left no child or' 
children, but he and his wife had taken into theîr family, when quite 
young, a nièce of Mrs. Hyde, who was supported and educated by them 
as a foster-child, and who is one of the défendants in this case, she hav- 
ing married the other défendant, C. Stoddard Smith, a few months prior 
to Dr. Hyde's death; and after the death of the testator, Mrs. Hyde lived, 
mostof the time until hbr own deafti, with the Sriaiths. After the death 
of Dr. Hyde, Mrs. Hyde gave to the défendant Mrs. Julia Smith the 
sum of $1,000 tdàidlhér in buying a'iot -on which to'build a house in 
Springfield, 111. The proofs also show that Mrs. Smith receiyed from 
]^.|:§. Hyde, fjioji^ |.ime totinié; 8fter;î)r,.Hyde'sdeâth, vàrioussm^IlsumS 
oîmoney, amou,nting.in aU to abôùt $5ÔÔ, or between four and five hun- 
dredidollarB. -Some time about the middlè of August, 1879, the money 
reçé^ved byJ^Irsi. Hyde from hêir husbàhd's estate had, been reducé(J to 
thé sum of $5,000, whiçh had been loaned to one T. M. Barber,: for 
which she ha'd received as security the deed ôf a farm in Grant county, 
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Wis., but Barber, became uîsolvernt, and lailed tp- pay the interest, and 
Mrs. Hyde especied to be obliged to takB the farm in satisfaction of her; 
loan, Sbe was very anxiouato return to I^incaster to réside there the 
rest of her life, and that the Smiths, who at that time were liying in 
Orange, New Jersey, should go there with her, so that she could live 
with them, and be among her old friends and neighbors; and to induce Dr, 
Smith to change his business plans and return to Lancaster she proposed 
to deed to him the Barber farm, for which the Smiths were to pay her the 
snm of $400 per annum, and allow her to hâve her home in their famUy, 
if she chose to do so. This proposition was acoepted by the Snjiths, 
and an agreement in writing to that effect executed between the parties,, 
and a deed made by Mrs. Hyde to Mrs. Smith of the BaAer farm, and 
soon afterwards the Smiths and Mrs. Hyde returned to Lancaster, where 
they lived in the old homestead untii after the death of Mrs. Hyde, they 
paying her the $400 each year, and she living in their family. Soqn 
after the return to Lancaster some disposition was made of the Barber 
farm so that the $5,000 loan was paid, and Mrs. Hyde, as the deed to 
Mrs. Smith had never been put on record, reconyeyed the farm to Bar- 
ber, or his assigns, and the $5,000 went into the hands of the Smiths, 
and has'from that time forward been treated as their own. The proof 
also shows that after the return to Lancaster, and after the payment of 
the money loaned to Barber by Mrs. Hyde, the first agreement between 
Mrs. Hyde and the Smiths was canceled and a new agreement made at 
about the time^ this Barber loan was paid, which„as I gather froijn the 
testimony, substantially embodied the terms of the old agreement, though, 
pérhaps, with less minuteness of récital of circumstances. Complainant 
now claims that he is entitled, as administrator de bmm non of Dr. Hyde, 
to receive froça the défendants ail the money they hâve received from 
Mrs. Hyde since Dr. Hyde's death; that is, the $500 given Mrs. Smith 
by Mrs. Hyde in small sums from time to time, the $1,000 given her 
to help buy the lot for a house in Springfield, and the $5^000 received 
from the Barber loan; while on the part of the défendants it is contehded 
that the wiU of Dr. Hyde gave Mrs. Hyde full pôwer of disposition of 
the Personal property belonging to the estate, and that her disposition 
of thèse sums of money is final, and cannot in any way be challenged 
by the complainant. 

As to this $500 item, the proof shows that $225 of it was the proceeds 
of a piano which Dr. Hyde had in his life-time given to Mrs. Smith be- 
fore her marriage, and which he had, however, sold, telling her at the 
time he sold it that she should either hâve the money or a new piano, 
and Mrs.. Hyde, in recognitiori of the claim of Mrs. Smith to the pro- 
ceeds of the piano, had paid her the sum of $225 on that account. T^je 
balance of this $500 item, I bave no doubt fropa the proof, was a part 
of the income which Mrs. Hyde received from the money which she had; 
loaned ont, and was givep undoubtedly as présents to Mrs. Smith, who. 
stood in the relation of a daughter to her. She was making her home 
with the Snaiths, and thèse présents seem to ha-v«( been the oijiy attempt 
ftt rémunération for their kindness and hospitaUty to her. If paid, frorn 
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the income of the money paid over to Mrs. Hyde by the exécuter, I 
bave no doubt that it was rightfully paid by Mrs. Hyde, and can in no 
sensé be considered any part of the residuary estate. As to the $1 ,000 
given to buy the lot in Springfield, the proof shows that it was given 
Mrs. Smith iù 1874. No note or writing of any kind obligating Mrs. 
Smith or her husband to repay it was ever taken, and I thiuk it clear 
frora the proof that Mrs. Smith oonsidered it a gift from her aunt and 
foster-mother, and both parties so treated it; but, whether a gift or not, 
ail right of action in regard to this item is, I think, barred by the stat- 
ute of limitations, as it was received over 11 years before Mrs. Hyde's 
death. 

The main contention, however, in the case is in regard to the $5,000 
constituting the Barber loan, and which Mrs. Hyde gave to the Smiths 
in considération of their paying her $400 per annum during her nat- 
ural life. -The complainant's right to this, and also to the other sums 
claimed, dépends upon the construction to be given to the wiU of Dr. 
Hyde. Complainanl contends that the will only gave Mrs. Hyde a life- 
estate in the money and personal property of the testator, while, as I 
bave said before, it is xjontended on the part of défendants that the will 
clothed Mrs. Hyde with full power to dispose of the personalty, and that 
the wiU does not give Mrs. Hydea mère life-estate in the personalty, 
with the remainder over to the residuary legatees. 
The clauses of the will material to the question are: 
"(2) I give, devise, and bequeHth to my wife, Sarah Hyde, ail of my estate; 
real and personal, to hâve and hold during lier natural life, unless she should 
Sgain marry, in which case she shall , thereaf ter forfait ail right to said per- 
sonal estate that inay remain, and ail right to the real estate or the proceeds 
thereof ; * * * the personal estate, before such remarriage, she may dis- 
pose of as her necéssities mày require, or as her judgment may dictàte to be 
right and expédient. In case it should at any time be deemed of pecuniary 
àdvantage to sell my homestead,' she is hereby authorized and empowered to 
sell and conveytheBame, and invest the proceeds thereof in another home^ 
Stead or in ihterest-bearing securities, and hâve the use of said proceeds of 
sale during, lier pâturai life, unless she should remarry, at which time she 
sfi^ll forfeit ail right thereto. In case of her remarriage or death, it is my 
will that ail my estate personal, that may remain unexpended by my wife, as 
also my real estate, or the proceeds thereof, in case the same shall hâve heen 
sold and conveyed and the procee'ls re-invested as aforesaid, * * * shalï 
bé equally divided among the children of my brothers of full blood." 

Çomplainant itïsists, as I hâve already said, that this will only clothed 
Mtè. Hyde with a life-estate in the personalty, with the remainder over, 
at hei^ death or remarriage, to the residuary legatees and relies for this 
construction mainly upon Golder v. lAtÛejohn^ 30 Wis. 344; Jrnies v. Jones, 
6«'' Wis. 310; 28 N. W. Rep. 177; Brant v. Irm Oo., 93 U. S. 326; 
BràUlyv. Westcott, 13 Ves. 445; Smitàv. Bell, 6 Pet. 68; and Gilesv. LUik, 
104 U'. S. 291. It is sufficient, I think, to say that neither of the wiUs 
ib côntroversy in thèse cases contains the peculiar phraseology adopted 
by the testator in this case. Neither of thèse wills gave any right of dis- 
position to the widow oflegatee for life, but siraply gave what the court 
considered to bé'a inere liié-estate in the personalty, with strict remainder 
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over to the residuary legatees. In this case, the will gives to Mrs. Hyde 
the right to dispose of the personalty "as her necessities may require, 
and as her judgment may dictate to be right and expédient." And this 
clause seems to me to clothe Mrs. Hyde with the full power of disposi- 
tion of the perâônalty, so that any disposition which she makes of the 
personalty during her life-time is absolute and binding upon the resid- 
uary legatees. Not orily does the clause which I hâve justquoted in ex- 
press terms give thia right of disposition, but the clause in regard to the 
residuary- disposition of the estate is: "It is my will that ail my estate 
Personal that may remain unexpended by my wife, as also my real es- 
tate, shall go to the residuarj'- legateej" clearly showing an intention on 
the part of the testator to give an absolute right of disposition of the 
personalty to Mrs. Hyde, and that only sb much of it as remained ab- 
solutely unexpended, or, as you may say, undisposed of, should go to 
the residuary legatees. So, too, I think much force is given to the con- 
struction which I am disposed to give to this wUl, frora the manner in 
which he provides for the use of the real estate, which is that, in event 
that Mrs. Hyde should see fit to sell the homestead, she was "author- 
ized and empowered to do so, and invest the proceeds thereof in another 
homestead, or in interest-bearing securities," and to hâve the use of 
such proceeds of sale during her natural life; thus clearly showing that 
there was a definite intention in the mind of the testator to give Mrs. 
Hyde only a life-estate in the homestead, or in the proceeds of the 
homestead, if sold, while the language in regard to the personalty, in 
marked contrast,' clothes hèr with full disposing power. The will under 
considération is, in the particùlars now in question, much more analo- 
gous to the will construed in Williams v. Pounder, by the high court of 
justice, chancery division, in England, as reported in 19 CM. Leg. Ni 
247, where the language of the will was: 

"I give ail the residue of my estate and eflects * * * unto my said 
wife, for lier own, absoute use, and beneflt, and disposai; * * * and in 
case, at the tirae of the decease of my said wife, ail, or any part, or parts of 
the said residue * * * shall remain undisposed of by my said wife, 
* * * unto my said brother," etc. 

In construing this will the court said: 

"I must read the codicil as conferring a life-estate on the wife, together 
with the power of disposition, and in default of the exercise of that power, 
gives over what remains at her death to other persons. * * * I think 
that the testator intended to give her the power of disposition by aot inter 
vivos." 

It seems very clear to me that if Mrs. Hyde, after receiving the per- 
sonalty from the executor of her husband's estate, had taken the same 
and bought an annuity with it, it would hâve been such a disposition 
as was contemplated, or allowable, under the terms of the will, and in 
the disposition which she did make of the $5,000 in August, 1879, she, 
in effect, stipulated for the payment of an annuity of $400 during her 
natural life, and the Smiths obligated themselves to make such pay- 
ment; Mrs. Smith securing the same by makiug a will contempora- 
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neously, with this agreement j by which she provided for the payment of 
this $400 per aiinum out of her estate, in case of her death before the 
death of Mrflb Hyde. At the time this agreement was made, Mrs. 
Hyde was between 60 and 70 years old. She was liable to live yet 
many years, and at the same tinje liable to die within a short time. 
The Smiths took ail the chances of a long life, or a possible short con- 
tinuance of her life, and bound themselves to pay her this annuity of 
$400 per year, It was a natural arrangement for an old lady, situated 
as she was, to makè. bhe had been unfortunate in the loan to Barber, 
and was subjected to great vexation, annoyance, and inconvenience by 
reason of Barber 's failing to pay his interest. Her relations to Mrs. 
Smith were such that she felt confident that Mrs, Smith would see that 
she was provided for; that she had her annuity, and was exercising a 
judicious caution in not binding herself to be at ail times a member of 
the Smith family, but provided for an annuity, with the privUege ôf 
living in the family if she chose to do so, thereby leaving herself free 
to live elsewhere, and enjoy her income, if oiroumstances should after- 
wards make it more désirable for her to do so. I may also add in re- 
gard to the gifts made by Mrs. Hyde to Mrs. Smith that, even if 
thèse cannot be supported upon the grounds on which I hâve already 
disposed of them, they clearly come within the disposing power of the 
will, and evidently, if the $1,000 claim is not fully answered bythe 
«tatute of limitations, by reason of its being trust funds, or for any 
other reason, it was clearly within the power of Mrs. Hyde to dispose 
of this money as she did. She was interested in Mrs. Smith as her 
fi)8ter-daughter; was making her home with her, It was désirable that 
Mrs. Smith should hâve a home, and Mrs. Hyde saw fit in her "judg- 
ment" to contributè to the purchase of the home for her. With this 
view of the true construction to be given this will, I must dismiss the 
çomplainant's bOl for want of equity. 



United States v. Puhdy et àt. 
ÇD^triei Court, S. D. Ohio. F, Z>. April 26. 1889,) 

1, Pbhsionb— Dbpbndbnt Relatives. 

Under Rev. 8t. U. 8. § 4707, provlding that if a soldîer bas died entitled to 
a pension, and leaves neither widow nor minor children, his mother, father, 
or orphan brothers and sisters, if dépendent on him at the time of his dé&th, 
shall be entitled to the pension, a mother is dépendent upon her son ^hea 
' she reqaires for her support the use of a f arm in which he has ah interest as 
heir. ■ - ;: 
SLSAÏfE. -, 

The mother wonld be entitled to support according to the style in which 
she had beeh accustomed to live. 
Q. Samb. ■' 

Though the mother, a widow, had some money of her own invested, she 
was not bound to use the capital for her Support. 8he could be depepdent 
iipon the son, within the meaning of the statute, and still keep her money 
at interest, using the income for her support as far as it Would go. 
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4. SaME— CONTKACT FOE SUPPORT. 

Under the provision of section 4707, that the pension allowed to any per- 
son on account of dependence sliall "not be pald for any period duringwhich 
it shall not be necessary as a means of adéquate subsistence, " if the mother 
bas made a contract witb a third person for her support daring life sbe is not 
entitled to any pension from the date of such contract. 
6. Samb— Application pob Pension— F alsb Statbmbhts. 

The mère fact that there were fàlse statements in an application for a peu-' 
sion under section 4707, even if they were intentionally false, is not sufflcient 
to invalidate the pension. It mast appear f urther that they were material 
and necessary in order to procure the pension. 
6. SAMm— Opinions of Sbcretabt of Interiok. 

The opinions of the secretary of the interior as to the construction of the 
pension laws are not autboritative or binding upon the courts. 

At Law. Action to recover back pension money. 
Harlan Clevdand, Asst. U. S. Dist. Atty., for plaintiff. 
Neuiby & Morrow, for defendanta. 

Sage, J. , (praUy charging jury.) The govemment sues to recover from 
Margaret Purdy and her son Robert J. Purdy, the sum of $2,546.86, 
■which, as is set forth in the pétition, is the amount of the pension granted 
or paid to Margaret Purdy on the 25th day of April, 1888, on account 
of the death, from injuries received in the service, of her son William T. 
Purdy, on the 12th of May 1862, The pension was granted Under sec- 
tion 4707, Rev. St. U. S., which provides, in substance, that if a sol- 
dier bas died of a disability contracted in service, under such circum- 
stances as would liave entitled him to a pension, and he leaves neither 
widow nor minor children, certain relatives, if any survive, who wer» 
dépendent, in whole or in part, on such soldier at the time of his decease, 
become entitled to the pension. The mother is first entitled, the father 
second,! the orphan brothers and sisters, third. Now, this statute pro- 
vides tiiat there must hâve been dependence upori the deceased soldier 
for support, in whole or in part, at the time of his death, and that the 
mother shall be presumed to hâve been dépendent upon her son if, at 
the date of his death she had no adéquate means of support other than 
the ordinàry proceeds of her own mànual labor and the contributions 
of her son, or of any other persons not legally bound to aid in her Sup- 
port, and if by actual contributions, or in any other way, the son had 
recognized his obligation to aid in the support of his mother, or was by 
law bound to fluch support. , , 

The. first question in this casé therefore is : Was Margaret Purdy dé- 
pendent for her support, in wholeor in part, upon William T. Purdy at 
thé date of bis death? In other words, had she adéquate means of sup- 
port other than the ordinàry proceeds of her own manual labor and his 
contributions, or the contributions of other persons not legally bound to 
aid in her support? It is for you to détermine the facts bearing on this 
question^ It appears from the évidence so far as thé court was able to 
heâr it, that in 1860, I think,— at any rate, at a date prior to the en- 
listment,of William T. Purdy in the army,-^Margaret Purdy's husband 
died intestatejt that in the two iarms — ^one of 78 acres, and the ovher of ' 
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about 24 acres — there were about,35 acres of cleared land; that after tlie 
death of the husband and father the widow continued to live on the 
place; (she was entitled to her home there for one j^ear under the law;) 
but that she continued to live there, and her sons were with her, living 
upon the place, improving arid working it. Whether the deceased was 
with hermost of the time up to. the date of his enlistment dépends upon 
the testimony, but the whole drift of the testimony is that the widow 
occupied the farm, supèrvising ihe management of it, the cultivation of 
it, and that the work was done by her sons, and she got her living in. 
that way; Now, upon the death of the father, the title to this land 
vested instantly in thechildren, subject to the dovver estate of the widow, 
which would be one-third of the rents and profits during her life, and 
it would be a contribution to her^support if the children permitted her 
to hâve the use of the entire farm. And if that use of the farm was hec- 
essary to her support, then she would be, at least in part, dépendent 
upon that, and that dependence would be recognized by permitting her 
to occupy the farm, as I hâve stated. Now, it appears from the testi- 
mony that there was also some personal estate leftj—'how much, I do 
Bot remember, — perhaps $1,200 in money, and the stock on the farm, 
ànd other personal property; but yùu can détermine that better than I 
cah state it. That personal property did not vest in the heirs on the 
death of the father, but in the administrator. I think no administrator 
was appointed until in 1862, — in April, 1862. Possibly the title was 
vested, technically, until that time, in the heirs, in order to keep the- 
title somewhere; but certainly they had no bénéficiai înterest in it, be- 
canse the law vests the personal property in the administrator for the 
payment of the debts, and, after that isaccomplished, then the law re- 
quires a distribution among the heirs; when, for the first time, they hâve 
a bénéficiai interçst. There is something, also, about certain moneys 
which this widow had in her own right, which came to her from her an- 
cestors. Up to the 3d of April, 1861, the law of Ohio was the same as 
the common law of England, which upon this subject was, in brief, that 
the Personal property of the wife, including her money, whenever it came 
to the possession of her husbànd, became his; and that was the case in 
Ohîo up to the 3d of April, 1861 . From that time forward it was made 
a separate estate of the wife, with the proviso that if she voluntarily 
placed it in the hands of her husband, then it became his. Now, Mr. 
Purdy disd before the 8d of April, 1861. Whether this money that 
had corne to Mrs. Purdy from her ancestors was vested in him does not 
appear, It appears from the testimony that it came to her possession; and 
the presumption is that it continued in her possession until shown that 
it was taken into his possession, and used by him; so that, as there is no 
testimony on that subject, I take it that the money she bas would fairly 
be considered as her own property. But whether that was so or not, if 
you should find that this money was her own, then I say to you that 
she was not bound to use up her capital for her support. . She had a 
right, 80 far as the construction of this statute is concerned, to keep that 
inoiiey at iaterest, dépend upon the income from it, and to treat herseif 
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as dépendent upon her sons for whatever might be necessary for her sup- 
port over and above that income. 

The testimony shows that William T. Purdy was a minor at the time 
of his death. That being so, he was under obligation to contribute to 
the support of his mother, which brings him within one clause of this 
section, and that leaves the question simply whethershe was dépendent. 
Something has been read to you from the opinions of the secretary of 
the interior as to the construction of that section. Now, his opinion, 
while it may be used argumentatively to the court, is not an authority 
on the construction of the law ; because the constitution vests that power 
in the judiciary alone. So that the construction of the secretary of the 
interior does not fix the meaning of the law ; and, while it is correct in 
some respects, it is clearly wrong in others. There is a statement hère 
that if the income of the relative claiming to be dépendent is less thap 
$500 per year, that is to be regarded as making him or her dépendent; 
and if it is over $700, or $750, the construction would be the other way. 
Well, the court does not recognize that as the true construction of the 
law. lû the opinion of the court it dépends upon the circumstances of 
each casé. The mother is erttitled to support according to the style in 
which she has been living. If that has been humble and inexpensive, 
the amount necessary to provide for her would necessarily be less thàn 
if she had been living in a njore expensive style. The policy of the 
government ils not to reduce the surviving relatives of the soldier who 
haslost his life in the service down to the lowest standard oflife,but it is 
to construe the dépendent clause, so far as the obligation of the statute 
is concerned, according to the mode in which the widow had been liv- 
ing. Testimony has been given regarding the rental value of thèse farms, 
— the cash value. It ranges from $125 to $150 a year gross rents. That 
seems a very small rent for 100 acres and a little over, or even for 78 
acres; but you must take into account that altogether there were only 
about 35 acres cleared. Take into account, also, the testimony with 
référence to thè condition of the land, and the improvements upon the 
farm, and it is sipoply a question of évidence. Out of this gross income 
— according to the testimony of the différent witnesses — not less than 
$50, -and according to the highest, $76, a year would be required for 
taxes and improvements. The testimony is that the cost of the support 
of the old lady, if she did nothing for herself, would be from $260 to 
$500 a year. That is also for you to pass upon. It is for you to déter- 
mine from the testimony whether she was adequately provided for, and 
in determining that you will look to what was necessary for her support. 
It struck me that the estimate of $500 was altogether out of the way ; 
that it was much more than was necessary, according to the testimony 
as to the woman's life. If her boarding and washing cost from $3 to 
$4 a week, — which is the range of the testimony, — $250 to $300 woïild 
cover the expense of her living according to the style in which she had 
beenaccustomed to live. 

The next question is whether there was fraud in the a,ppIication whiob 
would invàlidàte the pension. That, I think is pleàded in tiie petitioii. 
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Now, I do not thînk that the mère fact that there were false stalements 
in the application, even if they were intentionally false, is suffi cient to 
invaljdate the pension. It must appear further that they were material, 
that the false statements were iiçcessary to the granting of the pension. 
Take, for illustration, the statenaent in the testimony with référence to 
the transcript from the auditor's books, that Margaret Purdy had no 
taxable property. You hâve heard the statement, and you hâve heard. 
the explanation that it was not an iqtentional misstatement, but was 
made by mistake ; .that it was supposed that the Margaret Purdy referred 
to was not the Margaret Purdy in this case, but wag a woman who did 
own considérable property, and was a relative of Margaret, Purdy, the de- 
, fendant, and was known as "Annt Peggy." As I hâve already stated, 
the Personal estate of Margaret Purdy, of which her hpsband had got 
possession, waa his, not hers. And the personal property of the estate 
did not belong to Margaret Purdy, nor to her children; it belonged to 
the.estate of her husband, and vested in the administrator until the es- 
tate was settled. And if it was taxed in the name of Margaret Purdy, 
that did not raake it her property. But suppose she, had $1,500 or $2,- 
,000 Personal: property, on the tax duplicate, then the .question is whether 
that would haye made a showing which would have.so changed the con- 
iditions as to do away with thei .question of dependence. I do not see 
how it cottld, forshe y^as entitled tpthe pension and the payment of the 
iûterest uponthat property, if ti;e interest wpuld not be adéquate for her 
.support. ;;:; .,.;; ,,. . 

i.The wxt pirpposition rnade by the goyernment is that, if she had a 
COin.tra,ct for her support which -viras, adéquate for that purpose, there can 
beiiio allowancç — rnpproper allowance — of her pension., Now, that is a 
jpqrrect statement of.the law. ,11^ is, to be found in the closing paragr^ph 
. of section 470.7 : " Prpyided, further, that the pension allowed to any per- 
flpn PO account of his or her.^ependence, as hereinbefore proyided, shall 
, jao.t bp,paid for any period during wljich it shall not Vqnecessary as a means 
• iPf adéquate sijbsistence." Well, it is yery plain that under that provision 
, pftbe section, if she had made a contract with her sonBpbert J. Pi;rdy, 
, -rn^s is idaimed by the governi^iept,— whereby he was to take care of her 
during her life, and providp fpr her, «lie was, not entitled to this pen- 
;eipn.;j , The flrst objectipn made to this point by the défense is that the 
. suit is not placed.upon that ground. That is true. ÎBut the testimony 
hjisibeen received.and without objection on that score, and the parties 
j werft aiHi présent in court, so that no surprise lias resulted, and the de- 
fenda,nts hâve not^.been at any disadvantage; and, according to the Code, 
aiVariance between the allégations of the pleadings. aiid the proof is not 
,tp be regardedas material unless it has actually misled the adverse party 
.,to his préjudice in maintaining his, action or défense upon the merits. 
i Tb^reforel think that this point is to be consideredy ,and that, if neces- 
i ;Wfy»l tbe çourti shpwld allô W' the pleadings to be an^pnded.after thç ver- 
dict, to make them conform to the évidence, the ,Ç^^t question i?, did 
ji8h«-make swh a c,pptract? I think that it is conceded that suçh acon- 
,trs.fit!isîaSirn^e with Robert, The onJy question, then, is atwhat date? 
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Counsel for the government say that it was made in 1865, 1866, or 
1867, at the time wheu tjhe old lasdy bought out the shares of the broth- 
ers of Robert, and had ail the title to the 78 acres conveyed to him, upon 
an agreement, oç for the considération, that he should support and care 
for his mother during her life-time. If that la true, then the pension is 
invalid; that is to say, if you find that a contract was made as.elaimed, 
and that it did provide for her support. On the other hànd, counsel for 
the défense say that this contract was not made until the 3d of Septem- 
ber, 1081 I leave it for you, gentlemen, to find what the date was. 
The burden of proof in this case is upon the government; thatis tbsay, 
if the évidence is evenly balanced on any point the finding should be 
for the défendants. If there is a prépondérance of évidence in favor of 
the government, your finding should be for the government; other- 
wi$e yQUr finding will be for the défendants. If you find that Margaret 
Purdy was not dépendent upon the deceased at the time of his death, 
why thenj of course, it would resuit that the entire pension was invalid, 
and that, the government is entitled to recover the total amount of the 
pension. If you find that she was dépendent, and that there were no 
material misrepresentations in the application, why then you come to 
the question whether this contract was made for her support. If you 
find that it was,; then the pension stops at the date when that contract 
went into effect, and so much of the pension as covers the period between 
that date and the time when the money was paid would bé recoverable 
by the goyernment. i . 

There isone other point that I wish to refer to. There seems to be 
bad blood between the brothers in this case. Now, wherever there is 
anything of that sort, the ouly legitimate use that can be made of it by 
the jury is in weighing the testimony of the parties. If the witness 
seems to be swayed by préjudice, or envy, or malice, of course that af- 
fects his tcistimony, but, àside from that, it ought not to préjudice this 
case either for or against the government. 

And as to the pension agent, I do not think that he is open to criti- 
cism on account of his diligence; that is what he is employed for. The 
United States government has been exceedingly gênerons to its soldiers, 
and to their relatives, and has provided a splendid pension fund, and it 
is perl'ectly rightand proper that it should provide ail due and necessary 
care against peculations from that fund, and that the officers employed 
should be diligent and active in performing their services. And the tes- 
timony of that witness is to be weighed and oonsidered just as the testi- 
mony of the other witnesses, and from ail the testimony you are to dé- 
termine the facts and find your verdict. 
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Heixeb et al. v. Magonb. 
{Oireuii Court, 8. D. Neu> York, May 88, 1889.) 

1. CnsTOMS DuTiBs— Classification— Mantjkes. 

By the use of the phrase "ffuano, manure, and ail subatances expressly used 
for raanure, " found in the free liât of the tariflE act of March 3, 1888, (93 U. S. 
St. at Large, 488,) congress has plainly said that ail imported substances, 
whether specially provided f or eo nomine. or covered by any gênerai language 
descriptive of their ori^in or quallties, which subserve the purpose of enricli- 
ing the soil, and thus mcreasing the crops to be raised upoa it, shouid be 
free. 

jj> Samb— Manubb SAI/Ts. 

An article, though in fact "sulphste of potash," and at and prior to the pas- 
sage of the said tariff act of 1883 generally bought and sold in trade and com- 

" merce of this couhtry under the nàme of "aulphate of potash, " is, in cases of 

. ■ the importations thereof -which are actually used in the manufacture of fèr- 
tilizers, not dutiable under the provision for "sulphate of potash" çontained 

' in sçhedulé A of the same tarifl act, but is free of duty under the provision 
for "guiano,maflures, and ail substances expressly used for manure, " con- 
: tained in the freâ list thereof. 

1 ' At Law. • 

■ On June 6, July 25, and Oetober 17, 1887, the plaintiffs made thrée 
importations fromHamburg, Germany, into the port of New York of a 
certain article ofmerchandise invoiced as "manure sait." The défend- 
ant, as collector of customs, pursuant to S. S. 7452, rendered April 7, 
1886, iclassified this article for duty as "sulphate 6i potash," under the 
provision for "sulphate of potash," çontained in Schedule A of the tariff 
act of March 3, 1883, (22 U. S. St. at Large, 488; Heyl, New, 70,) and 
exacted of the plaintiffs' duty thereon at the rate of 20 per centum ad 
vcdorem, and in the sum of $2,018.60, which, with interest up to the 
date of verdict, amounted to the sum of $2,225.84. Against this classi- 
fication and exaction the plaintiffs duly protested, claiming "that said 
article is made and imported expressly for use as manure, and is ex- 
preésly so used, and is entitled to free entry under the provisions for ail 
substances expressly used for manure in the free-list act, March 3, 1883; 
second, we separately protest against your assessment of 20 per cent, ad 
z^, on said article as sulphate of potash, claiming that whilè said article 
toay probably contain 'sulphate of potash ' to a greater éxtent than any 
ather of its component éléments, that it is nevertheless in fact and com- 
mfercially a différent article, being a compound containing other ingrédi- 
ents besides.' sulphate of potash,' and commercially kttown as 'manure 
8alts,'and used expressly for manure, and therefore entitled to free entry 
by the provision of the free-list act of March 3, 1883, (T. I. 505.") The 
plaintiffs also duly appealed, and within 90 days after the décision of 
the secretary upon thèse appeals duly brought their suit to recover the 
duties exacted as aforesaid. Under the tariff act of July 30, 1846, 
(Schedule I, 9 St. at Large, 42,) "guano" was first mentioned eo nomine, 
and made free of duty; and again under the act of March 2, 1861, (sec- 
tion 23, 12 U. S. St. at Large, p. 178; Heyl, Old, 154.) Under the act 
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6f March 3, 1857, (section 3, 11 U. S. St. at Large, p. 192,) "substances 
expressly used for manure" are first mentioned eo rumine, and sach sub- 
BUnces made free; and again under said act of March 2, 1861, (section 
23, Heyl, Old, p. 165.) Under the act of July 10, 1870, (section 22, 16 
U. S. St. at Large, p. 262; Heyl, Old, 638,) "guano and other animal 
manures" were free. Under section 2505, U. S. Rev. St. , (Heyl, Old, 1609,) 
"guano and other animal manures," and, He}'!, (Old,) 1767, "substances 
expressly used for manure," were free. Under the act of March 3, 1883, 
(Heyl, New, 505,) "guano, manures, and ail substances expressly used 
for manures," are free. The tariff act of 1883 also makes free the follow- 
ing articles, most of which were .for the first time provided for eo nomine 
in various tariff acts passed since the passage of the act of 1846: "Al- 
bumen in any form or condition," (Heyl, New, 496;) "blood dried," 
(Id. 601;) "boncrdust and bone-ash for manufacture of phosphatp and 
fertilizers," (Id. 503;) "carbon, animal, fit for fertilizing only," (Id. 504 ;) 
"hoofsj" (Id. 512;) "kiersite," (Id. 615;) "kyanite, pr cyanite, or kain- 
ite," (Id. 616;) "phosphates, orud^ or native, for fertilizing puposes," 
(Id. 626;) "muriate of potash," (Id. 627;) "nitrate of soda," (Id. 630;) 
"brimstone, not speciaUy enumerated or providpd for in this act," (Id. 
632.) This act makes dutiable, eo nomine, "sulphate of ammonia," (Id. 
37,) and ^'starch," (Id. 269.) It also makes free, besides "bone-dust 
and bône^ash for manufacture of phosphate and fertilizers," (Id. 603;) 
"barks, cinohona and other barks used in the manufacture of quiuia," 
(Id. 521,) and "glass plate or disks, unwrought, for use in the manu- 
facture of optical instruments." (Id. 708.) Upon the trial itappeared 
from the foreign analysis given on the invoices thereof that the plaintifï's' 
importations of the article in suit were composed of from 90.6 per cent, to 
95.5 per cent, of " sulphate of potash," and by the analysis of the gpvern- 
ment chemist that they were composed of from 91.5 per cent, to 95,67 per 
cent, of such sulphate; and from the prépondérance of the testiniony given 
by both plaintiffs' and defendant's witnesses that on and prior to March 
3, 1883, this kind of article was generally bought^and sold in tradeand 
commerce in this country under the name of "sulphate of potash." It 
also appeared that the plaintiffs' importations of the article in suit had 
beèn used in the manufacture of fertilizers, and that this kind of article 
was generally so used, although it was to some extent used in the manu- 
facture of superphosphates, bichromate of potash, alum, and a fewother 
articles. ' It also appeared that there were in trade and commerce in this 
country on and prior to March 3, 1883, certain articles boughtand sold, 
and commercially known as "crystalized sulphate of potash;" tiiat they 
werè pure, or substantially pure, "sulphate of potash;" that they were 
sold in the crystalized or powdered form by druggists and dealers in 
Chemicals; that they were used to some extent in laboratories, and to a 
very limited extent for médicinal purposes; but that they were not d§ait 
in by dealers in fertilizers and fertilizing materials, nor were they nsed 
as fertilizers, or in the manufacture of fertilizers. It further appeared 
tltai aàiong other materials, "blood," "albwnen," "egg ftlbiirpen." 
"starcb," "bone-black,"<" brimstone," '^hopfe,!' "ground bop.e?,.!' ^ftaa^k- 
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age,""dried bloodi" "àiotiné," "aulpliâte of ammonia," "nitrate of soda;" 
"muriàfe of'T)otash,''"kainit,^*<kiefeèrit," "minerai phosphates," and 
"acid phosphates" wére feirtilizing materials, and generally used in the 
manufacture offertilizérs. ' • 

Both sides having rested, the defendant's coufasel moved the court to 
direct the jury to find a verdict for thë défendant — Mrst. On the ground 
ïhat the article in suit is provided' for eo nomine in the tariflf act of Marcb 
3, 1883, as'"sulphate of potash." Second. On the ground that this arti- 
cle is not provided for under the provision of said tariff act for "ail sub- 
stances expressly used for manurej" inasmuch as by the provisions 
therein for "boné-dust and boiie-ash for manufacture of phosphate and 
fertilizers,'^ "barks, cinchona or other barks used in the manufacture of 
quinia," "glass plate or disks, unwrought, for use in the manufacture 
of bptical instruments," and other like provisions, it is évident thât the 
expression, "aH substances expressly used for manure," means sub- 
stances used foi" or as manure, and not substances used in the manufact- 
uré of ihanuré oi" fertilizers. T^itcL On the ground that this article is 
"sùlphaié of potash," and is provided for in said tariff act eo nomine as 
"sulphate of pbta8h,''a spécifie expression; and, if otherwise covered by 
<4ie gênerai expression, "ail substances expressly used for manure," is 
not therèfore provided for under such gênerai expression. Fourth. On 
the ground thàt plaintiffs hâve not proven facts sufficient to entitle them 
to rëèoVer. In suppfort of this motion the defendant's counsel argued: 
First. That the article in suit was "sulphate of potash," generally used 
in the manufacturé of fertilizers, and provided for eo nomine in the tariff 
act of 1883. Second. That if this article had been covered by and em- 
braced within the provisions of the statutes passed prior to the actof 
Màrch 3, 1883, for "substances expressly used for manure," it was ex- 
pressly èxempted from the provision for " substances expressly used for 
manure" in the act of March 3, 1883, by being for the first time pro- 
vided for in said act of 1883, eo tiomine, as "sulphate of potash;" and 
that, as this article was provided for eo nomine, it could not be ad- 
imitted that the saûie act which in one section subjecta it to duty should 
in à subséquent section exempt it from duty under such a gênerai ex- 
pression. Such iricbiisistency isnot to be attributed to cougress. Third. 
That if it be conceded for the sake of argument that the gênerai expres- 
"sioti'"all substances expressly used Ibr manure," in the iree list of the 
'àfc't' ôf 1883, be suffieiently broad to cbver the article in suit, then, as it 
(one article) is 'speoifically pro\'ided for in that act as "sulphate of pot- 
ash;" such spécifie désignation détermines its classification for the pur- 
';pôses of thé tariff act, and the gênerai expression (for many articles) 
'does not avail. Arthur v. Lahey, 96 U. S. 112, and cases there cited. 
'•PourtA. Bat the provision, "ail substances expressly used for manure," 
ùées not cover this merchandise. The meaning of this expression is 
-^tibstarites T^hîch are used- for or as manure^ not substances lised in the 
lîlanufacture'ôf manure. That this is the meaning of this expression is 
evldenced by the foUowing provisions also found in the free list of the 
actof 1883: "Ëôùe-dùst and boiie-ash, for manufacture of phosphate 
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and fertilizers,'? (Heyl, New, .503;) ^'barks, cmchona or other barks 
used in the manufacture of quinia," (Id. 521;) "glass plate or disks, 
unwroughti for use in the manufacture of optical instruments," (Heyl, 
'708.) JiyÙi. That if it had been intended by congress to indude in the 
gênerai expression, "ail suljstances expressly used for manure," ail sub- 
stances :used in the manufacture of manure or fertilizers, it would neyer 
hâve deemed it necessary to exempt from duty eo nomine the foUowing 
articles, which are used in the manufacture of fertilizers: " Albumen in 
any form or condition," (Heyl, New, 496;) "blood dried," (Id. 501;) 
"bone-dust and bone-ash for manufacture of phosphate and fertilizers," 
(Id. 503;) " Carbon, animal, .fit for fertilizing only," (Id. 50^;) "hoofs," 
(Id. 512;) '^kiersite," (Id. 615;) "kyanite, or cyanite, or kainite," (Id. 
616;) "phosphates, crude or native, for fertilizing purposes," (Id. 626;) 
"muriate of potash," (Id. 627;) "nitrate of soda," (Id. 630;) "brim- 
stone, etc.," (Id. 632.) This argument is further strengthened by the 
fect that we find the fpUowing articles also used in the mjaniafacture of 
fertilizers,, ^nd especialiy enumerated, subject to duty; f Starch, (Id. 
269;) sulphate of ammonia," (Id. 37.) 

. This motion the court denied. The defendant's jçounsel then moved 
the court tq Bubmit the C£^se tp the jury on the «inestion of jrhether the 
article in suit was a "substance expreSsly used for manure." This mo- 
tion the court denied. The court then, on motion of the plaintiffs' 
counsel, directed a verdict in their favor. 

Stephen 0. Clarke, and Charles Ourie, for plaintiffs. 

Stephen A. Fiato", U. S. Atty., and 'Êurmat Greempood, Asst. U. S. 
Atty. , for défendant. -' ■ . ' 

Lacombe, J., (^oj-ally.') The more fréquently wé are caUed upon to in- 
terpret statutes, the greater likelihood there is of developing a tendency 
to overstr&ined Construction. Itis wholesome occasionally to turn back 
to first ptinciplies, and toappreciate the force of the old tuîe, again reaf- 
firmed by the suprême court in Lahe Co. v. ■KoBîiîfi, 9 Sup. Ct. Repi 651, 
— that, to get at the thought or meaning expressed in a statute, the first 
resort in ail cases is to the natural signification ofythe words in the order 
of the grammatical arrangement in which the ftamers of the instrument 
hâve plaBed them; and that it is a peçfectly safe assumptipn that the 
framers of an aot meant exactly what they said. The clause hère, (sec- 
tion 505 in the free list,) reading, "Guano, manures, apd ail substances 
expresçly used for manure," very clearly expresses, and there. seepas no 
doubt that by the use of this phrase congreçs htiis plainly said, that ail 
imported substances, whether specially provided for «o nowwne,, or cov- 
ered by any gênerai language descripti-ve of their prigini or quailities, 
which subserve the purppge pf enriching theiSoil, and thus increasing 
the orops to be raised uponit,;Should be free. That is the plain, mean- 
ing of thei paragraph as it stands. I think we shojild err if,;from spme 
straincid aod over-elaboirate examinatipn of ; a great many other para- 
graphs, initiie act, we should seek tp spell,out spme underst^nding or 
conception of.jtvhat wemight possibly infer was the inteoitipf congress. 
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We are entîtled to take their intent as expressed by the plain lan- 
guage they bave used. It is very true that the use of the word "ex~ 
pressly " may make this pafagraph difEcult of application in very many 
cases; in fact in ail cases, so far as the coUector is concerned; but it 
gives us no trouble in this particulàr action, because there is abun- 
dant évidence hère to warrant the holding that thèse particular importa- 
tions were expressly used for manure. They hâve been traced from 
their importera into the hands of individuals whose sole business is the 
préparation of " fertilizers," whicb word is a mère synonym for manure; 
and, should the jury draw from the testimony any other inference thàn 
that the articles were expressly used for manure, I should be inclined to 
Set aside the verdict. Therefore I Ihink it is unnecessary to send the 
question to them. The défendant refers to the well-settled rule of inter- 
prétation that a spécifie désignation will prevail over a gênerai one, but 
the clause which he con tends to be a gênerai one (section 505, mvpra) is 
in rèality more spécifie than the paragraph under which he insists thèse 
•imports should be classed (paragraph 70, " sulphate of potash,") because 
from the geperal class of articles properly classified as sulphate of potash 
it differemiateë that smaller portion which are " expressly used for ma- 
hiire." I ^ill therefore direct a verdict for the plaintiffs in the sum of 
;$2i225.84. 



HoiXENDEB et al. V. Magone, CoUector. 
(Oireuit Court, 8. J). Ifeu) Tork. May fl, 1889.) 

CUSTOMS DUTIES— CONBTUtrCTIOIf OP ACT — LiQUORB— BbEH. 

'The term "liquors, "in the proviso of the tariff act of March 8, 1883, con- 
taiued in Schedule H, (T. I. 808/,) providing "that there shall be no allowance 
for break^ge, leakage, or damage on wines, liquors, cordials, or distilled 
spirits, " includes f ermented as well as distilled liquors, and covers lager-beer. 

At Law. Motion -fdr direction of a verdict, 

The plaintiffs, the firm of HoUender & Co., of the city of New York, 
imported by the steamer Gellert, and entered into the port of New York, 
in September, 1886, 226 casks of lager-beer from Munich, Bavaria, via 
Hamburg, upon which they claimed a damage allowance to the amount 
of the entire ■s^.lue, setting forth in their protest that such béer was dam- 
àgéd by souring during the voyage of importation, so as to be totally 
ûiifit for use as a beverage, and having no commercial value whatever 
ïbr ariy purpose in its damaged condition. The défendant, collecter of 
the port of New York, refused to make any allowance for damage, under 

"Scheduie H, (T. I. 808,) which décision of the CoUector was, on appeal 
duly taken, affirmed by the seeretary of the treasury, (Syn. Treas. Dec. 

"78,(fe,) aAd this suit was bronght to recover the amount of such damage, 
theduties upoii said importation having been paid in fuU by the plain- 
tiffs ûporithfe- eiitry thereof. The évidence showed the merchandise to 
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be lager-beer of ordinary Strength, containing about four per cent, of al- 
cohol, and upon its delivery at this port it was sour and unfit for use; 
and that the term "liquors," as ordinarily used in trade and commerce, 
did not include lager-beer, but was generaliy applied to distilled alco- 
holic beverages. At the close of plaintiffs' évidence, Asst. U. S. Atty. 
Platt moved for a direction of a verdict for the défendant on the follow- 
ing grounds: The question at issue in this case is whether the term 
"liquors," used' in Schedule H. (T. I. 308/,) is broad enough to cover the 
merchandise in suit. The treasury départaient, in its letter of October 
12, 1886, to the coUector of customs at New York, (Synopsis 7808,) 
held as follows: 

"It appears that the damage sustained by the béer in question consists in 
the détérioration of its quality by souring, and not in the actual loss of any 
of the contents of the packages originally shipped. As any allowançe for 
damage of the first description on wines, liquors, cordials, or distilled spirits 
is held in Décision Synopsis 6116, to be prohibited by the tariff act, (T. 1., 
New, 308,) and as béer is covered by the term 'liquors,' (Synopsis, 2308,) 
the application is necessarily denied." 

Synopsis Décision 2308, in considering the construction of the term 
"liquors,^ and wbether this section should apply to malt liquors in bot- 
tles, says: 

"The department bas arrived at the conclusion, after receiving reports f rom 
the coUector and appraiser of the ports of New York, Philadelphia, Boston, 
and f rom the appraiser at Baltimore, that congress, by inserting the word 
• liquors ' in addition to the words • distilled spirits ' in such proviso, intended 
to include malt liquors, which comprise aie, béer, and porter. ïhis resuit 
was évident from previous législation, (see Schedule D of the Revised Stat- 
utes,) aie, béer, and porter being classiQed under the gênerai provision for 
liquors." 

It is quite évident, for the reasons stated by the secretary of the treas- 
ury, referring to the language of paragraph 308 of Schedule H, that con- 
gress intended the term "liquors" therein used to cover ail kinds of liq- 
uors, and did not intend to restrict the same to cover distilled liquors 
only, because, after having used the term "liquors, wines, and cordials,'* 
it adds the words "or distilled spirits," thereby showing such intention 
from the very language of the clause. If congress had intended to bave 
excluded allowançe for breakage, leakage, or damage simply to the liq- 
uors known as "distilled spirits" or "distilled liquors," it would not 
bave used both of those terms in the same schedule, same paragraph, 
and same clause of the paragraph. 

Under the act of February 8, 1875, § 2, an allowançe of 5 per 
cent, wâs allowed in lieu of breakage, etc. , on wines, liquors, etc. , but 
it was restricted to 5 per cent. When the présent law (tariff act of 
March 3, 1883) was under considération in the senate of the United 
States, (see volume 14, Congressional Record, p. 2700,) Seriator Beck, 
of Kentncky, called attention to the proposed change in the law prohib- 
iting any allowançe for breakage, leakage, or damage on wines, liquors, 
cordials, or distilled spirits, and Senator Morrill said: "It was not pro- 
posed to change the duties on liquors or wines; but there is a provision 
v.38F.no.ll— 58 
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hère that d'oes change them, by providing that no allowance for break- 
age, whichilias hitherto been 6 per cent., shall be granted." Sq that 
the attention of oongress was cflUed to the fact that this déniai of ail al- 
lowance for breakage, leakage, or damage on wines, liquors, cordials, or 
distilled spirits was in eflfect raising the duty thereon. Nevertheless, 
oongress passed this proviso, evidently intending that wines, liquors, 
cordials, or distilled spirits of any kind or character within the liquor 
schedule of the act of 1883, (which is Schedule H,) shpuld take their 
chances of arrivai in this country in a sound condition. When liquors 
of any kind, distilled or malt, Jeft the shores of iEurope, they insured 
themselves. In the report of the tariff commission which was appointed 
under the act of oongress approved May 15, 1882, (vol. 1, p. 24,) re- 
porting upon Schedule H, "Liquors," the commission say: 

"Including distilled wines and malt liquors, the total value of the prodnot 
of the manufactures of this cJass was Jn 1880 nearly one hundred and forty- 
flve millions of dollars. The subjolneâ exhibits show the growth of the âis> 
tilled and malt liguer indûstry duriftg the last four décades." 

Then fpllowa a tablp shpwing tl?e same in détail, under the head of 
"liquor distilled" and "liquor niait," and the commission proceeds fnr^ 
th«r to say: 

"The commission bas œade noprpposed changes in ^nties, excepting that 
allovyance for ^rea^^ges be aholishièc). The schedule haâ been rearranged, and 
Soine items vmçti. prppèrly belong tci the liquor schedule havé been tàkeil frpm 
sundries^nd iplaced tnèrein," 

Ail kinds bf'liljuors are included in Schedule H, -Whether distilled or 
fejrmented, aiid no riarrow! restriçtidn seems to hâve be^n made by oon- 
gress in thât schedule as to the usé of thé term "liquors." Partiéular dn- 
ties are therçin provided for différent kinds of liquors by narae, whether 
distilled or férmented. The faot that a particular dùty is put upôh aie, 
pprterj.ahd bçer does not of riecessity take them oUt '6f the gênerai cate- 
gory pf lïquprs. Paragraph Sll pf Schedule H usek the tefms " brandy 
and other spirits, or liquor? of âhy kind," and says that the standard 
shall J3et||ésame as that which is defined in the làws relating to internai 
revenue. In, eh^pter 125 Pf the 'Laws pf 1879, bëîng an act tp amend 
the laws ,r«)laiting tp internai revenue, sectipn 21 rëàds as follpws: ' 

"That thèçWord 'gallon,' wheréver used in the internalrevenuelaw relat- 
ing to béer, iagpr-beer, aie, porter, and other similar férmented liquors, shall 
be held and takën to mean a wlné gallon, the liquid measuré containing 231 
cubiciuches." 20 U. S. St. at Large, 361. 

So that it wpuld appear thfit in relation tp the njeasurements of gaug- 

ing no distinôtipn yvas made by cpngress between béer, lager-beer, aie, 

ipprter, and other similar fernjented liquors and distilled liquors; and it 

^will be npticed that oongress hère denominated lager-beer among liquors 

■ in the language used in the abpve section. . Sectiomi pf the same ac^ (20 

U. S., St. *t Large, 333);reads as follows: ,, 

"But no spécial tax sbàllbe held to accrue on a sale of distilled spirits, 
wines, or malt liqnors» paade by a person who is not ptherwisea dealer in 
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liquors, where such spirits, wines, or îiquors hâve been received * • * 
as seçurity for or in payment of a debt, " etc. 

Evidently in tbis section lager-beer would be included under the 
term "malt liquors," which is only a subdivision of the gênerai term 
"liquors." Again, in the fiame section, (same page,) this language is 
uséd: 

"Evéry person who sells or oflers for sale foreign or domestic distilléd 
spirits, wines, or malt liquors otherwise than as hereinafter provided, in less 
quantities than ùve wine gallons at the same time, staall be regarded as a re- 
tail dealer in liquors. Wholesale liquor-dealers shall each pay $100. ^very 
person who sélls or ofïers for sale foreign or domestio distilléd spirits, wines, 
or malt liquors, otherwise than as hereinafter provided, in quantities of not 
less than Uve wine gallons at the same time, shall be regarded as a Wholesale 
liquor dealer." 

In Webster's Dictionary the term "liquor" is defined to mean "espe- 
cially alcoholic or spirituous fluid , either distilléd or fermented. " In the 
same dictionary the word "malt" is defined as follows: "Barley or other 
grain steeped in water till it germinates, and then dried in a kiln; thus 
evolving the saccharine principle. It is used in brewing. Malt drink, 
or malt liquor, a liquor prepared for drink by an infusion of malt, as 
béer, aie, porter," etc. In the same dictionary the word "béer" is de- 
fined as "a fermented liquor made from any malted grain, with hops and 
other bitter flavoring matters." Other dictionary définitions are as fol- 
lows: Impérial Dictionary: "Liquor: An alcoholic or spirituous fluid, 
either distilléd or femiented." "Béer: An alcoholic liquor." Stor- 
mouth's iDlctiônary: "ïjiqiuor: An intoxicating fluid." "Béer: An in- 
toxicating liquor made from barley; a liquor made by fermentation." 
New Englîsh Dictionary: "'Béer' is an alcoholic liquor, and is a term 
applied to fermented liquors Of vatious kinds." Worcester's Dictionary: 
"Béer: A fermented liquor màde ;from malt or hops." McCuUoch's 
Commercial Dictionary: "Aie or béer are well known and extensively 
used fermented liquors." American Cyclopœdia: "Béer: A fermented 
liquor made from malted grain." Encyclopsedia Britannica: "Béer: A 
malt liquor." Encyclopsedia Dictionary: " ' Béer' is a term now applied 
to ail malt liquors prepared by the process of brewing." De Colange, 
Dictiohàry of Commerce & Manufactures: "Béer is a fermented liquor 
madé from malted grain." In the excise laws of the state of New York 
béer bas been construed by the courts to be a liquor. In the case of 
Boardf.etc., v. Ta^lor, 21 N. Y. 173, it was held that béer is within the 
meanîng of thé term "strorig and spirituous liquot-s," used in the statute 
to sùppress intempérance. The head-note says: 

"It seems that any liquor is within the statute, whether fermented or dis- 
tilléd, of which the human stomauh can contain enougb to produce intoxi- 
cation." 

The language in the statute referred to in that case is as follows: 

" Whoever shall sell any strong or spirituous liquors or wines, in quantities 
less than five gallons at a time, without having a license therefor, granted as 
herein provided, shall forfeit $50 for each offense." 
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To thesame effect are the foUowing cases: Board, etc., v. Freeoff, 17 
How. Pr. 442; People v. GrîUey, 20 Barb. 246. In the case of Z)i«- 
man v. People, decided as far back as 1877, (4 N. Y. Wkly. Dig. 251,) it 
was held that lager-beer, if proved intoxicating, was within the pro- 
visions of the statute against strong and spirituous liquors; and in that 
case the plaintiflf, who sold lager-beer, was tried and convicted under 
the statute against the sale of strong and spirituous liquors, and his con- 
viction was affirmed by the gênerai term of the New York suprême 
court, Second judicial départaient. In the case of Briffiit v. State, in the 
Wisconsin suprême court, (16 N. W. Rep. 39,) it was decided that 
the court wiU take judicial notice that béer is a malt and intoxicating 
drink. The use of the word itself is prima fade proof that it is malt or 
intoxicating liquor that is meant. In People v. Wheelock, 3 Park. Crim. 
B. 9, it is said in the opinion: 

"The Word 'béer,' in itsordinarysetise, dénotes a beverage which is intoxi- 
cating, and is within the falr meaning of the words • strong or spirituous 
■liquors,' as used in the statutes." ; 

In State V. Ooyelte, 11 R. I^ 592, it was held that the court should 
take judicial cognizance, and without évidence, that lager-beer is a malt 
liquor, and it is said in the opinion by Chief Justice DuSfee: 

"Lager-beer is, and bas been for many years, a famîliar beverage in thia 
country. Itsconstituents are enumerated net only in books of science, but 
in the popular cyciopaedias. It is a malt liquor of the lighter sort, and dififers 
from ordinary beers or aies, net so much in its ingrédients as in its processes 
of fermentation. The government might almost as well, be required to prove 
that gin, whisky, or brandy is a strong liquor as to prove that lager-beer is 
a malt liquor." 

In Massachusetts strong béer and lager-beer are deemed to be intoxi- 
cating by statute. Com. v. Anthes, 12 Gray, 29. Congress must be pre- 
sumed to bave intended to use the term "liquors" in its popular, broad, 
and comprehensive sensé in the statute under considération, which would 
include fernaented liquors as well as distilled liquors of ail kinds. The 
treasury department so construed it prior to the passage of the act of 
1883, (Synopsis, 2308,) and such construction must bave been in the 
mind of congress at the time of its enactment. 

Stqihen 0. Çlarke, EdvÂn B. Smiih, and Charles Curie, for plairitiff. 

Stephen, A. Walker, U. S. Atty., and Henry C. Platt, Àsst. U. S. Atty,, 
for défendant. 

Lacombe, J, As thîs case turns upon the construction bf the term 
^'liquors'* in the proviso of Schedule H, (paragraph 308,) I shall direct 
a verdict for the défendant. Verdict accordingly. 
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Yalb & TowNB Manuf'g Co. et al. v. Consolidated Time-Lock Co 
(Circuit Court, 8. D. Ohio. W. D. May 16, 1889.1 

1. Patents fob Inventions— Validitt—Timb-Locks. 

The flrst and seventh claitns of reissued letters patent No. 8,650, granted 
Januaryl, 1879, to the Yale Lock Manufacturing Company, as assignée of 
Samuel Little, for an improvement in time-locks ««M valid; and the seventh 
claim held not an expansion of the original patent, on the authority of 7ale 
Lock Oo. V. Berkshire Nat. Bank, 17 Fed. Rep. 531, and Tak Lock Oo.y. New 
EamenSav. Bank, 32 Fed. Rep. 167. 

S. Samb— Infringembnt. 

Defendant's lock was substantially identical with the lock of the. défendant 
in Taie Lock Go. v. Berkahire Nat. Bank, except tliat in the latter there Was 
an additional dog, controlled by the time mechanism, which dog added noth- 
ing to the efflciency or value of the lock. The défense of that case was as- 
sumed by a lock company. or its président, who afterwards bëcanie président 
of défendant, and ail the questions presented hère were presented in that 
case. On tlie authority of that case, tield, that defendant's lock was an in- 
fringement. 

In Equity,, , : 

Suit by the Yale & Towne Manufacturing Company and others against 
the Consolidated Time-Lock Company, for the irifringeraent of a patent. 

Weimore & Jenner, for complainants. 

W. 0. Oochran and ParUnson & ParUnson, for défendant. 

Sage, J. This suit is for the infringement of the first and seVenth 
claims of reissued letters patent No. 8,550, granted January ï , 1879, to 
the Yale Lock Manufacturing Company, as assignée of Samuel Little, 
for an improvement in time-locks. This patent has been repeatedly sus- 
tained by the courts. The first and seventh claims were held valid by 
Judge Shipman in Yale Lock Manufg Co. v. Norwich Nat. Bank, and .6'ame 
V. iVéïy Havei)i Sav. Bank, 6 Fed. Rep. 377; by Judge LoweLl, in Yale 
Loch Co. V. Berkshire Nat. Bank, 17 Fed. Rep. 531, and again by Judge 
Shipman in Yale Lock Co. y. New Haven Sav. Bank, 32 Fed. Rep. 167, 
decided September 10, 1887, upon pétition for rehearing. In this case 
claims 1 and 7 were considered in the light of MUler v. Brass Cb., 104 
U. S. 350, and of subséquent cases; and Judge Shipman, concurring 
with Judge Lowell, in Yale Lock Co. v. Berkshire Nat. Bank, cited above, 
held that both claims were valid, and particularly that the seventh claim 
of the reissued patent was not an undae expansion of the original pat- 
ent. Upon the question of infringement there is no niaterial différence 
between the lock manufaçtured by the défendant in this case and that 
used by the défendant in the case of Yale Lock Co. v. Berkshire Nat.- Bank. 
The time mechanism is the sahie in both Ipçku. In the Berkshire lock 
it Controls two dogs, in the defendant's but one; but the extra dog in 
the Berkshire lock adds nothing to its efBciency or value. In other par- 
ticulars the two locks a,re substantially identical: It was true ■iûjthe 
Berkshire lock, as it is in the defendant's lock, Ihat after the lever has 
moved into.thereleasinè' position the dog. is still'lléld in tfaetlocking 
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position by the supporting mechaniam, until the latter is moved by the 
combination lock. The défense of the Yale Lock Company case against 
the Berkshire National Bank was assumed by the Hall Safe Lock Com- 
pany, of Cincinnati, Ohio, or by Mr. Hall, its président, who subse- 
quently became président of the défendant company, which carried on 
the manufacture of the lock and mechanism now claimed to be an in- 
fringement. Ail the questions presented hère were presented in that 
case, and it was decided adverseiy to the défendant. 

I hâve read the opinions of Judge Shipman and of Jadge Lowell, 
and, aside from considérations of comity, which, however, I am not at 
ail inclined to disregard, hâve found them so entirely satisfactory that 
I think it unneoessary to enter into further détails. Upon the author- 
ity of the cases decided by them, a decree for an injunctiqn and account, 
with costs, will be entered against the défendant. 



Consolidated Oil-Weï-l Packeb Co. v. Gaiey. 
{Cireuit Cmirt, If. D. JSTeu York. June 7, 1889.) 

1. Patents foe Iitvbntions— Reissxibd Lbtters— Paokbrs fob Oïl- Wells. 
The flrst claim oî letters patent, issued February 7. 1865, to John R. Cross, 
for improvements in packing for oil-wella, was carefnlly limited to a packer 
in which the rings which compress) or relax 4he packing material were oper- 
ated from the top of the well by screw-rods. lîeld, that the second claim of 
reissued letters No. 7,773, dated July 3, 1877, which omits that limitation, is 
an undne expansion of the original. It is unimportaot in a reiasue issued 11 
years after the date of the patent that différent means f or operating the rings 
'. were stated in the original specifléations, as they were not claimed. 

9. Bahe. 

Letters patent issued February 6, 1866, to Robinson & Strong. described a 
packer composed of a cône which was placed upon the epd of one of ihe sec- 
tions of tubing. which could be made apart or attached to the tube, and a 
concave of elastic material, attached to the upper tubing, which, when the 
npper tubing reached the cône, was by_ its aid pressed out against tbe sides of 
the well. In the spécifications of reissued letters No. 8,786, dated July 1, 
1879, the cône became an enlargement or unyieldidg. band or ring, and the 
concave became a ring, or band of elastic material, which, as the upper sec- 
tion moved downward. was compressed or expanded. Held, that the reissue 
was void for enlargement of claims). 

8. Same. 

Claim 1 of letters patent issued to Francis Martin Séptember 13. 1865, was: 
"In packing tbe tubes of oil and other deep wells, Connecting the ends of 
the packing de%ice or apparatus to separate or disconnected sections of the 
well-tube, so as to inclose the joint within said packing device. " Claim 3. 
* Connecting such separate sections of the well-tube to each other by means 
of a coupling, one end of which slides on one of the sections." Claim 4 of re- 
issued letters No. 7,344. dated July 25, 1876, was: "In combination with the 
eduction tube, * * * an elastic or flexible packing, à rim or shoulder 
upon the eduction tube, and a corresponding rim upon the packer support, 
whereby when the eduction tube is removed from tho well. the rim orshoul- 
ders shall engage with each other, and withdraw tbe packer support. " JSeid, 
that the reissue is not an ehlargemeni'of the second çlaîm of the originaL 

In Equity. Bill to restrain infringemrait of letters patent. 
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H. H. Doubleday and Frost & Coe, for plaintiff. 
James C. Boyce, for défendant. . 

Shipmaîj, J. This is a bill in equity to restraîn the défendant from 
the alleged infringement of reissued letters patent, No. 7,772, dated 
July 3, 1877, to John R. Cross, assigner to H. H. Bliss, of reissued 
letters patent No. 8,786, dated July 1, 1879, to John K. Robinson 
and David A. Strong, and of reissued letters patent No. 7,244, dated 
July 25, 1876, to Francis Martin, assignor to Henry H. i)oubleday, 
ail being for improvements in packing for oil or deep wells. The 
original patents were issued as follows: The Crôss patent, upon Febru- 
ary 7, 1865; the Robinson & Strong patent, upon February 6, 1866; 
and the Martin patent, upon Sèptember 12, 1865. The Cross and Mar- 
tin patents wère before me in the case of WéU Pocher Co. v. Eaton, (Me 
& Bumha'm. Go., in the district of Connecticut, and the alleged infringe- 
ing device in this case is believed to be substantially the same which 
was the subject of that suit. The opinion in that case (12 Fed. Rep. 
865). States the facts relating to the history of the art, the character of 
the improvements which were the subject of the Cross and Martin pat- 
ents, the several daims which were said to be infringed, the claims of 
the original Cross patent, the reasôn wiiy ail the claims of the reissued 
Cross patent were deemed to be invalid, unless limited to the scope of 
the original claims, iii which case there was no infringement, and the façt 
that the validity of one claim only qf the reissued Martitt patent was in 
dispute. The discussion in the présent case was confined, by agreement 
of the parties, to the considération of the validity of the reissues, and 
ail other questions which inay arise were reserved for a future héaring. 

It is éarnestly contended by the plaintiff that the second claim of the 
reissued Crpss, patent was not an undue expansion of the fii^st claim of 
the original patent. The question was succinctly stated and answered 
in the décision in the Connecticut case, and little is to be added to what 
was there said. The first claim of the original patent was carefuUy 
limited to a packer in which the rings which compress or relaX the pack- 
ing material are operated from the top of the well by screw-rods. The 
second claim of the reissue omits that limitation, and thus, 11 years 
after the original patent was granted, its scope wasgreatly enlarged. It 
is not important that other and ditferent means by which the; rings 
m ight be operated were stated in the original spécification, because thèse 
means were not claimed, and the invention, as patented, was limited to 
the use of screw-rods and their équivalent, and so remained for a long 
period. The Robinson & Strong reissue, which was granted 13 years 
after the date of the original patent, is of the same expanded character. 
The packer which was described in the original patent was construcled 
m folio vsrs: A eone was placed upon the end of one of the sections of the 
tubing, which could be a pa,rt of the tube, or could be attached thereto. 
A concave, made ofeîastic material, was attached to the upper tubing, 
which,. wh€n the upper tubing reached the cône, was by its aid pressed 
«ut against the sidtis of the ^ell. The claimS; were as foliota; 
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"(1) The tubes, B and E, forraing a telescopic joint, in combination with 
the flexible pacicing, Gr, substantially as deacribed. (2) In combination witiï 
a telescopic joint, the conical enlargenaent. A, slots, F, and screws or pins, 
D, substantially as described. (3) The cône. A, and flexible paclcing. G, ar- 
ranged and operating substantially as described, forming a packing both for 
the well and the tube. " 

The first claim, unless the tube, B, should be construed to mean the 
tube with the attached cône, was larger than the invention. The spéci- 
fication of the reissue was rewritten and expanded. The cône became an 
enlargement or unyielding band or ring, and the concave became a ring 
or band of elastic material, which, as the upper section moved down- 
ward, was compressed or expanded, and this, it was said, was only one 
form of the invention. The first three claims of the reissue are capable 
of including a large variety of devices. The claims are as follows: 

"(1) In combination with the eduction tube of an oil or other deep well, 
an outer tubular connection, attached to the tubing in such manner that 
the upper section can move vertically, andarubberannulussupported against 
downward thrust by the outer tubular connection, and pressed against the 
wall of the well by the weight of the vertically-moving eduction tube, sub- 
stantially as set forth. (2) An eduction tube of an oil or other deep well, 
made in two sections, connected with each other by nieans of an outer tubular 
connection in such manner that the upper section can slide vertically, and the 
rubber annulus:surrounding the tube supported against downward thrust by 
the lower tube section, and pressed against the wall of the well by the upper 
tube section, substantially as set forth. (3) In combination with the educ- 
tion tube of anoil or other deep well, which is composed of two sections, an 
elastic or flekible packing, and a telescopic coupling, which is provided with 
means, substantially as described, whereby, when the upper section is re- 
moved from the well, the lower section will be carried up with it. (4) An 
eduction tube of an oil- well or other deep well, composed of two sections 
cpupled together in such manner that the upper section can slide vertically 
relative to the lower section, in combination with a flexible ring or band sup- 
ported iipon one faf the tube sections, and an unyielding wedge-shaped enlarge- 
ment which presses the packing against the wall of the well when the upper 
section of the tubing moves downward relative to the lower section, substan- 
tially as set forth." 

In thèse daims the device which was clearly described in and was 
the only subject of the original spécification is not described. The cône 
and the concave packing hâve both disappeared. In place of the cône 
the first claim has " an outer tubular connection attached to the tubing 
in such manner that the upper section can move vertically," and has in 
place of the concave packing "a'rubberannulus supported against down- 
ward thrust by the outer tubular connection." Each of the other claims 
is a marked example of the same attempt to expand a narrow patent 
and a narrow invention so as to cover a broad territory. The thing 
which was the subject of the original patent and the thing which it ia 
desired to bring within the terms of the reissue are entirely dissimilar. 

The important part of the Martin invention- was " a séries of flat 
springs, arrangea lengthwise in the form of a cylinder about a well- 
tube, the latter being divided or made in two sections within the points 
inclosed by the springs, ànd their ends connected by a coupling in sucU 
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ri way as to make a sliding joint." The springs were surrounded by a 
cylinder of gutta-percha or other elastic raaterial. The upper end of 
the coupling-tube was enlarged on the inside so as to forna an inner cir- 
cumferential'rim, which slides along the outsideof the upper section, but 
is prevented from coming ofif the same by a rim surrounding the lower 
end of ^aid section, and then the lower end, which contains the pack- 
ing, is removed from the well. The fourth claim ofthe reissue is the 
only one which issaid to hâve been infringed. It is admitted that the 
other claims are an improper enlargement of the original patent, unless 
they shall be limited to the same construction of springs or leavesj in 
which case there was no infringement. The point at issue is whether 
the fourth claim of the reissue and the second elaim of the original pat- 
ent describe the same invention. For the purpose of thoroughly com- 
paring the respective claims I quota the first and second claims of the 
original patent and the fourth claim of the reissue, which are as follows: 
"(1) In packing the tubes of cil and other deep wells, Connecting the ends 
of the packing device or apparatus to separate or disconnected sections of the 
well-tiibe, so as to inclose the joint within said packing device, substantially 
as above described. (2) Connecting s uch separate sections of the well-tube 
to each other by means of a coupling, one end of which slides on one of the 
sections, substantially as described." "(4) In combination with theeduction 
tube of an artesian well, an elastic or flexible packing, a rim or shoulder upon 
the eduction tube, and a corresponding rim upon the packer support, where- 
by, when the eduction tube is removed from the well, the rim or shouldera 
shall engage with each other, and withdraw the packer support, substantially 
asset forth." 

The second claim of the original is for that portion of a packing de- 
vice for tubes of oil-wells which consists of separate sections of the well- 
tnbe, connected together by means of the described coupling, and does 
not describe any particular kind of packing. The claim bas for its élé- 
ments an elastic packing, separate tube sections — one being the upper- 
tube and the other the packer support — connected together by the de- 
scribed rims or coupling. The fourth claim of the reissue is not an en- 
lai^ement or expansion of the second claim of the original, but states in 
more clear and précise language what is contained in the inartificial lan- 
guage of the original claim. The infringing device would bave infringed 
the terms of that claim. It must be remembered that upon thishearing 
the validity of the reissues, as compared with the original patents, is 
Bolely in issue. The novelty or the patentability of the varions devicea 
or parts ot devices is not now a subject of considération. 

The défendant insists that if the complainant is entitled to a decree 
upon this claim it must be upon condition of a disclaimer, so as to limit 
the patented invention to that which was contained in the original pat- 
ent, and without costs. It is not now necessary to consider the question 
of costs, because, upon a hearing of the facts the court may be of opinion 
that the invention of the fourth claim bas no patentable novelty, and that 
the bill should be dismiased. 
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LEONARD et al. V. White's Golden Lubbicator Co. 
(Circuit Court, 8. B. Ohio. May 4, 1889.) 

TbADE-MaBKS— WhAT COKSTITnTKai 

The Word "Valvoline," coinpounded and used on packages of lubrîcating 
oUb by plaintiSs, and registered as a trade-mark, may be used for that pur- 

Sose, and the use thereof by défendant in the same manner will be enjoiued, 
lOugh défendant uses his own name in connection witl^ the vord. 



In Equity. On motion for temporary injunction. 
Kittredge Se WliSby, for complainants. 
Jffrdan & Jordan, for respondent. 



Sage, J. , (oraUy.) This is a motion for a temporary injunction to re- 
strain défendant from the infringement of complainants' trade-mark, 
"Valvoline." The complainants set forth in their bill that they are, and 
hâve been for many years, engaged in the manufacture of kibricating 
ôils; that since about the year 1873 they hâve used as a trade-mark for 
thèir lubricàting oils the wôrd "Valvoline," a fanciful word invented by 
themselves, ^nd applied to theit packages as a trade-mark, and that iri 
the month of May, 1881, it waa registered under the statutès of the 
United States. According to the registry certificate, the trade-mark con- 
sista of the Word "Valvoline," as shown in the fao simile attached to the 
certificate. Extending through the center of it is a half-moon, or cres- 
cent, containing dots or stars; but thèse, it is said, may be omitted, and 
some other device substituted, or they may be omitted altogether, with- 
out material tshange. That the défendants hâve been using this word as 
a désignation or mark for their lubricàting oils is not denied. They do 
not use the crescent, or half-moon, either with or without the dots or 
stars; but they use the word ''Valvoline" in connection with their own 
name. That is to say, their oïl is sold as "White's Golden Lubrjcator 
Valvoline No. 1 or 2," and other numbers, and is so labeled. The dé- 
fense is that "Valvoline" is a deJscriptive word; that it is really a comr 
pound made up of the words "valve" and "oléine;" that its literal. sigr 
nification is "valve oil;" and that the law of trade-marks does not permit 
îa descriptive word, or rather a word descriptive of the article, to. be ap- 
propriated as a trade-mark, — which is undoubtedly the law, so settled that 
it requires no vérification. It would be out of ail reason to say that a 
man should not be at liberty to sell a gun as a gun because some other 
person had chosen to appropriate that name as a trade-mark for the guna 
he wanted to sell. And hence no person bas any right to appropriate as 
a trade-mark a word of the language which is descriptive of the article 
ia which the trade-mark is applied. But that is quite différent from the 
proposition presented in this case. Hère there was no such word as 
"Valvoline." The artide sold was knownin the language and to the 
trade as lubricàting oil. That was the appellation descriptive of that 
kind or grade ,Qf oil, and it could not be appropriated as a trade-mark. 
But thèse complainants compounded the word "Valvoline," and at the 
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same time œade ît their trade-mark. Now, if they had originated that 
Word, and applied it descriptively to their lubricating oils, without ap- 
propriatîng it as a trade-mark, they would thereby hâve abandoned it to 
the public, and made it public property; and that, once done, would 
put an ënd to their right to it as a trade-mark. 

The défendant cites In re Léonard & Mis' Trade-Màrk, L. R. 26 Ch. 
Div. 288, (decided in 1884,) but the décision was upon grounds not ap- 
plicable hère. It appeared from the évidence that, although the word 
had been registered as a trade-mark in the United States, prior to its 
use in England, the complainants had in England, before applying for 
registration, used it as descriptive of their lubricating oils, which any one 
had the right to manufacture, and not as a trade-mark. And the court 
held that by this descriptive use prior to the time when they had the 
word registered the complainants lost their right to the exclusive use. 
The court also questioned whether a word used alone as a trade-mark in 
a foreign country before the passing of the trade-marks act of 1875 could 
be registered under that act if it had not been so used in England. Sel- 
borne, L. C, said that he was not disposed to doubt that if the word had 
been used in the United Kingdom as a trade-mark before the passing of 
the act, it might hâve been registered under the act; but he confirmed 
the finding of the court below that it had been used descriptively, and 
not as a trade-mark; and that it had been thereby dedicated to the public 
. of the United Kingdom. The défendant in this case bas substituted its 
own name for that of the complainants, iu connection with the word 
"Valvoline," so that there is no prêteuse that the défendant is selling 
lubricating oils as the oils of the complainant, because it is clearly stated 
in their labels to be "White's Valvoline Oil;" but that does not relieve 
the défendant. The authorities upon this point are numerous, but it is 
not necessary to refer to any other than the case of Menendez v. HoU, 128 
U. S. 614, 9 Sup. et. Rep. 143, which ia the latest décision of the United 
States suprême court upon this subject. 

The motion for a temporary injunction, tp continue until the final hear- 
ing and decree, will be granted upon the complainants exeçutimt a bond 
with suretiee in the sum of $2,000. 



MoDoNALD V. The Resolutb. 

District Court, W. D. Penntyl'oan.ia. April 12, 1889.) 

BALYAOB— POiOTS. 

The steam tow-boat K. havingr in charge a tow of flve coal-barges, In the 
eveMing, shortly after dark, broke loose from her mooring at the Mononga- 
hela Wharf in the port of Pittsburgh, and drifted down stream. The river 
was high, and full of running ice. The R. was in danger of striking craft 
moored to the shore, and of suffering injury by such collisions. She sounded 
h<«r distress whistle, and her mate, the offlcer then in command, who was him- 
self « licensed pilot, called for a pilot. The libeiant, a pilot.in answer to tbo 
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call, at some personal risk, jumped upon one of the floating barges, and, 
reaching t.he pilot-liouse of the R., took charge of the wheel, and in the course 
of an hour brought the boat and three of her barges safely to shore. Held, 
that the asBistanoti rendered l::^ the libelant was a salvage service. 
8. Samb— Amount of Award. 

The R. was of the value of $18,000; but she was in no danger of total loss, 
nor in nny extrême periL HeH, thertfor», that the Bum of $350 was a falrsal' 
vuge compensation. 

In Admiralty. ' 

S. M. Raymond, for libelant. 
Knox & Reed, for claimants. 

AcHESON, J. This is a suit for the recovery of salvage claimed by Ihe 
libelant for services rendered by him to the steam tow-boat Resolute, un- 
der the foliowing circumstances: On the evening of January 2, 1888, 
the Resolute was moored in the Monongahela river, at the public wharf 
in the port of Pittsburgh, having lashed to her a tow consisting of five 
coal-barges, — four loaded, and one empty. The river was high, — the 
stage of water being about 12 feet, — and was full of running ice from 
agorgewhich had broken above. The boat lay with her head up-stream. 
She had steam up, and was working her wheel against the force of the 
current. In this condition of afifairs, after dark, about 7 o'clock p. m., 
the Resolute broke loose from her moorings, and drifted against the 
steain-boat Onward, which was lying immediately below, and set heradrift. 
At this juncture the master of the Resolute, Capt. Warren Elsey, who 
had been in the pilot-house at the wheel, went out to catch a line to 
check up the Resolute, and in attempting to do so fell into the river, 
John Higbee, the mate of the Resolute, then went into the pilot-house, 
iand took charge of the wheel. The Resolute drifted down the river stern 
foremost, her wheel, however, working up strongly. The steam-boat 
Beaver was moored to shore about 1,000 feet below the place where the 
Resolute had lain. Just before she reached the Beaver, the Resolute blew 
her distress whistle. One of the barges in her tow struck the Beaver. 
The captain of the Beaver, Joseph McDonald, hallooed to those aboard 
the Resolute to stop her; that they were working into the Beaver. To 
this the mate of the Resolute (Higbee) replied that they had no pilot, 
and he asked for one. Upon the request of Capt. McDonald, the libel- 
ant, who was an assistant pilot on the Beaver, immediately went to the 
relief of the Resolute. At the time Capt. McDonald spoke to him the 
libelant was on the hurricane roof of the Beaver. Taking hold with bis 
hands of the upper railing he let himself down so that bis feet touched 
the railing of the boiler deck, and from there he jumped to one of the 
barges of the Resolute, part of her tow, then drifting past the Beaver. 
It was dark, and the floating barge was distant four or five feet from the 
Beaver. The libelant at once went into the pilot-house of the Resolute. 
Higbee yielded the wheel to him , and he took charge of the entire move- 
ments of the boat. In the course of an hour or more the libelant had 
succeeded in getting the Resolute with three of her barges (the other two 
had broken away) safely moored to shore under the point at the junc- 
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tion of tlie Monongahela and Allegheny rivera. The libelant remained 
in exclusive charge of the wheel nntil about 9 o'clock the next morning, 
when he delivered the boat to Capt. Elsey. The Resolute, when the 
libelant took charge of her wheel, was in danger of striking craft raoored 
to the shore, and of suiFering injury by such collisions, and was also iû 
danger of sticking at the head of Glass-House ripple. When the libel- 
ant went to the succor of the Resolute he belle ved — and had good rea- 
son to believe, from what Higbee, the mate, had said — that the boat was 
altogether without a pilot. But it now appears from the proofs that 
Higbee had been a licensed pilot for several years; but at the time of 
this occurrence his proper position on the boat was that of mate. 

Such being the facts of the case, as I deduce them from the évidence, I 
cannot doubt that the assistance which the libelant thus rendered the Reso- 
lute was a salvage service. The danger to the boat was real and impend- 
ing. She had given a signal of distress. Her mate — the officer then 
in command of the boat — called for the aid of a pilot, stating, according 
to the clear weight of évidence, that the boat was without a pilot. The 
libelant's service was voluntary. It was rendered promptly, and at some 
Personal risk incurred in his jumping upon the drifting tow, and it was 
Buccessful. True, it now turns out (contrary to what the libelant sup- 
posed when he was called, and went to her relief) that the Resolute had 
on board a person qualified to act as a pilot. But Higbee's proper duty 
was that of mate. He seems, too, to hâve distrusted his ability to cope 
with the difficulties in which he found himself. Under the circumstan- 
ces, then, the owners of the Resolute, I think, should not be heard to 
say that the libelant rendered no salvage service, because there was on 
board the boat one who was a licensed pilot, and who, perhaps, might 
alone hâve proved equal to the emergency. But hère, as in every case 
of the kind, the perplexing question is, what amount of compensation 
should be aJlowed the salvor? There is no évidence to fix the value of 
the three barges, nor to show the degree of danger, if auy, to which they 
were exposed. The Resolute was of the value of $12,000; but it does 
not appear that she was in danger of total loss, nor is it évident that she 
was'in any extrême péril. The libelant's ordinary wages as pilot for a 
trip occupying 10 days were $25. Having regard, then, to ail the cir- 
cumstances, I conclude that $250 would be a fair salvage compensation. 
Let a decree be drawn in favor of the libelant for that amount, with 
costfi. 
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L'HoMMEDimj i»é The H. L. Dayton. 

■ ; ' ; ' , . . . î ' '.-'■■ 

{Distriet. Court, B. New Jersey. May 31, 1889.) 

1. TOWAGB. 

An offer to pay the amourit agréed to be due for towa^e, less certain dis- 
puted claims for damages to respondents' barges other tban the one for which 
the towage is claimëd^ coupl«dwith a demand for a receipt in full, is not a 
suScient tend«r to destroy the lien on said barge for the towage. 
S. Samb — Application op Patmbnts. 

A paymént on the gênerai towage àccount without direction by the debtor 
■ as to its application may be applied by the creditor to such '.^arts of his àc- 
count as he désires, before the ^iccount is settled, or an actio^ is brought, and 
if be has applièd nonè of it to the tbwage agaiiist thé barjge in question, the 
barge-ipwiier cannot coniplain. ' 

In Admiialty. Libel for towage. 

Anson B. Sie>mrt, for libelant; 

Bedle, Mwirhdd & McQee, ibx respondents. 

Wales, J. Thîs is a libel m rem to enforce the payment of a lien for 
towing the barge H. L. Dayton :during the month of August, 1887. It 
is admitted that the towage services were rendered, and.that the charges 
for the same are correct, but the respondents, in their answer, set up a 
tender of payment before the libel was filed. The sum total of the libel- 
ant's account for towage, during August, was $510.60, including the five 
items of charge against the Dayton, which last amounted to $92.50. 
This monthly account is credited, on November 24, 1887, with a pay- 
ment of $250, and the respondents allège that at différent times after- 
wards they offered to pay the balance of the account, less certain claims 
for damages done to two other of their barges by the libelant's tugs. 
There is no doubt that such an offer was made, perhaps more than once, 
and that itwas always refused because it was coupled with a demand for 
a receipt in full; but there is no proof of any spécifie tender of payment 
of the sum due for towing the Dayton, The fact that no separate bill 
for towing the Dayton was ever presented to the respondents does not af- 
feet the lien against that barge bne way or the other, nor will the prop- 
osition to pay the August account by a smaller sum than the balance 
called for support the tender, To make a tender effective, as a défense 
to the suit, it should hâve been for the full amount of the balance. The 
correctness of the account was not disputed, but the respondents at- 
tempted to compel or make a settlement on their own terms. This is 
not permissible. 

The contention that a proportionate part of the crédit of $250 should 
be applied to the réduction of the charges against the Dayton is opposed 
to the rule that the debtor must make the application at the time of the 
payment; and, if he omits to do so, the creditor can make the appropri- 
ation in any way he may think proper, and at any time before au ac- 
count is settled, or before action is brought. Pickering v. Day, 3 Houst. 
537. The respondents waived their right by silence. The libelant says 
that he directed his book-keeper not to crédit any portion of the $250 to 
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the account of the Dayton, and this testimony is uncontradicted. The 
tender is not proved, and ft decrée will therefore be enteied for the libel- 
ànt for 192.50, with coats. 



GoKNELii Steam-Boat C5o. V. The H. L. Daytoh. 

(Disiriet Court, D. ITm Jersey. May 26, 1889.) 

TowAaB— Ettobiîob, 

Liibelant faad a daim against respondentaforbalance on towage, the amonnt 
due beM^ disputed, and respondents had claims against libelant for damages. 
Negotiations f ailed to eSect an agreement, and libelant placed its claim in thé 
hands of a collectoi^, and thereaf ter exacted cash payments for towage âon6 
for respondents. ' At this point it was agreed, as alleged by respondents, that 
their demande sboiild be canceled. Libelant denied tbis agreement, and the 
agent of respondents testified tbat the agreement -was made witb aa agent of 
libelant, Who téstifled as positively to the contrary. From the time of the al- 
leged (Compromise towing was again dooe on, crédit, and libelant did not in: 
dude its disputed ol^im in its bills, and gave, by its agent, a receipt in f ull at 
one timç. the agent also statiug that itincluded ail demanda. Meld, that thé 
weight of évidence was with respondents. 

In Admîralty. libel for towage. 

Ansmi B. Stèwarty for libelant. 

BedU, Muirhdd & McQee, for respondents. 

Wàlbs, J. The libelant Company sue to recover a small balance due 
for tOwing the barge H. L. Dayton from Newburgh to New York, on the 
22d of Decèmber, 1886. The original charge for the service, $40, was 
objected to by the respondents as being excessive, and they refused to 
pay more than $25. Before this time there had been other accounts be- 
tween the parties for towage service, and the respondents, having subse- 
quently ascertained that the sum demanded for towing through the ice 
was the customary one, allowed it, at the same time setting up counter- 
claims against the libelants for damages to the Mayflower, — another 
barge belonging to the respondents, — and also for demurrage; thèse last 
two claims being in excess of the balance of the libelants' charge of De- 
cèmber 22d, and, if allowed, would leave a balance in favor of the re- 
spondents on an account stft|ed, Se^veral interviews were had between 
the parties in relation to a settlement wilhout success, the libelants finally 
placing their claim in the hands of a coUector, and thenceforward exact- 
ing cash payments for towing the respondents' barges, until, as alleged 
by the respondents, it was mutually agreed that the disputed claims 
should be canceled on both sides; and thereafter the libelants resumed 
and continued giving crédit to respondents, as before, for towage services. 
The sum in controversy, $16, is a trifling one when compared with the 
amount of business transacted between thèse parties in the course of a 
year; but the case, being before the court, must be disposed of and de- 
cided according to the évidence. 
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The question to be decided is one of fact, and the décision dépends, in 
part, on the veracity or accuracy of recollection of the managing agei^ts 
of the litigants. The évidence for the respondents (testimony of the prjSSr 
ident of the respondent company) is that the àgreement to wipe out the 
disputed claims on both sides was clear and uninistakable, and that, act- 
ing on the faith of that agreenient, the charge for demurrage (the daim 
for damages having been allowed by libelants) was placed to profit and 
loss on the books of the respondents. The libelants' managing agent, 
Mr. Valentine, with whom it is alleged the àgreement was made, directly 
and positively dénies ail knowledge of it. Hère, then; is a fiât contra- 
diction between the only two witnesses who testify to the making of the 
àgreement; and in such a case the only recourse is to the cnstom ànd 
practide of transacting business between the parties, and to such acts and 
admissions of their agents as may throw any light on the subject. It is 
in proof that after the alleged àgreement the libelant company gave crédit 
as before, and that the charge of $15, the balance of the sum charged for 
towing the Dayton,, disappeared from the bills rendered to the respond- 
ents. It is also proved that, on the 20th of January, 1888, Mr. Haga- 
dorn, the accredited coUector for the libelant company, gave the respond- 
ents a receipt for $329, "to balance acc't in fùll up to date;" and, al- 
though an ordinary receipt of this kind is not always conclusive évidence 
of the payment of ail demands, if given under a mistake, or in ignorance 
of material facts, yet it is in testimony that Mr. Hagadom was asked, at 
the time of signing this receipt, if the amount included ail demands, and 
he replied that it did. Thèse circumstances certainly give color to the 
statement that the àgreement to cancel was made. They also create too 
much doubt of the right of the libelants to recover, to permit of a decree 
being made in their favor. The libel must therefore be dismissed. 
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